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60  MsmiH,  243 

Supreme  Court  of  Missouri ;   July  Term^  1872. 

Xrfmds. — ^Pnxposes  for  which  railway  pompany  may  take  and  hold  real 
eatata.  A  railway  company  which  has  been  authorized  by  the  legis- 
lature to  receive  and  dispoae  of  real  estate  at  its  pleasure,  for  the 
purpose  of  aiding  in  the  construction  of  the  road,  and  to  pay  debts 
K^ntracted  in  its  construction,  as  well  as  to  hold  lands  for  road- 
beds, depots,  &c.,  can  not  be  permitted  to  become  a  large  landed 
proprietor  for  purposes  not  connected  with  its  creation.  But  the 
questiou  as  to  the  amount  of  lands  which  it  may  properly  receive 
can  only  be  raised  in  a  proceeding  by  the  state  against  the  com- 
pany; it  will  not  be  determined  in  an  action  between  private 
parties. 

I«andB. — ^Deeda.  A  voluntary  conveyance  of  land  to  a  railroad  com- 
pany may  pass  all  the  title  of  the  grantor,  although  a  court  of 
equity  would  not  compel  performance  of  an  executory  contract  to 
convey  the  land. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
court  of  common  pleas  for  Johnson  county. 

This  was  an  action  of  ejectment  to  recover  posses- 
sion of  certain  lands  held  by  the  defendants,  claiming 
title  under  and  through  the  Pacific  Railroad  Compan}'^. 

The  facts  in  the  case  and  the  questions  arising  upon 
them  appear  in  the  opinion  of  the  court.    Judgment 
was  rendered  for  the  defendants  ;  from  which  the  plain- 
tiff appealed, 
m. — 1 
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Elliott  &  Blodgett^  for  the  appellant. 
Phillips  &  Yestj  for  the  respondents. 

Adams,  J. — ^This  was  an  action  of  ejectment.  Both 
parties  claimed  nnder  one  James  C.  McKeehan,  wha 
was  the  patentee  under  the  United  States  for  the  land 
on  which  the  lot  in  controversy  was  sitntated. 

The  defendants  claimed  title  through  the  Pacific  Eail- 
road  Company,  or  rather  through  Frederick  L.  Billon, 
trustee  for  the  sole  use  and  benefit  of  the  Pacific  Rail- 
road Company.  The  deed  to  Billon  embraced  one- 
hundred  and  fifty-one  town  lots,  distributed  alternately 
throughout  the  town  of  Knob  Noster,  situated  on  the 
line  of  said  railroad,  and  five  and  a  half  acres  of  depot 
grounds,  and  was  executed  to  the  said  trustee  in  1858, 
for  the  use  of  said  company,  for  and  in  consideratibn 
of  the  sum  of  one  dollar  and  the  benefits  which  the 
grantor  expected  to  obtain  from  the  location  of  a 
passenger  and  freight  station  upon  the  land  thereby 
conveyed  ;  and  the  deed  also  authorized  a  sale  by  the 
trustee  of  all  such  portions  of  the  real  estate  thereby 
conveyed  as  should  not  be  required  for  the  purposes  of 
said  road,  at  such  time  and  in  such  manner  as  the 
board  of  directors  of  said  company  should  deem  most 
conducive  to  the  interest  of  said  company. 

The  defendants  claimed  title  under  and  through  thi& 
conveyance  to  Billon,  and  have  the  oldest  paper  title, 
provided  the  deed  to  Billon  as  trustee  is  valid. 

Numerous  instructions  were  given  and  refused, 
raising  the  question  as  to  the  power  of  the  Pacific 
Railroad  Company  to  take,  hold,  and  dispose  of  the 
lands  in  question ;  and  the  circuit  court  having  decided 
these  questions  in  favor  of  the  defendants,  the  plaintifT 
has  brought  the  case  here  by  appeal. 

The  question  as  to  the  power  of  the  Pacific  Railroad 
Company  to  receive  grants  of  land  and  to  dispose  of 
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tham  depends  upon  the  proper  construction  of  its 
charter  and  the  laws  of  this  state  referring  thereto. 
By  section  1  of  the  charter,  among  other  things,  it  is 
provided  that  it  '*  may  hold,  use,  possess,  and  enjoy  the 
fee  simple  or  other  title  in  and  to  any  real  estate,  and 
may  sell  and  dispose  of  the  same."  See  Laws  of  Mo. 
1849,  219.  Section  7  of  this  act  was  amended  in  1851 
{Laws  of  1851,  272,  §  9),  and  provides  that  ''said 
company  shall  have  power  to  locate  and  construct  a 
railroad,"  &c.,  "and  for  that  purpose  may  hold  a  strip 
of  land  not  exceeding  one  hundred  feet  wide,  except 
where  it  may  be  necessary  for  turn-outs,  embankments, 
or  excavations,  in  which  case  they  may  hold  a  sufficient 
width  for  the  preservation  of  their  road,  and  may  also 
hold  sufficient  land  for  the  erection  and  maintenance 
of  depots,  landing-places  or  wharves,  engine-houses, 
machine-shops,  warehouses,  and  wood  and  water 
stations." 

Section  20  of  the  act  of  1849,  above  referred  to,  pro- 
vides that  "  the  operations  of  said  company  shall  be 
confined  to  the  general  business  of  locating,  construct- 
ing, managing,  and  using  said  railroad,  and  the  acts 
necessary  or  proper  to  carry  the  same  into  complete 
and  successful  operation." 

By  section  57  of  an  act  entitled  "  An  act  to  authorize 
the  formation  of  railroad  associations  and  to  regulate  the 
same,"  approved  December  13, 1855,  it  is  provided  that 
''all  existing  railroad  corporations  within  this  state,  and 
such  as  now  or  may  be  hereafter  chartered,  shall  re- 
spectively have  and  possess  all  the  powers  and  privi- 
leges contained  in  this  act,  and  they  shall  be  subject  to 
all  the  duties,  liabilities,  and  provisions  not  inconsistent 
with  the  provisions  of  their  charter  contained  in  this 
act" 

Among  the  privileges  referred  to  in  this  section  are 
those  contained  in  section  29  of  the  same  act  {R.  C 
1866,  426),  which  provides  that  such  company  may 
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"  take  and  hold  such  voluntary  grants  of  real  estate  and 
other  property  as  shall  be  made  to  it  to  aid  in  the  con- 
struction, maintenance,  and  accommodation  of  its  rail- 
road, but  the  real  estate  received  by  voluntary  grant 
shall  be  held  and  used  for  the  purpose  of  such  grant 
only.^'  It  may  also  *' purchase,  hold,  and  use  all  such 
real  estate  and  other  property  as  may  be  necessary  for 
the  construction  and  maintenance  of  its  railroad,  and 
the  stations  and  other  accommodations  necessary  to  ac- 
complish the  object  of  its  incorporation.'^ 

From  these  enactments  it  is  evident  to  my  mind, 
that  it  was  the  intention  of  the  legislature  to  invest  the 
Pacific  Railroad  Company  with  power  to  take  two 
classes  of  real  estate ;  one  class  it  had  the  right  to  re- 
ceive and  dispose  of  at  pleasure,  for  the  purpose  of 
aiding  in  the  construction  of  its  road,  or  for  raising 
funds  to  pay  debts  contracted  in  its  construction,  &c. ; 
the  other  class  it  can  hold  only  for  depots,  road-beds, 
&c.  The  history  of  the  country  shows  that  this  is  the 
proper  construction  of  the  acts  referred  to.  Prom  the 
time  the  charter  was  granted,  donations  of  real  estate  to 
aid  in  its  construction  have  been  made  all  along  the 
line  of  the  road,  and  titles  have  been  acquired  and  in- 
vestments made  on  the  faith  of  this  being  the  proper 
construction  of  the  charter.  It  is  true  that  this  com- 
pany, like  all  other  corporations,  is  subject  to  all  the 
limitations  expressed  in  the  charter,  but  the  charter  and 
the  laws  above  referred  to  expressly  authorize  grants  of 
land  to  be  made  to  aid  in  the  construction  of  the  road. 
The  state  considered  this  railroad  company  able  to 
.receive  the  lands  denoted  by  Congress  without  any 
enlargement  of  its  charter,  and  accordingly  made  the 
grant  to  aid  in  the  construction  of  the  main  trunk  line 
to  the  bifurcation  of  the  southwest  branch,  and  from 
that^point  to  apply  the  lands  to  the  southwest  branch. 

Although  this  railroad  company  may  receive  grants 
of  land,  and  sell  and  dispose  of  the  same  for  the  pur- 
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poses  of  its  construction  and  payment  of  its  debts,  &c., 
it  can  not  become  a  large  landed  proprietor  for  pur- 
poses not  connected  with  its  creation.  But  the  amount 
of  lands  it  may  receive  can  not  be  decided  between 
these  parties ;  conceding  the  power  to  receive  lands 
for  the  purposes  aforesaid,  no  one,  except  the  state, 
can  raise  the  question  as  to  the  amount  that  may  be 
received.  This  was  decided  by  this  court  in  the  case 
of  Chambers  t.  St.  Louis,  29  Mo.  576-7 ;  also  by  the 
supreme  court  of  the  United  States  in  the  case  of  Meyer 
V.  Croft,  reported  in  the  May  number  of  the  Law  Reg. 
for  1872 ;  see  also  to  the  same  effect,  Smith  v.  Shely, 
12  Wall.,  368,  decided  by  the  supreme  court  of  the 
United  States  at  the  December  term,  1871. 

Scott,  J.,  in  Chambers  v.  St.  Louis,  says,  deliver- 
ing the  opinion  of  the  court :  *'  There  being  a  right  in 
the  city  to  take  and  hold  lands,  if  there  is  a  capacity 
in  the  vendor  to  convey,  so  soon  as  the  conveyance  is 
made  there  is  a  complete  sale  ;  and  if  the  corporation, 
in  purchasing,  violates  or  abuses  the  power  to  do  so, 
that  is  no  concern  of  the  vendor  or  his  heirs.  It  is  a 
matter  between  the  state  and  the  city." 

So  this  question  can  arise  only  in  a  direct  proceed- 
ing by  the  state  against  the  Pacific  Railroad  Company, 
and  not  in  a  collateral  proceeding  like  this.  The  case 
of  Pacific  R.  R.  Co.  v.  Seeley,  45  Mo.  212,  was  a  suit 
in  equity  for  the  specific  conveyance  of  lands,  and  not 
an  executed  conveyance.  That  case  went  off  on  the 
ground  that  the  contract  in  question  upon  its  face 
showed  that  it  was  against  public  policy.  The  petition 
was  demurred  to  and  the  demurrer  was  sustained  by 
the  circuit  court,  and  this  judgment  of  the  circuit 
court  was  properly  affirmed  by  this  court,  on  the 
ground  tliat  the  contract  was  void  as  being  against 
public  policy. 

There  is  a  manifest  distinction  between  executory 
and  executed  contracts.     While  a  party  may  not  be 
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compelled  by  a  court  of  equity  to  carry  a  contract  into 
Bpecific  execution,  yet  if  he  should  voluntarily  make  a 
deed,  it  will  be  good  to  pass  all  his  title. 

The  case  of  State  v.  Mansfield,  3  Zdbr.  {If.  J.)  510, 
80  strongly  relied  on  by  the  counsel  for  appellants,  is 
not  in  conflict  with  any  of  the  doctrines  here  laid 
down.  In  that  case  the  Camden  &  Amboy  Railroad 
and  Transportation  Company  claimed  that  certain  real 
estate  consisting  of  houses  and  lots  owned  by  that  com- 
pany and  let  by  them  to  their  workmen  and  employees, 
were  exempt  from  taxation  under  a  clause  in  their 
charter  exemptiqg  the  company  ''from  all  further  tax- 
ation." The!  court  held  that  this  property  was  liable 
to  taxation,  while  the  road-bed,  tnrn-outs,  etc.,  were 
exempt,  thereby  holding  that  there  were  two  classes  of 
real  estate  which  the  company  had  the  power  to  ac- 
quire and  hold,  the  one  being  liable  to  taxation  and  the 
other  exempt.  The  same  doctrine  was  maintained  in 
Massachusetts  in  the  case  of  Inhabitants,  of  Worcester 
®.  Wilson  R.  R.  Corp.,  4  Mete.  564,  which  is  looked 
upon  as  a  well-considered  case.  See  also  Whitehead 
V.  Vineyard,  post^  p.  7. 

Under  the  view  we  take  of  this  case,  the  judgment 
must  be  affirmed. 

All  concur. 
Judgment  affirmed. 
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WHITEHEAD  v.  VINEYARD. 

50  Mmouriy  80. 

Supreme  Court  of  Missouri;   March  Term^  1872. 

Xaanda. — Deedi.  Where  the  charter  of  a  railway  company  au  thori'^^es 
the  company  to  '^  take,  hold,  use,  possess,  and  enjoy  lands,  and  the 
same  to  sell  and  dispose  of  at  pleasure,''  although  this  power  should 
be  held  sabordinate  to  the  general  objects  of  the  corporation,  yet  a 
conveyance  by  the  company  of  lands  purchased  by  it,  and  not  neces- 
Bary  to  its  use,  will  pass  title. 

Xands. — Lien.  A  lien  upon  the  lands  of  a  railway  company  in  favor 
of  the  state,  created  by  statute,  may  embrace  lands  acquired  by  the 
company  aft^  the  creation  of  the  lien,  if  such  is  the  legislative 
intention. 

Error  from  the  supreme  court  of  Missouri  to  the 
second  district  court. 

This  was  an  action  of  ejectment  to  recover  posses- 
sion of  certain  lands  held  by  the  defendant,  claiming 
title  under  and  through  the  Iron  Mountain  Railroad 
Company.  The  facts  in  the  case  and  the  questions 
arising  upon  them,  appear  in  the  opinion  of  the  court. 
A  judgment  in  the  circuit  court  in  favor  of  the  plaintiff, 
was  reversed  by  the  district  court,  and  the  cause  re- 
manded ;  and  from  the  latter  judgment  the  plaintiff 
appealed. 

Perryman  &  Dinning^  for  the  plaintiff  in  error. 

Dryden  &  Dryden^  with  J.  L.  Thomas^  for  the  de- 
fendant in  error. 

Bliss,  J. — ^The  plaintiff  brings  ejectment,  and  claims 
title  through  Thos.  Allen,  who  held  the  property  as 
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having  belonged  to  the  Iron  Mountain  Railroad  Com- 
pany. It  is  not  disputed  that  the  plaintiff  established 
his  right  to  the  land,  provided  the  railroad  company 
had  a  right  to  purchase  and  hold  the  same,  and  pro- 
vided it  was  included  in  the  lien  held  by  the  state  upon 
its  property,  and  sold  to  said  Allen  when  the  state  sold 
out  the  road.  The  district  court,  in  reversing  the  judg- 
ment of  the  circuit  court,  held  the  aflBrmative  of  these 
propositions,  and  they  are  the  only  questions  presented 
for  our  review. 

1.  Section  1  of  the  charter  provides  that  the  com- 
pany "may  take,  hold,  use,  possess  and  enjoy  the 
fee-simple,  or  any  other  title  or  estate,  in  any  lands,, 
tenements,  or  hereditaments,  and  the  same  to  sell  and 
dispose  of  at  pleasure,"  &c.  {Sess.  ActSy  1860-51, 
479,  and  H.  R,  LawSy  40 ;  see  also  act  of  1864,  in  Sess. 
Acts  1863-4,  382,  authorizing  the  company  to  sell  or 
lease  its  lands  not  needed  for  the  use  of  the  roads.)  It 
may  be  conceded  that  this  power  to  hold  and  sell  real 
estate  should  be  held  to  be  subordinate  to  the  general 
objects  of  the  corporation ;  still  it  is  sufficient  to  pass 
title,  and  we  need  not  now  inquire  further. 

Upon  the  second  inquiry,  it  is  evident  that  the 
legislature  intended  that  the  state  should  hold  a  lien 
upon  all  the  property  of  the  company,  and  that  wheu 
it  was  foreclosed  and  the  railroad  sold  out,  and  the 
title  confirmed  in  said  Allen,  the  sale  was  understood 
to  cover  everything  which  the  company  owned.  To- 
this  view  it  is  objected : 

First.  That  the  company  did  not  own  the  land  in 
dispute  when  the  lien  was  created  by  statute,  and  that, 
therefore,  it  could  not  attach.  True,  the  land  was  an 
after- purchase,  but  the  inference  is  a  non  seguitur.  If 
this  was  a  sound  view  all  the  state  liens  for  advances 
to  build  railroads  would  have  been  lost.  In  every  in- 
stance it  was  to  take  effect  upon  prospective  property, 
and  such  was  the  contract  between  the  state  and  the 
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respective  companies  who  have  been  aided.  This  lien, 
for  whatever  it  covered,  was  created  by  statutory  con- 
tract referring  to  after-acquired  property,  and  the 
statutory  foreclosure  afterwards  made  was  expressly 
provided  for  by  the  acts  under  which  the  obligation  was 
created.  It  is  analogous  to  a  mortgage  of  property  not 
in  esscj  but  which  can  be  reached  in  equity. 

As  to  such  property,  Story,  J.,  in  Mitchell  v. 
Winslow  (2  Story^  639),  says  that  courts  of  equity 
"support  assignments,  not  only  of  choses  in  action, 
but  of  contingent  interests  and  expectancies,  and  also 
of  things  which  have  no  present,  actual,  or  potential 
existence,  but  rest  in  mere  possibility  only.  In 
respect  to  the  latter,  it  is  true  that  the  assignment  can 
have  no  positive  operation  to  transfer  in  presenti 
property  and  things  not  in  esse^  but  it  operates  by  way 
of  present  contract,  to  take  effect  and  attach  to  the 
things  assigned  when  and  as  soon  as  they  come  in  esse^ 
and  it  may  be  enforced  as  such  a  contract  in  rem  in 
equity."  The  controversy  usually  arises  between  the 
mortgagee  and  other  creditors  ;  and  when  there  is  no 
fraud,  pledges  of  property  not  yet  acquired  have  been 
uniformly  sustained,  as  is  shown  in  cases  cited  by 
counsel. 

But  the  question  is  important  in  the  present  case 
only  as  showing  the  intention  of  the  legislature  ;  for  if 
the  several  acts  bearing  upon  the  subject  show  that 
after-acquired  property  was  intended  to  be  embraced 
in  the  lien  of  the  state,  this  objection  falls  to  the  ground. 
The  legislative  intention  constitutes  the  law,  and  the 
law  governs  the  lien. 

It  is  urged,  secondly,  that  this  land  was  not  in- 
cluded in  the  lien  and  sale  because  not  covered  by  the 
statute.  The  first  act,  authorizing  the  loan  of  the 
credit  of  the  state  to  the  St.  Louis  &  Iron  Mountain 
Sailroad  Company,  was  passed  December  25,  3852,  and 
for  the  terms  and  conditions  of  the  loan  it  referred  to 
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the  act  of  February  22, 1851,  ''  toexpedite  the  construc- 
tion of  the  Pacific  and  Hannibal  &  St.  Joseph  Railroads" 
{R,  R.  Laws,  109-10).     The  act  to  which  reference  is 
thus  made  {R.  R.  Laws^  60-63)  provides  (section  4) 
that  the  certificate  of  the  acceptance  of  the  state  bonds 
shall  operate  as  a  mortgage  of  the  road  of  tlie  company, 
*'  and  every  part  and  section  thereof  and  its  appurte- 
nances," and  also  (section  11),  in  case  of  default,  that 
the  governor  shall  "sell  their  road  and  its  appurte- 
nances by  auction."     Afterwards  (December  10,  1855), 
the  state,   in  "An  act  to  secure  the  completion  of 
certain  railroads  in  this  state,"  granted,  by  section  4, 
iliore  bonds  to  this  company,  "  upon  the  condition  of 
a  first  lien  or  mortgage  as  contained  and  reserved  in 
the  act  of  February  22,  1851 "  {R.  R.  Laws,  73,  84, 
§  2).     Again,  on  March  3,  1857,  an  amendment  to  the 
last-mentioned  act  was  made  for  the  relief  of  the  rail- 
road companies  therein  named,   including    the  Iron 
Mountain  Railroad  Company,  by  which  they  were  re- 
quired to  file  a  certificate  accepting  its  terms  and  pro- 
viding (section  17)  that  "all  bonds  issued  under  the 
provisions  of  this  act  shall  constitute  a  first  lien  or 
mortgage  upon  the  road  and  property  of  the  several 
companies  so  receiving  them,  in  the  same  manner  as 
provided  by  the  act  approved  February  22,  1851." 

Under  the  provisions  of  these  acts  and  subsequent 
legislation  the  railroad  was  sold  out,  and  defendant 
claims  that  the  land  in  controversy  could  not  have  been 
sold  because  not  included  in  the  term  "appurtenances" 
used  in  the  act  of  February  22,  1861 ;  that  land  outside 
of  and  not  necessary  to  the  use  of  the  road  is  not  ap- 
purtenant to  it.  It  becomes  unnecessary  in  this  case  to 
consider  how  much  would  be  included  in  the  term,  had 
not  the  legislative  intention  been  otherwise  made  clear. 
Were  we  compelled  to  go  into  the  questions  it  might 
become  necessary  to  inquire  into  the  object  for  which 
the  land  was  acquired,  whether  it  must  be  held  sub- 
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ordinate  to  or  might  be  acquired  independent  of  the 
only  object  of  the  organization.  But  the  act  of  March 
7,  1857,  giving  further  aid  to  the  several  railroad  com- 
panies, and  which  was  expressly  accepted  by  them, 
not  content  with  the  term  ''  appurtenances,"  uses  the 
more  unambiguous  and  sweeping  phrase  **the  road 
and  property  of  the  several  companies,"  &c.,  un- 
equivocally showing  the  intention  to  cover  by  the  lien 
of  the  state  all  the  corporate  property  of  the  companies 
named  in  the  act.  Subsequent  acts  expressly  refer  to 
and  cover  land  like  that  in  controversy,  and  leave  the 
legislative  intention  without  a  shadow  of  doubt.  The 
act  of  February  15,  1864  {Sess.  Acts,  1863^,  382),  au- 
thorizes the  St.  Louis  &  Iron  Mountain  Railroad  Com- 
pany to  sell  and  loan  its  lands  not  needed  for  the  use 
and  purposes  of  the  road,  and  provides  that  their  pro- 
ceeds shall  be  paid  into  the  state  treasury  on  account 
of  the  interest  due  upon  state  bonds,  and  that  the  lien 
of  the  state  upon  such  lands  shall  cease.  Also  the  act 
of  February  19,  1866  {Sess.  Acts,  1866-6,  107,  §  6), 
provides  that  in  the  sale  of  the  respective  railroads  the 
commissioners  shall  ''  award  the  roads,  and  every  part 
and  section  thereof,  their  franchises  and  appurtenances, 
and  all  lands  and  other  property,  real  and  personal,  to 
the  highest  and  best  bidders,"  &c. 

This  land,  therefore,  was  included  in  the  lien  held 
by  the  state  upon  the  property  of  the  St.  Louis  &  Iron 
Mountain  Railroad  Company,  and  passed  by  its  sale  as 
provided  in  the  last  mentioned  act. 

The  judgment  of  the  district  court,  reversing  that  of 
the  circuit  court  and  remanding  the  cause,  is  affirmed* 

All  concur. 

Judgment  affirmed. 
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51  Missouri^  200. 

Supreme  Court  of  Missouri;  January  Term^  1873.' 

Zjands. — Proceedings  to  condemn.  Proceedings  for  the  condemnatioD 
of  land  for  railway  purposes  allowed  by  statute,  being  in  deroga- 
tion of  common  law  and  common  right,  must  be  strictly  pursued 
in  order  to  give  validity ;  and  unless  the  record  affirmatively  show 
that  every  essential    pre-requisite  of  the  statute    C(mf erring  the 

•  authority  has  been  complied  with,  the  proceeding  is  void. 

Thus,  where  the  refusal  of  the  owner  to  relinquish  his  land  is  made, 
by  statute,  a  pre-requisite  to  proceedings  for  condemnation,  such 
refusal  is  a  jurisdictional  fact;  and  if  that  fact  is  not  shown  affirm- 
atively by  the  record,  judgment  of  condemnation  is-  void. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Cooper  county. 

This  was  an  action  of  ejectment  to  recover  posses- 
sion of  certain  lands  held  by  defendant  as  lessee  of 
the  Osage  Valley  and  Southern  Kansas  Railroad  Com- 
pany. The  title  of  the  latter  company,  and  the  other 
circumstances  of  the  case,  are  fully  stated  in  the 
opinion.  Judgment  was  rendered  for  the  plaintiff; 
from  which  the  defendant  appealed. 

Hay  den  and  TompJcins^  for  the  respondents. 

Sherwood,  J. — ^This  is  an  action  of  ejectment 
brought  in  the  Cooper  circuit  court,  by  Ells  and  wife 
against  the  Pacific  Railroad,  to  recover  possession  of 
the  south  part  of  lot  167  in  the  city  of  Boonville. 

Both  parties  claim  under  James  H.  Lucas  as  the 
common  source  of  title. 

The  answer  of  defendant,  after  a  plea  of  the  general 
issue,  sets  up  an    alleged  equitable  defense,   to  the 


AMERICAN    RAILWAY    REPORTS,  13 

Ells  «.  Pacific  B.  B  Go. 

effect  that  the  whole  of  lot  167  had  been  purchased  of 
James  H.  Lucas  and  Anne  L,  Hunt,  for  five  hundred 
dollars,  by  the  Osage  Yalley  and  Southern  Kansas 
Bailroad  Company,  during  the  pending  of  proceedings 
on  the  part  of  said  company,  as  early  as  September, 
1868,  to  have  said  lot  condemned  for  a  depot,  and  that 
under  such  purchase  and  with  the  knowledge  of  Ells, 
the  plaintiff,  who  is  charged  in  the  answer  to  have  been 
the  agent  of  Lucas  and  Hunt  in  making  the  contract, 
the  O.  V.  and  S.  K.  R.  R.  Co.,  took  possession  of  said 
lot  and  erected  valuable  and  lasting  improvements,  &c. ; 
that  defendant  is  the  lessee  of  said  O.  V.  and  S.  K. 
Co.;  that  Lucas  was  notified  in  writing  of  these  pro- 
ceedings to  condemn,  that  the  purchase  money  had 
been  offered  to  Ells,  the  agent,  but  neither  Lucas  nor 
Ells  had  made  or  caused  to  be  made  a  deed  for  said 
lot 

There  was  a  reply  to  this  answer  which  denied  its 
chief  allegations,  but  failed  to  deny,  however,  that 
Lucas  was  notified  in  writing  of  the  proceedings  to 
condemn,  or  that  the  purchase  money  was  offered  to  be 
paid. 

Upon  the  trial  of  the  cause  by  the  court,  the  defend- 
ant, in  order  to  support  the  plea  of  the  general  issue, 
read  in  evidence  the  judgment  of  condemnation  of  the 
whole  of  lot  167,  in  favor  of  the  O.  V.  and  S.  K.  R. 
R.  Co.  and  against  James  H.  Lucas.  That  judgment 
{which  is  without  date,  but  purports  to  have  been 
rendered  by  the  Cooper  circuit  court),  is  in  these 
words : 

"Osage  VaUey  and  Southern  Kansas  Railroad  Company 

against 
James  H.  Lucas. 

"Now  at  this  day  this  case  coming  on  to  be  heard, 
the  same  is  submitted  to  the  court  on  the  petition  of 
plaintiffs,  and  proofs,  and  the  court  being  satisfied  that 
notice  of  this  proceeding  was  duly  served  on  said  de- 
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fendant,  and  that  the  commissioners  appointed  for 
that  purpose  have  discharged  their  duty  according' 
to  law,  in  viewing  the  lot  through  which  the  railroad  of 
plaintiff  passes,  and  that  said  commissioners  have  filed 
their  report  and  plat,  in  the  office  of  the  clerk  of  this 
court,  and  no  valid  objection  appearing  to  said  report, 
the  same  is  now  here  approved,  and  judgment  is  hereby 
rendered  against  said  company,  and  in  favor  of  said 
defendant^  James  H.  Lucas,  for  the  amount  of  damage^ 
and  the  value  of  said  lot  assessed  therein  in  said  report, 
viz. ;  five  hundred  dollars,  and  all  costs  of  the  proceed- 
ing, and  an  order  and  decree  is  now  here  made  and 
render  :d  by  this  court,  vesting  in  said  company  and 
their  successors  and  assigns  forever,  the  fee  simple 
title  of  the  lot  in  said  plat  and  report  described  as 
follows:  viz.,  lot  167  fronting  ninety  feet  on  Morgan- 
street  and  one  hundred  and  fifty  feet  along  Second- 
street,  and  is  situated  north  of  Morgan -street  in  the 
city  of  Boonville,  county  of  Cooper,  and  through  and 
over  which  said  railroad  passes ;  and  which  said  title 
shall  vest  as  aforesaid  upon  the  payment  of  the  said 
five  hundred  dollars  to  the  said  James  H.  Lucas." 

The  act  incorporating  the  Osage  Valley  and  Southern 
Kansas  Railroad  Company  is  found  in  the  Session  Act^ 
of  1867,  pp.  59  to  63  inclusive.  Sections  9  and  10  of 
that  act,  point  out  the  mode  to  be  pursued  for  the  con- 
demnation of  land.  Section  9  provides,  "  If  any  owner 
of  any  tract  of  land,  through  which  said  railroad  shall 
pass,  shall  refuse  to  relinquish  thie  right  of  way  for 
said  road  to  said  company,  or  the  necessary  lands  for 
depots,  engine  or  warehouses,  water-stations,  stopping- 
station  or  turn-outs,  ....  the  facts  of  the  case 
shall  be  specifically  stated  to  the  judge  of  the  circuit 
court  of  the  county  in  which  such  lands  are  situated, 
and  said  judge  shall  appoint  three  disinterested  citizens 
of  the  county  in  which  such  lands  are  situated  to  view 
said  lands,  who  shall  take  into  consideration  the  value 
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of  the  land  and  advantages  and  disadvantages  of  the 
Toad  to  the  same,  and  shall  report  under  oath,  what 
damages  will  be  done  the  said  lands  or  any  improve- 
ments thereon,  stating  the  amount  of  damages  assessed, 
and  shall  return  a  plat  of  the  land  thus  condemned ; 
notice  of  such  application  to  such  judge  shall  be  given 
to  the  owner  of  such  lands,  five  days  before  such  appli- 
cation shall  be  made,  if  such  owner  reside  in  this 
state,-'  &c.,  &c.,  &c. 

Section  10  provides:  *'The  persons  appointed  to 
view  and  value  such  lands  shall  file  their  report  and 
plat  in  the  office  of  the  clerk  of  the  circuit  court  of  the 
county  in  which  the  land  or  a  part  thereof  is  situated, 
and  if  no  valid  objection  be  made  to  said  report,  the 
court  shall  render  verdict  in  favor  of  said  owner  and 
against  such  company  for  the  amount  of  damages 
assessed,  and  shall  make  an  order  vesting  in  said 
company  the  fee  simple  title  of  the  land  in  such  plat 
and  report  described.  Objections  to  such  report  must 
be  filed  within  ten  days  after  the  same  shall  be  filed,'' 
&c«,  &c. 

It  requires  but  a  very  cursory  examination  of  this 
judgment,  in  connection  with  the  provisions  of  the  act 
above  referred  to,  to  see  that  several  of  the  vitally 
essential  requirements  of  the  latter  were  utterly  ignored 
if  not  willfully  disregarded,  in  the  proceeding  to  con- 
demn the  lot  in  question.  In  this  statutory  and  sum- 
mary proceeding,  this  legal  cowp  de  main,  in  deroga- 
tion of  common  law  and  common  ri^ht,  the  utmost 
strictness  is  required  in  order  to  give  validity  ;  and  un- 
less upon  the  face  of  the  proceeding  had,  it  affirma- 
tively appear  that  every  essential  pre- requisite  of  tho 
statute  conferring  the  authority  has  been  fully  complied 
with,  every  step  from  inception  to  termination  will  be 
coram  non  jwAice. 

Under  the  statute  above  mentioned,  the  refusal  of 
the  owner  to  relinquish  is  a  jurisdictional  fact ;  in  the^ 
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absence  of  which,  even  a  court  of  general  jurisdiction 
would  be  powerless  by  judgment  of  condemnation,  to 
wrest  property  from  its  owner. 

And  authorities  are  not  wanting  either  in  point  of 
numbers  or  respectability,  which  hold  that  quoad  these 
summary  proceedings,  courts  of  general  jurisdiction 
stand  upon  the  same  footing  as  those  tribunals  whose 
jurisdiction  is  special  and  limited.  It  follows  as  an  in- 
evitable sequence  from  these  premises,  that  the  judg- 
ment of  condemnation  was  utterly  worthless  and  could 
be  of  no  avail  as  a  matter  of  defense.  See  Lind  v. 
Clemens,  44  Mo.  540 ;  Leslie  t).  St.  Louis,  Id.  479 ; 
Reitenbaugh  ^.  Chester  Valley  R.  R.  Co.,  21  Pa.  St. 
100. 

In  this  view  of  the  subject  it  becomes  entirely  un- 
necessary to  examine  into  the  correctness  of  the  action 
of  the  court  below,  either  in  giving  or  refusing  declara- 
tions of  law,  or  in  the  admission  of  testimony. 

As  to  the  assessment  of  damages  for  the  detention 
of  the  premises  sued  for,  we  see  nothing  in  the  record 
to  warrant  the  belief  that  the  court  committed  any 
error. 

It  only  remains  to  consider  the  alleged  equitable 
defense  set  up  in  defendant's  answer;  and  of  this  it 
may  be  observed,  that  nothing  therein  contained  would 
authorize  a  decree  for  specific  performance ;  the  rule 
being,  that  where  an  equity  based  upon  part  perform- 
ance is  set  up  as  a  defense,  it  must  be  done  with  that 
degree  of  fullness  and  precision  required  in  a  bill  framed 
with  a  view  to  a  decree  for  a  specific  performance.  This 
the  answer  signally  failed  to  do.  It  fails  to  state  that 
possession  was  taken  of  the  lot  in  question,  and  im- 
provements made  thereon,  in  good  faith^  and  solely 
under  the  belief  and  expectation  that  the  parol  contract 
would  be  specifically  performed  ;  but  on  the  contrary, 
the  idea  of  reliance,  in  part  at  least,  upon  the  proceed- 
ings to  condemn,  pervades  the  whole  answer,  else  what 
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need  to  state  that  proceedings  for  that  purpose  were  in* 
stitated,  or  that  Lucas  was  notified  in  writing,  &c.  \ 

But  even  had  the  answer  been  in  all  respects  form- 
ally sufficient,  still  the  evidence  would  not  have  been 
of  a  character  so  clear  and  forcible^  and  in  its  nature 
so  positive  and  definite  as  to  warrant  a  court  of  equity 
in  affording  relief.     1  Story  Eq.  §§  762,  763,  764,  770. 

The  judgment  of  the  court  below  is  therefore 
affirmed. 

Judgment  affirmed. 


inSY   V.    SWINNEY. 

86  Indiana^  454. 

Supreme  Court  of  Indiana  ;  November  Term^  1871. 

Lazids. — Proceedings  to  condemn. — ^Ii^iinction.  Where  a  statute  au- 
thorizing  the  condemnation  of  land  for  railway  purposes,  requires 
that  an  offer  be  made  to  purchase  the  land  from  the  owner  before 
proceedings  are  taken  for  its  condemnation,  and  also  requires  that 
the  instrument  of  appropriation  be  filed,  and  a  copy  served  on  the 
owner  of  the  land,  the  antecedent  negotiation  is  not  a  jurisdictional 
fact  which  must  appear  on  the  face  of  the  record  in  order  to  sustain 
a  judgment  of  condemnation  when  questioned  collaterally.  Juris- 
diction of  the  subject-matter  is  acquired  by  the  filing  of  the  instru- 
ment of  appropriation,  and  of  the  person  by  the  service  of  the 
copy ;  and  the  action  of  the  court  must  be  presumed  to  be  right, 
and  upon  proof  of  the  necessary  facts,  and  can  not  be  called  in 
question  in  a  collateral  proceeding. 

Hence,  an  injunction  restraining  the  building  of  a  railway  over  land 
which  has  been  condemned  under  such  a  statute,  can  not  be 
sustained  merely  because  no  attempt  to  purchase  from  the  owner 
was  made  prior  to  the  proceedings  for  condemnation. 

Where,  in  such  a  case,  the  land  owner  has  appeared  in  the  proceed- 
ni. — 3 
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ings  to  appropriate  his  property,  filed  exceptions  to  the  assessment 
of  damages,  and  taken  an  appeal  therefrom,  he  has  chosen  hia 
remedy;  and  he  can  not,  wliile  the  appeal  is  pending,  seek  another^ 
by  injunction  or  otherwise 

Appeal  to  the  supreme  court  of  Indiana  from  the 
circuit  court  of  Allen  county. 

This  was  an  action  for  trespass  to  real  property,  and 
for  an  injunction  to  restrain  the  defendant  from  con- 
structing a  i-ailway  over  the  plaintiff's  land.  The  facts- 
in  the  case  and  the  questions  involved  are  fully  stated 
in  the  opinion.  A  temporary  injunction  was  granted 
by  the  court  below  ;  and  the  defendant  appealed. 

TF.  H.  OoomhSy  and  H.  W.  H.  Miller y  for  the  appel- 
lant. 

Pettit,  J. — ^This  was  an  action  for  trespass  to  land 
and  for  an  injunction,  by  the  appellee  against  the  ap- 
pellant. The  answer  of  the  appellant,  which  was 
sworn  to,  and  the  affidavits  set  out  show  the  following 
state  of  facts : 

The  Fort  Wayne,  Muncie,  &  Cincinnati  Railway 
Company,  whose  road  runs  through  the  lands  of  the 
appellee,  on  the  14th  day  of  June,  1870,  filed  in  the 
office  of  the  clerk  of  the  Allen  circuit  court,  her  map 
and  profile  of  said  line,  and  afterward,  on  the  —  day 
of  June,  1870,  filed  in  the  office  of  said  clerk,  her  in- 
strument of  appropriation,  as  required  by  section  15  of 
the  railroad  act  (1  Oav.  &  H.  610),  and,  having  served  a 
copy  thereof  on  the  appellee,  she,  on  the  23d  day  of 
June,  1870,  applied  to  the  Allen  circuit  court,  then  in 
session,  for  the  appointment  of  appraisers.  Three 
appraisers  were  duly  appointed,  who,  under  oath, 
fi^ed  the  damages  of  the  appellee  at  two  thousand 
dollars,  their  return  being  in  writing  and  filed  in  the 


AMERICAN    RAILWAY    REPORTS.  19 

Ney  V.  Swinney. 


court     These  damages  were  first  tendered  to  the  ap- 
pellee, and  afterward  paid  to  the  clerk. 

Within  the  ten  days  allowed  by  law,  the  appellee 
filed  his  exceptions  to  the  award,  which  have  never 
been  acted  upon,  bat  the  cause  is  still  pending  in  the 
Allen  circuit  court.  The  record  of  this  case  shows  the 
appearance  of  the  appellee  in  every  stage  of  the  pro- 
ceedings. A  copy  of  the  entire  record  of  these  proceed- 
ings to  appropriate  is  set  out  in  the  bill  of  exceptions. 

The  contract  for  the  building  of  the  road  was  let  to 
the  apx)ellant,  who  immediately  commenced  work, 
which  the  appellee  sought,  by  this  action,  to  stop. 

Upon  the  hearing  for  a  temporary  injunction,  the 
appellant  justifying  under  the  railroad  company,  the 
appellee  filed  his  affidavit  denying  that  any  attempt 
had  been  made  by  the  company  to  purchase  of  him 
prior  to  condemning,  and  the  judge,  holding  such  ne- 
gotiation to  be  a  condition  precedent,  granted  the  in- 
junction. 

We  think  the  judge  erred,  for  the  following  reasons : 

Aside  from  all  questions  of  waiver  by  the  appellee, 
which  will  be  discussed  hereafter,  the  proceedings  of 
the  circuit  court  for  the  condemnation  of  this  right  of 
way  are  not  to  be  upset  in  this  collateral  way.  If  there 
is  one  thing  which  must  be  regarded  as  settled  law  in 
this  state,  it  is  that  the  proceedings  of  our  courts  of 
general  jnrisdiction,  in  relation  to  a  subject-matter 
within  that  jurisdiction,  can  not  be  questioned  collater- 
ally. And  this  applies  not  only  to  those  facts  actually 
determined,  but  equally  so  to  those  which,  being  con- 
ditions precedent,  the  court  should  have  determined 
before  assuming  to  act  in  the  premises. 

The  language  of  Mr.  Justice  Frazeb  deliyering  the 
opinion  of  this  court  in  the  very  thoroughly  considered 
case  of  Dequindre  v.  Williams  31  Ind.  444,  is  directly 
in  point.  In  that  case  the  proceeding  to  appoint  a 
gnsurdian  was  ex  parte.    In  that  case,  as  in  this,  there 
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was  DO  written  application  on  file  alleging  the  jurisdic- 
tional facts ;  in  that  case  certainly  the  residence  of  the 
minors  in  this  state  was  quite  as  important  a  jurisdic- 
tional fact  as  an  attempt  to  negotiate  before  proceed- 
ings to  condemn  in  this  case  ;  yet  it  was  held  that  inas- 
much as  the  probate  court  had  no  right  to  appoint  a 
guardian  unless  the  minors  were  residents,  therefore 
the  court  must  be  presumed  to  have  passed  upon  that 
question ;  and  although  such  finding  was  contrary  to 
the  facts,  yet  that  error  can  not  be  shown  in  a  collateral 
action. 

Now,  how  is  it  in  the  case  at  bar?  In  our  view,  the 
antecedent  negotiation  is  not  a  jurisdictional  fact. 
"The  power  to  hear  and  determine  a  cause  is  jurisdic- 
tion." United  States  v.  Arredondo,  6  PeL  709.  "Any 
movement  by  a  court  is  necessarily  the  exercise  of 
jurisdiction."  Rhode  Island  «.  Massachusetts,  12  Pet. 
718 ;  Dequindre  v.  Williams,  31  Ind.  444.  In  this  pro- 
ceeding to  condemn,  there  were  just  two  jurisdictional 
facts,  viz. :  the  filing  of  the  instrument  of  appropriation, 
and  the  service  of  a  copy  thereof  on  the  owner  of  the 
land ;  the  former  bringing  the  subject-matter,  and  the 
latter  the  person  before  the  court. 

These  two  facts  being  shown,  the  court  was  invested 
with  jurisdiction;  "the  power  to  hear  and  determine 
the  cause ; "  to  appoint  or  refuse  to  appoint  appraisers, 
according  to  the  evidence. 

The  antecedent  negotiation  is  no  more  a  jurisdic- 
tional fact  than  a  demand  in  a  case  where  it  is  neces- 
sary to  a  recovery.  A  demand  is  in  such  case  a  condi- 
tion precedent,  because  without  it  there  is  no  right  of 
action  ;  yet  no  one  would  contend  that  a  judgment  for 
the  plaintiff  in  such  case,  even  in  a  justice's  court, 
could  be  upset  in  a  collateral  action  by  showing  that, 
in  fact,  no  demand  had  been  made.  So,  that  a  debt  be 
due,  is  a  condition  precedent  to  a  right  of  action  upon 
it ;  but  a  j  udgment  for  such  debt,  in  any  court,  before 
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due,  would  not  for  that  reason  be  void  collaterally. 
Precisely  so  in  the  case  at  bar.  The  instrument  of 
appropriation  being  filed,  the  copy  served,  and  appli- 
cation made,  it  was  then  the  duty  of  the  court  to  hear 
evidence  and  grant  or  refuse  the  application  ;  and  the 
court  having  so  acted  and  appointed  the  appraisers, 
the  inevitable  and  unimpeachable  presumption  is  that 
its  action  was  right  and  upon  proof  of  the  necessary 
fEicts. 

In  the  case  of  Dequindre  v.  Williams  {supra\  the 
residence  of  the  minors  in  the  state  was  admitted  to  be 
a  jurisdictional  fact  lying  at  the  very  threshold  of  the 
proceeding;  and  yet  the  court  say,  •^when  the  pro- 
ceeding is  of  such  a  character  that,  before  final  action, 
the  court  should,  from  the  nature  of  the  case,  ascertain 
whether  it  is  such  in  fact  that  it  has  jurisdiction  to  act 
as  it  is  invoked  to  do,  and  it  does  so  act,  the  matter 
can  not  be  questioned  collaterally.''  See,  also,  Green 
t>.  Beeson,  31  Ind,  7 ;  Evansville,  &c.  E.  E.  Co.  v. 
Evansville,  15  Ind.  395 ;  Spaulding  v.  Baldwin,  31  Ind. 
376;  Church  v.  Northern  Central  Railway,  45  Pa. 
St.  339  ;  Embury  v.  Conner,  3  JV.  T.  611 ;  Little  Miami 
R.  R.  Co.  V.  Perrin,  16  Ohio,  479;  Pullan  t?.  Kin- 
singer.  9  Am.  Law  Beg.  N.  S.  657.  This  last  is  a 
very  elaborate  opinion  by  Emmons,  United  States  cir- 
cuit judge  for  the  southern  district  of  Ohio,  in  a  case  of 
much  importance. 

Nor  will  it  do  to  say  that  the  court  in  this  case 
is  exercising  a  special  statutory  power,  and  therefore 
to  be  executed  strictly  according  to  law  to  be  valid. 

This  precise  point  was  made  and  relied  upon  agjiinst 
the  record  of  the  probate  court  in  the  case  of  Dequindre 
V.  Williams  {supra\  but  the  court,  after  stating  that  in 
this  country  the  power  to  appoint  guardians  resides 
primarily  in  the  legislature,  say  :  "If  then,  the  legisla- 
ture chose  to  require  that  this  authority  should  be 
exercised  by  a  court  of  superior  jurisdiction,  the  valid- 


22  AMERICAN    RAILWAY    REPORTS. 

Ney  c.  Swinney. 

ity  of  the  record  of  such  court,  in  a  given  case  of  the 
kind,  must  be  tested  by  the  rules  ordinarily  applicable 
to  its  records." 

Apply  this  language  to  the  case  in  hand.  In  the 
language  of  the  supreme  court  of  Illinois,  **the  right 
of  eminent  domain,  by  which  private  property  may  be 
taken  for  public  use,  is  an  inherent  sovereign  power, 
and  can  be  exercised  ad  libitum  by  making  just  com- 
pensation to  the  owner With  this  limita- 
tion, the  manner  in  which  it  shall  be  exercised  is  in  the 
discretion  of  the  legislature."  Johnson  v.  Joliet,  &c. 
R.  E.  Co.,  23  111.  202.  In  the  same  opinion  it  is  held 
that  the  law  is  valid,  though  it  provides  for  no  notice 
to  the  owner,  or  for  swearing  the  appraisers,  or  when 
their  return  shall  be  made. 

In  our  state,  the  legislature,  being  thus  invested 
with  this  sovereign  power,  has  seen  fit  to  require  that 
this  authority  should  be  exercised  by  the  circuit  court ; 
''and  the  validity  of  the  record  of  such  court  in  this 
case  must  be  tested  by  the  rules  ordinarily  applicable 
to  its  records."  Bnt  if  it  were  admitted  (and  this  is  all 
that  is  ever  claimed  on  this  behalf),  that  a  court,  in  the 
exercise  of  a  statutory  power,  sits  as  an  inferior  court, 
and  its  records  are  tested  by  the  rules  applicable  to  the 
records  of  such  courts ;  still,  all  that  is  required  in  such 
case  is,  that  the  record  shall  show  the  jurisdiction  ;  and 
as  it  has  already  been  shown  that  all  of  the  jurisdictional 
facts  in  this  proceeding  to  condemn  appear  affirm - 
tively  in  the  record,  any  objection  on  this  score  falls  to 
the  ground. 

See  The  Galena,  4fcc.  E.  E.  Co.  ^?.  Pound,  22  111. 
399.  This  case  is  directly  in  point,  the  statutes  of  that 
state  and  ours  being  similar  on  this  point.  HI.  Heo. 
/Stat.  1869,  646. 

The  proceeding  to  condemn  land  under  the  fif  teentfi 
section  of  tl^e  railroad  act  is  an  adversary  proceeding; 
the  filing,  the  act  of  appropriation  and  service  of  a  copy 
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upoD  the  owner  of  the  land  is  notice  to  the  party  of  the 
pendency  of  a  suit.  When  this  is  done,  the  court  may 
appoint  appraisers.  That  the  other  party  may  appear  at 
this  stage  of  the  proceedings,  is  shown  by  the  seventeenth 
section,  which  requires  the  court  to  appoint  some  attor- 
ney to  appear  and  protect  the  rights  of  absent  or  un- 
known owners,  who  have  not  appeared,  &c.  The  appellee, 
as  the  owner  of  the  land,  had  not  only  the  right  to 
appear  and  object  to  the  appointment  of  the  ap- 
praisers, or  perhaps  avail  himself  of  any  previous 
irregularity,  if  any  existed  ;  but  the  record  shows  that 
he  did  actually  appear  at  every  stage  of  the  proceed- 
iugs,  and  is,  therefore,  concluded  by  the  record. 

If,  however,  a  doubt  can  arise  as  to  the  conclusive 
character  of  these  proceedings  to  condemn  the  land, 
upon  general  principles,  when  attacked  collaterally,  the 
subsequent  provisions  of  the  statute  providing  for  an 
appeal  must  remove  it.  Within  ten  days  after  the 
return  ot  the  award,  either  party  may  appear  and  itle 
written  exceptions  to  the  award,  "  and  the  court  shall 
take  such  order  therein  as  right  and  justice  may  re- 
quire, by  ordering  a  new  appraisement,  on  good  cause 
shown ;  Provided,  That  notwithstanding  such  appeal, 
such  company  may  take  possession,"  &c.,  "and  the 
subsequent  proceedings  on  the  appeal  shall  only  affect 
the  amount  of  compensation  to  be  allowed."  1  Oav.  & 
H.  611. 

There  can  be  no  doubt  that  the  legislature  intended 
that  a  railroad  company,  which  had  in  good  faith  pro- 
ceeded under  this  act,  so  far  as  to  have  appraisers  ap- 
pointed, the  damages  assessed  and  tendered  to  the 
owner  of  the  land,  or  paid  to  the  clerk,  should  be  pro- 
tected in  its  possession  of  the  property,  and  not  be 
harassed  by  injunctions  or  other  suits,  especially  after 
the  owner  of  the  land  had  appeared  and  filed  exceptions 
to  the  report. 

It  will  be  observed  that  whatever  exceptions  have 


i 


34  AMERICAN    RAILWAY    REPORTS. 


Ney  «.  Swinney. 


been  taken  to  the  award,  the  only  thing  the  court  can 
do  is  '  ^  to  order  a  new  appraisement  on  good  cause 
shown,"  and  the  only  question  which  can  be  after- 
wards tried  in  the  cause  is  the  amount  of  damages  or 
compensation  to  be  paid  for  the  property. 

By  appearing  and  making  no  objection  to  the  ap- 
pointment of  the  appraisers,  the  appellee  waved  all 
previous  irregularities ;  but,  conceding  that  the  pro- 
ceedings  in  the  circuit  court  would  have  been  void,  for 
the  want  of  jurisdiction,  in  case  the  appellee  had  not 
appeared,  the  most  that  can  be  claimed  for  him  is  that 
he  had  a  choice  of  remedies,  the  common  law  remedy 
by  action  of  trespass  and  injunction,  or  the  statutory 
remedy  by  excepting  to  the  award  and  taking  his 
appeal. 

By  filing  his  exceptions  within  the  time  allowed  by 
law,  he  has  elected  to  take  the  statutory  remedy,  and 
must  take  it  upon  the  terms  prescribed  by  the  statute, 
viz.:  that  no  other  questions  than  the  amount  of 
damages  can  be  tried.  The  statute  was  before  him,  and 
when  he  elected  to  take  this  statutory  remedy,  he  knew 
that  nothing  else  could  be  done  by  the  court  than  to 
order  a  new  assessment,  and  that  nothing  else  could  be 
tried  upon  the  appeal  than  the  question  of  damages^ 
and  that  pending  such  appeal  the  company  might  pro- 
ceed with  its  work.  As  a  party  contracting  with  an  as- 
sumed corporation  is  afterward  estopped  to  deny  its 
corporate  character,  so  by  taking  this  appeal  the  land- 
owner estops  himself  as  to  every  question  except  the 
amount  of  compensation. 

If  the  proceedings  on  the  appeal  can  only  affect  the 
amount  of  compensation  to  be  allowed,  it  matters  not 
how  irregular  the  previous  proceedings  may  have  been 
in  other  respects  ;  and  if,  notwithstanding,  the  company 
may  take  possession  of  the  property,  &c.,  how  can  the 
court  deprive  it  of  that  right  by  injunction  1 

The  appeal  is  stOl  pending  in  the  circuit  court  for 
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trial.  Suppose  that  case  is  tried,  the  damages  re- 
assessed and  paid,  what  is  to  become  of  this  case  ? 
Gould  the  appellee  still  prosecute  this  suit  to  final  judg- 
ment and  recover  damages  %  If  not,  the  pendency  of 
the  former  proceedings  ought  to  bar  this  ;  else  he  can 
prosecute  two  suits  for  the  same  cause  of  action  at  the 
same  lime  and  in  the  same  court. 

The  judge  first  grants  an  injunction  on  the  ground 
that  the  proceedings  pending  in  the  Allen  circuit  court 
for  the  appropriation  of  the  land  were  void  for  the  want 
of  jurisdiction,  and  then  modifies  his  injunction  so  that 
it  vrill  operate  only  until  the  determination  of  the 
pending  proceedings  to  condemn  the  land;  thereby 
seeming  to  recognize  such  pending  proceedings  as  the 
case  in  which  the  ultimate  rights  of  the  parties,  that  is, 
the  amount  of  compensation,  is  to  be  determined. 

Dyckman  ^.  New  York,  6  N.  T.  434,  was  an  action 
of  ejectment  to  recover  land  appropriated  for  the 
water-works.  Judge  Gardiner  says  (442) :  "  These 
matters  now  insisted  upon,  as  depriving  the  vice- 
chancellor  of  jurisdiction,  were  irregularities  which 
could  be  and  were  waived  by  the  voluntary  appear- 
ance of  the  plain tiflF."  He  also  holds  that  the  existence 
of  such  jurisdictional  facts  can  not  be  controverted  in  a 
collateral  action. 

In  Little  Miami  R.  R.  Co.  v.  Perrin,  16  Ohio,  479, 
it  was  held  that  when  land  had  been  entered  upon  by  a 
company,  valued  under  a  judge's  warrant,  and  an  ap- 
peal taken  to  the  common  pleas  from  the  assessment, 
it  was  error  in  the  court  to  quash  the  proceedings ; 
that  though  the  warrant  contain  no  statement  of  an  at- 
tempt to  purchase,  or  that  the  land  was  indispensable, 
&c.,  the  common  pleas  had  jurisdiction  of  the  case  on 
appeal. 

This  decision  was  under  a  statute  similar  to  ours, 
giving  an  appeal  from  the  valuation,  and  *Hhe  court, 
for  good  cause  shown,  may  order  a  new  valuation," 
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&c.  This  statute  was  held  to  imply  what  ours 
expresses,  that  no  other  question  than  the  amount  of 
damages  should  be  tried. 

In  Borland  v.  M.  &  M.  R.  R.  Co.,  8  loma^  148,  it  was 
held  that  upon  an  appeal  from  the  assessment  of 
damages  to  land  taken  by  a  railroad,  nothing  but  the 
question  of  damages  could  be  tried  ;  that  the  appeal 
took  the  cause  upon  its  merits,  and  it  enabled  them,  in 
effect,  to  set  right  the  consequences  of  any  wrong-doing 
or  partiality  of  the  commissioners  or  sheriflfl  It  became 
immaterial  whether  they  had  notice. 

In  M.  &  M.  R.  R.  Co.  ^.  Rosseau,  8  lov^a^  373,  the 
court  ordered  certain  exceptions  to  the  award  to  be 
stricken  out,  for  the  reason  that  the  cause  on  appeal 
was  to  be  tried  on  its  merits,  and  not  upon  exceptions 
taken  to  the  action  of  the  sheriff  or  jury,  or  the  incom- 
petency of  either  of  them  ;  that  the  appeal  was  from 
the  assessment  of  the  jury,  and  in  the  district  court  the 
only  question  is  whether  the  owner  is  entitled  to  a 
greater  amount  than  was  awarded  to  him.  But  as  it  is 
urged  that  this  exercise  of  the  right  of  eminent  domain 
being  strictissimi  juris ^  the  statute  must  be  exactly 
followed,  the  adjudications  with  reference  to  highways, 
involving  the  exercise  of  the  same  power,  may  shed 
some  light  on  these  questions. 

The  case  of  Little  v.  Thompson,  24  Ind.  146,  was  an 
appeal  from  an  order  of  the  board  of  commissioners 
opening  a  highway.  The  appellant,  in  the  circuit 
court,  attempted  to  controvert  the  suflSciency  of  the 
notice,  and  the  court  held  that  as  to  notice,  as  well  as 
all  other  jurisdictional  facts,  no  objection  can  be  enter- 
tained in  the  circuit  court,  or  even  in  the  commissioners 
court  after  the  appointment  of  the  original  viewers. 

Again,  in  Wright  ©.  Wells,  29  Ind.  354,  which  was 
another  case  of  the  same  kind,  the  court  cites  approv- 
ingly the  decision  in  Little  o.  Thompson  {supra\  and 
after  holding  as  in  that  case,  that  objections  of  this  kind 
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must  be  made  before  the  appointment  of  viewers  in  the 
first  instance,  it  is  further  decided  that  only  two 
questions  can  be  litigated  on  such  appeal,  viz.:  the 
utility  of  the  proposed  highway  and  the  claim  for  dam- 
ages. To  the  same  eflfect  is  the  case  of  Kemp  ^.  Smith, 
7  iTid.  471. 

The  statute  above  referred  to  says,  that  "  subsequent 
proceedings  on  the  appeal  shall  only  aflfect  the  amount 
of  compensation  to  be  allowed."  This  provision  is  the 
law,  or  it  is  not  If  it  is  not  the  law,  it  must  be  in  con- 
sequence of  its  repugnance  to  the  constitution,  but  no 
one  has  ventured  to  suggest  any  such  objection.  If, 
then,  it  is  the  law,  and  it  has  any  meaning  or  effect  at 
all,  that  meaning  and  effect  is,  that  when  a  party  files 
his  exceptions  to  the  award,  and  thereby  takes  his 
appeal,  he  has  waived,  and  he  is  from  that  time 
estopped  to  raise  or  litigate  any  question  except  the 
amount  of  compensation.  If  such  is  not  the  effect,  then 
this  provision  is  a  nullity  ;  for,  without  it,  if  the  pro- 
ceedings were  all  regular,  the  appeal  could  only  affect 
the  amount  of  compensation.  Legislation  can  change 
this  law  so  as  to  make  it  mean  something  else,  judicial 
interpretation  never  can.  It  is  hardly  necessary  to  add 
that,  if  such  is  the  effect  of  this  appeal  in  the  original 
proceeding,  the  record  is  not  less  conclusive  when 
attacked  collaterally. 

The  appellee  having  appeared  to  the  proceedings  to 
appropriate  his  property  for  the  use  of  the  railroad 
company,  filed  his  exceptions  to  the  assessment  of 
damages  by  the  appraisers,  and  taken  an  appeal  to  the 
circuit  court,  he  has  chosen  his  line  of  action  to  redress 
his  supposed  wrong,  and  he  can  not,  while  that  pro- 
ceeding is  pending,  seek  another  remedy  in  any  court, 
by  injunction  or  otherwise.  The  decree  granting  an 
injunction  is  reversed,  at  the  costs  of  the  appellee,  with 
instructions  to  the  court  below  to  dissolve  the  injunc- 
tion and  dismiss  the  complaint. 
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WoBDEN,  Ch.  J.,   having   been   of    counsel,   was 
absent. 

Decree  reversed. 


GEAHAM  t?.  THE  CONNERSVILLE  AND  NEW 
CASTLE  JUNCTION  EAILEOAD  COMPANY. 

86  Indiana^  463. 

Supreme  Qourt  of  Indiana  ;  Noverriber  Term^  1871. 

Oompenaation  lor  lands  taken  for  railway  purposes.  Where  a  railway 
company  has  entered  upon  and  occupied  lands  of  a  private  individ- 
ual, and  has  constructed  its  road  and  erected  buildings  thereon, 
without  having  acquired  the  right  to  do  so,  either  by  grant  from 
the  owner  or  by  proceedings  for  the  condemnation  of  the  land,  and 
afterwards  proceeds  legally  to  condemn  and  appropriate  the  land, 
the  compensation  to  be  awarded  to  the  owner  should  be  the  value 
of  the  property  at  the  time  such  proceedings  are  taken ;  not  the 
value  at  the  time  when  the  company,  without  right  or  legal  author- 
ity, took  possession  of  it.  And  the  value  of  the  buildings  erected 
and  improvements  made  by  the  company  should  be  included. 

Appeal  to  the  supreme  court  of  Indiana  from  the 
court  of  common  pleas  of  Wayne  County. 

This  was  a  proceeding  by  the  appellee,  a  railroad 
company,  to  acquire  certain  lands  of  the  appellant  for 
the  purposes  of  its  railroad.  The  history  of  the  case 
and  the  questions  involved  are  fully  stated  in  the 
opinion. 

TFl  S.  Ballenger^  for  the  appellant. 

/.  B,  Julian^  J.  F.  Julian^  and  O.  A.  Johnson^  for 
the  appellee. 
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"Downey J  J. — This  was  a  proceeding  to  condemn 
and  appropriate  certain  real  estate  of  Graham  to  the 
use  of  the  railroad  company,  instituted  in  the  common 
pleas.  The  instrument  of  appropriation  was  filed  in 
the  clerk's  office  on  June  3,  1867,  and  required  the 
appellant  to  take  notice  that  the  railroad  company  had 
thereupon  appropriated  and  then  filed  in  the  office  of 
said  clerk  their  instrument  of  appropriation  of  the  fol- 
lowing lots  in  Cambridge  City,  Wayne  county,  Indiana, 
to  wit :  lots  14,  15,  16,  in  block  17,  west  of  the  river, 
and  south  of  the  road,  for  the  use  of  the  railroad  for 
tracks,  road-bed,  depot-buildings,  and  other  purposes 
connected  with  said  railroad.  Appraisers  were  there- 
upon appointed  by  the  judge  of  said  court,  after  publi- 
cation of  notice  to  the  appellant,  who  was  a  non- 
resident of  the  state. 

The  appraisers  reported  that  on  July  25,  1867,  they 
made  the  appraisement,  giving  for  lot  16,  seventy-five 
dollars;  for  lot  15,  fifty  dollars ;  and  for  lot  14,  forty 
dollars,  being  the  damages  to  the  appellant  from  the 
appropriation  of  said  lots.  They  state  that  they  *' esti- 
mated the  damages  at  the  time  the  lots  were  occupied, 
about  two  years  ago,  by  said  company,  and  exclude 
any  improvements  since  made  by  said  company  or 
other  companies.  *' 

The  appellant  excepted  to  the  award  on  the  grounds, 
firstj  that  the  award  was  largely  and  grossly  below  the 
value  of  daid  lots  at  the  time  said  commissioners  esti- 
mated said  damages,  two  years  ago. 

Second.  The  commissioners  wrongfully  and  illegally 
estimated  the  damages  accruing  by  reason  of  said  ap- 
propriation at  the  time  said  company  first  took  posses- 
sion of  said  lots,  to  wit,  two  years  ago,  and  not  at  the 
time  said  lots  were  legally  appropriated  by  said  com- 
pany, to  wit,  at  the  time  of  the  filing  of  said  instrument 
of  appropriation  heiein,  in  May,  1867,  and  the  appraise- 
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ment  this  day  made,  at  which  time  only  said  appropri- 
ation was  legally  made. 

Third.  Said  commissioners  wrongfully  and  illegally 
excluded  from  their  consideration  the  value  of  the 
improvements  situated  on  said  lots  at  the  time  said 
company  commenced  to  legally  appropriate  the  sarne^ 
to  wit,  in  May,  1867,  which  improvements  are  of  the 
value  of  at  least  two  thousand  dollars,  and  said  lots 
and  improvements  were  at  said  time  of  the  fair  value  of 
three  thousand  dollars. 

Fourth.  That  the  manner  of  appointment  of  said 
commissioners  herein  is  illegal  and  wrongful,  in  this : 
that  it  directs  said  commissioners  to  estimate  said  dam- 
ages at  the  time  of  the  actual  appropriation,  of  said  lots^ 
which  actual  appropriation  said  commissioners  contend 
is  equivalent  to  actual  occupation  or  possession  of  said 
lots  by  said  company  over  two  years  ago. 

Fifth.  That  said  commissioners  illegally  and  wrong- 
fully excluded  from  their  consideration  the  increased 
value  of  said  lots  arising  from  the  construction  of  said 
company's  road  into  said  town. 

Sixth.  That  on  the  —  day  of  May,  1867,  said  com- 
pany filed  their  instrument  of  appropriation  of  said 
lots  in  the  Wayne  common  pleas  court ;  that  on  July 
13,  1867,  said  commissioners  herein  were  by  warrant  of 
appointment  to  appraise  the  damages  accruing  by  the 
appropriation  made  by  said  company,  and  that  on 
July  25,  1867,  said  commissioners  made  their  award  in 
the  premises,  the  amount  of  which  said  award  has  not 
been  paid  or  tendered ;  that  prior  to  the  filing  of  said 
instrument  of  appropriation  and  the  award  thereafter 
made,  and  the  payment  of  said  award,  which  accrued 
at  the  time  aforesaid,  said  company  had  no  right  or 
title,  or  color  of  title,  to  said  lots ;  but  the  same  were, 
until  legally  appropriated,  the  property  of  said 
Graham;  yet  said  commissioners  illegally  fixed  the 
damages  arising  from  said  appropriation,  at  the  tirne^ 
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to  wit,  several  years  ago,  when  said  company  illegally 
took  possession  of  said  lots,  and  before  they  in  any 
way  sought  to  condemn  said  lots  to  the  use  of  said 
company. 

Sevenih.  That  said  lots  when  condemned  and  appro- 
priated by  said  company  were  of  the  value  of  at  least 
two  thousand  five  hundred  dollars ;  but  said  commis- 
sioners refused  to  estimate  said  damages  at  the  time  of 
said  condemnation,  and  wrongfully  estimated  such 
damages  at  a  time  several  years  before  such  condemna- 
tion and  appropriation.  Wherefore  he  asked  that  said 
award  be  set  aside,  and  for  such  further  orders  and 
proceedings  in  the  premises  as  right  and  justice  re- 
quire. 

Upon  a  general  denial  of  these  exceptions  there  was 
a  trial  by  the  court,  which  resulted  in  the  following 
special  finding:  "The  court  having  heard  and  duly 
considered  the  evidence,  and  seen  and  examined  the 
papers  in  the  cause,  finds  that  in  the  spring  of  1866, 
the  defendant,  George  Graham,  was  the  owner  in  fee 
simple  of  lots  14,  15,  and  16,  in  block  17,  west  of  the 
river,  and  south  of  the  national  road,  in  Cambridge 
City,  Wayne  county,  Indiana ;  that  said  Graham  had 
for  the  last  forty  years  been  a  resident  of  Cincinnati, 
Ohio ;  that  at  said  time  there  was  upon  said  lots  an 
embankment  or  road  bed  constructed  by  some  railroad 
company,  the  name  of  which  was  not  proven  to  the 
court,  and  that  at  the  time  aforesaid  said  plaintiff  took 
possession  of  said  embankment  or  road  bed,  and  laid  its 
track  thereon  ;  that  said  track  ran  diagonally  through 
said  lots  from  the  northwest  to  the  southeast ;  that  in 
the  fall  following,  that  portion  of  said  lots  lying  north 
of  said  track,  and  fronting  north  to  the  Columbus  and 
Indianapolis  Central  Eailway,  was  taken  possession  of 
by  said  plaintiff,  and  a  depot  and  other  buildings  built 
thereon,  and  that  said  company  is  now  in  the  posses- 
sion thereof ;  that  said  defendant  never  gave  his  con- 
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sent  to  the  occupation  or  appropriation  of  said  lots, 
and  that  said  company  took  possession  of  and  appro- 
priated said  lots  without  the  knowledge  or  consent  of 
said  defendant ;  that  said  lots  were  worth,  at  the  time 
they  were  taken  possession  of  by  said  company,  ex- 
clusive of  any  improvements  afterward  put  upon  them 
by  said  company,  the  sum  of  one  hundred  dollars. 

It  is  therefore  considered  and  adjudged  by  the  court 
that  said  plaintiff  do  pay  into  court,  for  the  use  of  said 
defendant  the  said  sum  of  one  hundred  dollars,  and 
that  when  the  said  sum  is  so  paid,  by  the  said  plaintiff, 
the  title  to  said  lots,  numbers  14,  15,  and  16,  in  block 
17,  west  of  the  river  and  south  of  the  national  road,  in 
Cambridge  City,  Wayne  county,  Indiana,  shall  vest  in 
the  said  Connersville  and  New  Castle  Junction  Eailroad 
Company."  Judgment  for  costs  in  favor  of  Graham. 
There  was  an  exception  to  the  special  finding  by 
Graham.  He  also  moved  the  court  for  a  new  trial,  for 
the  following  reasons :  Firsts  the  finding  of  the  court 
on  the  facts  is  contrary  to  the  evidence ;  second^  the 
conclusions  of  law  drawn  by  the  court  from  the  facts 
found  are  contrary  to  law ;  thirds  error  of  the  court  in 
excluding  answers  to  the  questions  numbered  one  to 
twelve,  asked  of  Graham,  Raymond,  and  Markle; 
fourth^  in  refusing  to  allow  the  damages  for  the  lots  in 
controversy  to  be  assessed  for  the  value  of  the  same  at 
the  time  of  the  trial,  no  compensation  having  been 
previously  paid  or  tendered ;  fifths  error  of  the  court  in 
compelling  said  Graham  to  accept  as  the  measure  of 
his  damages  the  value  of  the  lots  in  controversy  at  the 
time  said  company  illegally  and  wrongfully  entered 
into  possession  of  the  same,  in  opposition  to  the  will  of 
said  Graham,  and  several  years  before  said  company 
instituted  any  proceeding  to  appropriate  the  same  ; 
sixths  error  of  the  court  in  the  instruction  given  to  the 
commissioners  to  assess  the  damages  at  the  time  the 
plaintiff  took  actual  possession  of  the  lots  in  con- 
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troversy,  instead  of  assessing  the  same  at  the  time  of 
assessment  made.  This  motion  was  oyerruled,  and  to 
this  ruling  the  defendant  excepted.  The  evidence 
^iven  on  the  trial  is  set  out  in  a  bill  of  exceptions  in 
the  record. 

The  errors  assigned  are :  first,  the  giving  of  im^ 
proper  instructions  to  the  appraisers ;  second,  the 
improper  assessment  of  the  damages  at  the  time  the 
company  wrongfully  took  possession  of  the  lots,  instead 
of  at  the  time  of  the  legal  proceedings  for  the  appro* 
priation  of  the  proi)erty ;  third,  in  excluding  the  value 
of  the  improvements  on  the  lots,  at  the  time  of  the 
legal  appiopriation,  in  estimating  the  damages  ;  fourth, 
in  excluding  evidence  offered  ;  fifth,  in  overruling 
the  defendant's  motion  for  a  new  trial. 

By  the  evidence  excluded  the  defendant  sought  to 
prove  the  damages  with  reference  to  the  value  of  the 
property  at  the  time  the  company  took  legal  steps  to 
appropriate  the  same,  June  3,  1867,  by  showing  the 
value  of  the  lots  at  that  time,  and  also  by  showing  the 
value  of  the  lots  and  the  improvements  put  on  them  by 
the  company,  consisting  of  a  depot  building,  hotel, 
&c.,  at  that  date.  This  the  court  refused  to  allow. 
The  answers  to  two  or  three  questions  will  settle  all  the 
X)oints  of  difference  between  the  parties. 

First.  To  what  point  of  time  should  the  inquiry 
with  reference  to  the  amount  of  damages  relate }  to  the 
time  when  the  company  took  possession  of  the  lots,  or 
to  the  time  when  the  proceeding  was  legally  com- 
menced to  condemn  and  appropriate  the  lots  or  the  use 
of  them  ? 

Second.  If  the  inquiry  should  relate  to  the  time 
when  the  proceeding  to  appropriate  the  property  was 
commenced,  should  the  value  of  the  improvements 
which  the  company  had  previously  to  that  time  put 
on  the  lots  be  included  in  estimating  the  damages } 

Upon  the  first  point  we  are  clearly  of  the  opinion 
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that  the  inquiry  should  relate  to  the  time  when  the 
company  proceeded  to  appropriate  the  lots  or  the  use 
of  them,  and  not  to  the  time  when  the  company,  with- 
out  right' or  legal  authority,  took  possession  of  them. 
It  may  be  conceded  that  a  railroad  corporation  has  the 
right,  without  a  previous  assessment  of  damages,  to 
enter  upon  lands  belonging  to  another  person,  and 
make  surveys  with  a  view  to  a  location  of  its  road ;  bu  t 
it  can  not  be  that  such  a  company  can  legally  go  upon 
the  lands  of  another  and  take  and  hold  possession 
thereof,  and  construct  its  road  and  erect  buildings 
thereon,  without  first  having  acquired  the  right  to  do 
60  by  grant,  or  by  having  the  value  thereof  assessed 
and  paying  or  tendering  the  amount  of  the  assessment. 
Such  illegal  acts  of  going  upon  and  holding  possession 
of  the  land,  and  constructing  its  road,  and  erecting 
buildings  thereon,  can  not  change  or  impair  the  rights 
of  the  land-owner.  It  is  contended  that  the  defendant 
should  have  proceeded  against  the  company  to  recover 
his  damages  immediately  when  the  company  took 
possession  of  the  lots.  We  know  of  no  rule  of  law 
which  required  him  to  do  so.  It  was  the  plain  duty  of 
the  company,  if  she  could  not  otherwise  acquire  the 
right,  to  proceed  to  acquire  the  same  by  legal  appro- 
priation, before  taking  possession  of  the  lots.  Constitu- 
tion of  Indiana^  art.  1,  §  21 ;  1  Oav.  &  H.  609,  §  25 ; 
Graham  v.  Columbus,  &c.  R.  Co.,  27  Ind.  260.  The 
position  that  the  company  may  first  take  possession  of 
the  real  estate  of  another  person,  and  afterwards  make 
that  taking  legal  and  rightful  by  having  the  damages, 
assessed  with  reference  to  the  time  when  the  possession 
was  taken,  has  no  warrant  in  the  constitution  or  laws 
of  this  state,  whatever  may  have  been  the  case  under 
the  first  constitution,  or  whatever  may  be  the  rule  in 
other  states  of  the  Union,  where  the  exercise  of  the 
right  of  eminent  domain  is  not  restricted  as  it  is  ia 
Indiana.    With  us  it  is  plainly  provided  in  the  funda- 
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mental  law,  that  *' no  man's  property  shall  be  taken 
by  law  without  just  compensation  ;  nor,  except  in  case 
of  the  state,  without  such  compensation  first  assessed 
and  tendered." 

Having  thus  found  that  the  railroad  company  took 
and  has  held  the  possession  of  the  land  without  right, 
the  next  question  is,  who  was  the  owner  of  the  im- 
provements made  on  the  real  estate  while  it  was  thus 
unlawfully  held,  and  should  they  have  been  included 
in  estimating  the  value  of  the  lands  in  making  the 
assessment?  Where  one,  without  right  or  authority, 
and  in  his  own  wrong,  makes  improvements  on  the 
lands  of  another,  to  whom  do  the  improvements  belong  ? 

It  is  a  maxim  of  law  of  great  antiquity,  that  what- 
ever is  fixed  to  the  realty  is  thereby  made  a  part  of  the 
realty  to  which  it  adheres,  and  partakes  of  all  its  inci- 
dents and  properties.  By  the  mere  act  of  annexation, 
a  personal  chattel  immediately  becomes  part  and  parcel 
of  the  freehold  itself.  Amos  &  Ferrard  on  Fixtures^  9, 
and  cases  cited.  The  law  with  reference  to  the  right  to 
remove  fixtures  under  certain  circumstances  constitutes 
an  exception  to  this  general  rule.  Id.  10 ;  HiU  on  Fix- 
tures^ §  45. 

One  who,  without  license  or  right,  and  in  his  own 
wrong,  has  erected  a  building  upon  the  lands  oi 
another,  has  no  right  to  remove  the  same.  Washburn 
D.  Sproat,  16  Mass.  449. 

Our  statute  with  reference  to  the  rights  of  occupying 

claimants  so  far  modifies  the  ancient  rule,  that  when 
an  occupant  of  land  has  color  of  title  thereto,  and  in 

good  faith  has  made  valuable  improvements  thereon, 

and  is  afterwards,  in  the  proper  action,  found  not  to  be 

the  rightful  owner  thereof,  he  may  be  compensated  for 

his  improvements.    But  this  is  allowed  only  in  those 

cases  where  the  party  making  the  improvements  had 

color  of  title,  and  made  the  improvements  in  good  faith. 

3  Ga??.  <fe  ^.  386,  §  616. 
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Bat  this  right  has  no  foundation  in  the  common  law, 
and  is  wholly  of  statutory  origin.  Chesround  t>.  Cun- 
ningham, 3  BlacJcf.  82.  But  for  this  statute,  one  who 
had  in  good  faith  made  improvements  on  the  lands  of 
another  under  the  belief  that  he  was  himself  the  owner 
of  it,  must  lose  the  improvement,  on  a  recovery  from 
him  of  the  land. 

These  principles  applied  to  the  case  under  consider- 
ation bring  us,  inevitably,  to  the  conclusion,  that  if  the 
railroad  company,  without  having  acquired  the  right  to 
occupy  the  lands  in  question,  in  its  own  wrong  erected 
buildings,  &c.,  on  the  same,  they  were  the  property  of 
Graham,  and  should  have  been  included  in  estimating 
the  value  of  the  lands  when  the  damages  were  assessed. 

If  this  rule  seems  to  savor  of  hardship,  the  com- 
pany has  no  one  to  blame  but  itself,  for  not  having 
avoided  its  application. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings  in  accordance  with 
this  opinion. 

Judgment  reversed. 


THE  SAVAIfNAH  AND  THUNDERBOLT  BAIL- 
EOAD  COMPANY  7).  THE  CITY  OF  SAVAN- 
NAH. 

45  Georgia^  602. 

Supreme  Court  of  Georgia;  January  Terrriy  1872. 

Bminent  domain.  Highways.  The  eminent  domain  of  the  state  ex- 
tends to  streets  and  squares  in  a  city  dedicated  to  the  public  uBe; 
and  the  legislature  may  grant  to  a  corporation  the  right  to  constraci 
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and  operate  a  street  railway  through  them  without  the  consent  of 
the  Ruthorities  of  the  city. 
.A  municipal  corporation  has  no  property  in  such  streets  and  squares 
as  will  entitle  it  to  pecuniary  compensation  for  the  additional  servi- 
tude placed  upon  them.  Nor  can  the  corporate  authorities  main- 
tain a  suit  for  the  benefit  of  residents  along  such  streets  and 
squares,  to  restrain  the  construction  of  the  railway. 

Error  from  the  supreme  court  of  Georgia  to  review  a 
decision  at  chambers  granting  an  injunction. 

This  was  a  bill  in  equity  for  an  injunction  to  restrain 
the  defendant  from  constructing  a  street  railroad  through 
certain  streets  and  squares  dedicated  to  the  public  use. 
Upon  facts  which  appear  in  the  opinion,  an  order  to 
show  cause  why  an  injunction  should  not  issue  was 
granted.  Upon  the  return  of  the  order,  defendant 
showed,  for  cause  against  the  issne  of  the  injunction, 
its  act  of  incorporation  authorizing  the  construction  of 
the  track.  The  judge  decided  that  the  act  of  incorpora- 
tion was  unconstitutional  and  void,  and  ordered  an 
injunction  to  issue  as  prayed  for.  The  defendant  ex- 
cepted. 

Hartridge  <fe  Chisholm,  for  the  plaintiff  in  error. 
A,  W.  Hammond  &  Son^  for  the  defendant  in  error. 

Montgomery,  J. — The  only  question  for  the  con- 
sideration of  the  court  in  this  case  is,  has  the  legislature 
the  power  to  grant  to  a  street  railway  the  right  to  run 
through  the  squares  intersecting  Abercorn-street,  in 
Savannah,  without  the  consent  of  the  corporation,  and 
without  compensation  to  the  city?  The  mayor  and 
aldermen  of  Savannah  hold  the  title  to  the  streets, 
squares,  lanes,  &c.,  in  trust  for  the  *' accustomed  use 
of"  the  inhabitants  of  the  city,  under  the  act  of  May  1, 
1760,  and  the  acts  amendatory  thereof.  33  Ga.  614- 
616.      "  The  corporation  can  not  alien  or  grant  the  pub- 
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lie  property,  for  purposes  differ erd  from  the  object  of 
its  original  appropriation.*'  lb.  615.  And  yet  we  will 
find  that  the  corporation  has  diverted  the  squares  of 
the  city  from  the  purposes  of  their  original  appropria- 
tion. The  original  purpose  to  which  the  squares  were 
appropriated  can  only  be  found,  so  far  as  authorities  at 
my  command  have  enabled  me  to  ascertain,  in  tlie  sec 
ond  volume  of  the  (xeorgia  Historical  Collections,  pages 
252-3,  in  a  paper  entitled,  "A  True  and  Historical  Nar- 
rative of  the  Colony  of  Georgia;  in  America,  by  Patrick 
Tajlfee  (Telfair?),  M.  D.,  Hugh  Anderson,  M.  A.,  D.  A. 
Douglass  and  others,  landholders  in  Georgia,-'  &c., 
first  printed  for  the  authors  by  P.  Timothy,  at  Charles- 
ton, in  the  year  1741.  There  we  find  that  "the  plan  of 
the  town  was  beautifully  laid  out  in  wards,  tithings, 
and  public  squares,  left  at  proper  distances  for  markets 
and  public  buildings,  the  whole  making  an  agreeable 
uniformity."  Again  :  **A  public  mill  for  grinding  corn 
was  first  erected  at  a  considerable  expense,  in  one 
square  of  the  town ;  but,  in  about  three  years'  time, 
without  doing  the  least  service,  it  fell  to  the  ground. 
In  another  square  of  the  town,  a  second  was. set  up,  at 
a  far  greater  expense,  but  never  finished  ;  and  is  now 
erased,  and  converted  into  a  house  for  entertaining 
Indians,  and  otUer  such  like  uses."  These,  then,  were 
the  uses  to  which  the  squares  were  put,  eight  years 
after  the  foundation  of  the  town,  and  nineteen  years 
before  the  act  of  1760.  It  is  difficult  to  understand 
how  the  squares  could  have  been  used,  either  as 
markets  or  as  mill-sites,  without  being  traversed  by 
vehicles  of  every  description.  And  this  must  have 
been  the  *' accustomed  use,"  mentioned  in  the  act  of 
1760,  unless  the  use  had  changed  within  the  nineteen 
years  preceding  the  act,  of  which  change  I  can  find  no 
record.  When  the  squares  were  inclosed,  and  vehicles 
and  horses  excluded,  some  old  ordinance  of  the  city, 
not  accessible  to  me  may  show. 
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This  brief  historical  retrospect  shows  that  the  orig- 
inal appropriation  of  the  squares,  at  least,  of  those  laid 
out  at  the  foundation  of  the  town,  was  not  as  parks,  or 
of  pleasure  grounds;  and,  therefore,  if  there  is  any 
peculiar  sanctity  to  be  attached  to  dedications  of  that 
character  (which  is  not  conceded),  the  original  squares 
of  Savannah  can  not  claim  the  benefit  of  it.  I,  there- 
fore, find  that  in  point  of  fact  the  squares  were  dedi- 
cated precisely  as  were  the  streets.  Indeed,  having 
been  diverted  without  authority  of  the  legislature  from 
the  original  purposes  of  the  dedication,  the  question 
might  be  raised  as  to  whether  the  legislature  might  not 
compel,  if  they  chose  so  to  do,  a  return  of  the  use  of 
the  same  squares  to  those  purposes — that  is,  to  their 
use  as  thoroughfares.  The  charter  of  the  plaintiflEs  in 
error  does  this  to  the  extent  of  the  permission  granted 
to  run  one  class  of  vehicles  through  them.  It  is  not 
seriously  questioned  that  as  to  the  streets  the  legis- 
lature has  not  the  right  of  eminent  domain  in  them, 
which  enables  it  to  place  an  additional  servitude  upon 
them.  The  city  of  New  York  holds  the  title  to  the 
streets  of  that  city,  upon  the  same  trusts  and  limita- 
tions that  the  city  of  Savannah  holds  the  streets, 
squares,  lanes  and  passages  of  that  city,  to  wit :  for  the 
use  of  the  public,  "and  not  as  corporate  property." 
**And  the  trust  of  the  city  being  publici  juris^  it  is 
under  the  unqualified  control  of  the  legislature ;  and 
any  appropriation  of  it  to  public  use  by  legislative 
authority  is  not  a  taking  of  private  property,  so  as  to 
require  compensation  to  the  city  to  render  it  constitu- 
tional.'' People  V.  Kerr,  27  N.  Y.  188.  ''I  can  not 
doubt  that  the  power  exists  with  the  state  legislature, 
without  the  consent  or  license  of  the  municipal  cor- 
porations, to  so  control  the  use  of  the  public  streets  of 
the  city  as  to  authorize  the  construction  of  a  railroad 
track  therein,  on  which  city  passengers  may  be 
transported  for  hire."     Ih.  214.    But  it  is  said  that  the 
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dedication  of  the  squares  to  the  public  was  a  contract 
in  which  both  the  public  and  the  individual  lot  owners 
along  the  squares  have  acquired  vested  rights. 

The  reply  is,  first,  "All  contracts  are  made  subject 
to  the  right  of  eminent  domain.  A  contract  is,  there- 
fore, not  violated  by  the  exercise  of  the  right."  West 
River  Bridge  Co.  v.  Dix,  6  Hoixi.  ^QTl.  Especially  is 
this  true  as  to  incorporations  for  public  purposes.  East 
Hartford  v.  Hartford  Bridge  Co.,  10  Hem.  611.  *'It  is, 
therefore  clear  that  whatever  in  the  nature  of  a  con- 
tract could  be  considered  to  exist  in  such  a  case,  by  a 
grant  to  a  town  of  some  public  privilege,  there  must  be 
implied  in  it  a  condition  that  the  power  still  remained^ 
or  was  reserved  in  the  legislature  to  modify  or  discon- 
tinue the  privilege  in  future,  as  the  public  interests 
might,  from  time  to  time,  appear  to  require.'^  East 
Hartford  t).  Hartford  Bridge,  10  How,  536.  The  appro- 
priation of  property  to  one  public  use  by  the  legisla- 
ture does  not  deprive  it  of  putting  an  additional  servi- 
tude thereon.  Boston  Water  Power  Co.  v.  Boston,  &c. 
R.  R.  Co. ,  23  Pick.  396-7 ;  1  Redfield  on  Railway Sy 
260,  note.  Secondly,  the  mayor  and  aldermen  of  Savan- 
nah '"can  not  get  an  injunction  to  restrain  the  running 
of  a  railroad  on  the  ground  of  injury  to  lot  owners- 
along  the  line."  People  v.  Law,  34  Barb.  (iT.  T.)  508. 
Again :  "The  laying  of  a  railway  upon  the  surface  of  a 
street,  so  that,  except  at  the  instant  of  the  passing  of  a 
train,  vehicles  and  horsemen  and  footmen  may  pass 
freely  in  and  across  the  street,"  "  does  not  materially 
interrupt  the  ordinary  use  of  the  street  through  which 
it  is  allowed  to  pass."  *'In  that  case  the  street  re- 
mains, is  open,  free  ;  in  that  case  a  new  use  is  made  of 
the  street,  without  abridging  its  ancient  use."  Savan- 
nah, &c.  E.  R.  Co.  7).  Shields,  33  Oa.  616 ;  Hamilton  v. 
New  York,  &c.  R.  R.  Co.,  9  Paige,  {N,  Y.)  Oh.  170.  So 
that  the  trust  interest,  held  by  the  mayor  and  aldermen 
of  Savanah,  is  not  damaged  ;  and  for  injury  Uy  private 
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interests,  if  there  be  any,  the  persons  injured  are  the 
proper  parties  to  complain. 

Conceding,  however,  that  the  squares  were  origin- 
ally dedicated  as  parks  or  pleasure  grounds,  rather 
than  as  ** markets  overt,'*  as  was  then,  and  is,  perhaps 
now,  the  custom  in  many  parts  of  England,  where 
•* fairs  and  markets'*  are  held,  still,  the  power  of  the 
legislature  to  lay  the  additional  servitude  is  indisput- 
able. The  case  of  Wellington  et  cU.y  petitioners,  was 
an  application  for  a  mandamus  to  compel  county  com- 
missioners to  lay  out  a  highway  through  a  public  park, 
set  aside  as  such  by  act  of  the  legislature,  with  privi- 
lege only  to  foot  passengers  to  pass  through.  The 
court  refused  the  mandamus ^  on  the  ground  that  the 
act  had  taken  away  the  power  from  the  commissioners, 
but  says,  *nhis  decision  does  not  involve  the  sovereign 
right  of  eminent  domain  or  aflfect  the  power  of  the 
legislature  to  appropriate  this  properly  to  other  public 
uses,  as  public  exigences  may  arise.''  16  Pick.  105. 
Again,  on  page  104,  the  court  says,  "considering  the 
power  of  the  legislature  (to  appropriate  the  park 
to  other  public  uses)  undeniable,  the  question  is, 
whether  the  act  (setting  aside  the  property  as  a  park) 
by  its  terms  and  provisions,  does  supersede  the 
power  of  the  commissioners  to  lay  out  a  highway  over 
this  common,"  &c.  Once  more,  on  page  103:  '*It  is 
manifest  that,  in  cases  of  rare  occurrence,  as  that  of  a 
railroad  or  other  similar  work,  if  property  could  not 
be  appropriated  to  public  use  by  the  legislature,  it 
could  not  be  done  at  all,  because  there  is  no  provision 
by  law  for  its  being  done  in  any  other  way.  The  right 
of  the  sovereign  power  of  the  state  is  incontestible.  No 
other  provision  being  made  for  its  exercise,  it  is,  there- 
fore, necessarily  vested  in  the  legislature.  Such  is  the 
present  case,  that  of  a  public  park,  promenade,  and 
place  for  military  parade."  See,  also,  17  Oa.  60  and 
61.     Our  judgment,  therefore,  is : 
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1.  The  state  has  the  same  right  of  eminent  domain 
over  the  streets  and  squares  of  Savannah,  dedicated  to 
the  use  of  the  inhabitants  of  the  city,  by  act  of  1760, 
and  those  since  laid  out  upon  the  common,  dedicated 
by  that  act  to  the  same  use,  as  it  has  over  other  terri- 
tory of  the  state,  and  may  lay  an  additional  servitude 
upon  such  streets  and  squares  by  granting  to  a  corpora- 
tion the  right  to  run  a  street  railway,  whose  cars  are 
drawn  by  animal  power,  through  them,  without  the  con- 
sent of  the  mayor  and  aldermen  of  the  city. 

2.  The  mayor  and  aldermen  of  the  city  of  Savannah 
have  no  such  property  in  the  streets  and  squares  of  the 
city,  under  the  act  of  1760,  or  any  act  amendatory 
thereof,  as  entitles  them  to  pecuniary  compensation  for 
the  additional  servitude,  so  placed  upon  the  streets 
and  squares  by  the  legislature.  Nor  have  they  the 
right  to  an  injunction  restraining  the  construction  of 
the  railway  for  the  benefit  of  the  residents  along  such, 
streets  and  squares.  If  such  residents  are  damaged  by 
the  construction  of  the  railway,  they  will  be  heard  by 
the  courts,  upon  a  proper  case  made. 

3.  The  act  of  December  11,  1871,  authorizes  the 
Savannah  &  Thunderbolt  Company  to  run  their  rail- 
way through  the  squares,  intersecting  Abercom-street. 

Judgment  reversed. 
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THE   SOUTHWESTERN  RAILROAD  COMPANY 

n.  SCREVEN. 

45  Georgia,  618. 

Supreme  Court  of  Oeorgia;  January  Term^  1872. 

Contracts* — ^ZDJtmction.  A  certain  railroad  company,  at  great  ex- 
pense, graded  a  city  street  of  width  sufficient  for  two  railroad 
tracks,  upon  the  assurance  from  the  authorities  of  the  city  that, 
should  a  certain  other  railroad  company  desire  also  to  use  the 
street,  the  city  would  require  the  latter  company  to  pay  to  the 
former  half  the  expense  of  grading.  The  first  company  having  laid 
its  track  so  as  to  leave  one-half  the  space,  the  city  granted  to  the 
other  the  right  to  use  the  street,  provided  the  latter  paid  half  the 
said  expense  to  the  former.  Hdd,  that  a  court  of  equity  would 
restrain  the  city  from  changing  the  conditions  of  ils  grant,  and 
directing  the  money  to  be  paid  into  the  city  treasury,  and  would 
restrain  such  other  company  from  paying  the  money  to  the 
city. 

Error  from  the  supreme  court  of  Georgia  to  review 
a  decision  at  cliambers  granting  an  injunction. 

This  was  a  bill  in  equity,  filed  by  the  complainant, 
Screven,  as  receiver  of  the  Brunswick  &  Albany  Rail- 
road Company,  against  the  Southwestern  Railroad 
Company  and  the  city  of  Albany,  asking  an  injunction 
upon  the  following  allegations  : 

That  the  Brunswick  &  Albany  Railroad,  having 
finished  its  line  of  track  to  the  city  of  Albany,  and 
being  desirous  of  passing  through  that  city  westward, 
negotiated  with  said  city  a  contract  that  the  city  sur- 
veyor should  draw  up  specifications  of  the  grading  and 
other  work,  and  if  the  Brunswick  &  Albany  Railroad 
would  comply  therewith,  that  road  should  have  the 
right  of  way  through  the  city  by  way  of  North-street ; 
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that  the  railroad  complied  with  the  conditions  imposed 
on  it ;  that  in  the  negotiations  it  was  expected  that  the 
Southwestern  Railroad  would  desire  to  pass  through 
North-street  when  its  line  was  completed  to  Albany, 
and  that  it  was  understood  and  agreed  that,  before  the 
right  of  way  should  be  given  by  the  city  to  the  South- 
western Railroad,  it  should  be  required  to  pay  to  the 
Brunswick  &  Albany  Railroad  one-half  of  the  expense 
incurred  in  grading,  &c.,  on  North-street ;  that  the 
Brunswick  &  Albany  Railroad  was  about  to  locate  it» 
track  in  the  center  of  said  street  when  it  was  appealed 
to  by  the  Southwestern  Railroad  to  place  the  track  a 
proper  distance  south  of  the  center,  in  order  to  leave 
room  on  the  north  side  for  another  track ;  that  the 
Brunswick  &  Albany  Railroad  complied  with  this 
request ;  that  the  Southwestern  Railroad  then  applied 
to  the  city  of  Albany  for  j)ermission  to  run  through 
North-street,  which  was  granted,  conditioned  upon  its 
paying  to  the  Brunswick  &  Albany  Railroad  one-half 
of  the  expense  incurred  in  grading,  as  was  agreed  and 
understood  between  the  city  of  Albany  and  the  Bruns- 
wick &  Albany  Railroad  ;  that  the  Southwestern  Rail- 
road is  now  laying  its  track  through  North-street ;  that 
the  city  of  Albany,  in  violation  of  complainant's  rights, 
has  recently  passed  a  resolution  requiring  the  South- 
western Railroad  to  pay  into  the  city  treasury  the  half 
of  the  expense  of  the  Brunswick  &  Albany  Railroad  in 
grading,  &c.,  of  North  -  street ;  that  the  Southwestern 
Railroad  is  colluding  with  the  city  of  Albany,  hoping 
to  settle  with  said  city  for  an  inconsiderable  sum,  and 
in  violation  and  fraud  of  the  rights  of  complainant. 
An  injunction  was  asked  for  to  restrain  the  South- 
western Railroad  from  paying  over  said  fund  to  the 
city  of  Albany,  and  the  city  of  Albany  from  receiving 
it. 

After  notice  and  argument,  the  judge  ordered  the 
'o junction  to  issue.     The  defendants  excepted. 
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Smith  &  Jones^  Clark  &  Ooss,  and  Vason  &  DaviSj 
for  the  plaintiffs  in  error. 

Nishets  A  Jackson,  and  A.  W.  HammoTid  &  Sorij 
for  the  defendant  in  error. 

McCay,  J. — ^It  can  hardly  be  disputed  that  this  at- 
tempt of  the  city  of  Albany  to  alter  its  contract  with 
the  Brunswick  &  Albany  Railroad  is  a  wrong  to  that 
company.  Whether  the  contract  was  one  which  could 
have  been  enforced  as  a  contract,  is  not  the  question. 
After  the  Brunswick  &  Albany  Road  had  acted  on  it, 
clone  the  work  under  the  eye  of  the  city,  it  is  too  late 
for  the  city  to  say,  our  contract  does  not  bind  us. 

The  only  question  of  any  doubt  is  the  right  to  the 
Injunction.  Were  the  Brunswick  &  Albany  Railroad 
a  solvent  road,  going  on  in  its  usual  business,  we  might 
hesitate  to  interfere.  But  the  Brunswick  &  Albany 
Railroad  is  in  the  hands  of  a  court  of  equity,  with  all 
its  rights ;  one  of  those  rights  is  the  right  to  the  value 
of  this  work,  which  the  Southwestern  Road  is  to  pay. 
We  think  its  payment  to  the  city  of  Albany  would 
complicate  the  matter.  In  strict  law  they  are  the 
owners  of  the  street,  but  they  have  transferred  the 
equitable  right  to  this  money  to  the  Brunswick  & 
Albany  Railroad.  It  is  an  equitable  fund — a  court  of 
equity  has  a  present  possession  of  all  its  interests,  and 
we  think  its  jurisdiction  is  complete  to  stop  the  fund 
where  it  is. 

Judgment  aflirmed. 
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THE    SOUTHERN    PACIFIC    RAILROAD   COM- 
PANY r>.  REED. 

41  California,  259. 

Supreme  Court  of  California  ;  April  Term,  1871. 

Eminent  domain* — ^Highway!.  Where  a  railroad  company  has  pro- 
cured the  appropriation  of  a  public  street  for  its  track,  and  dam- 
ages therefor  have  been  awarded  and  paid  to  the  owners  of  land 
adjoining  the  street,  they  are  entitled  to  further  compensation  for 
the  damages  resulting  from  the  laying  of  another  track  in  the  street 
by  a  different  railroad  company. 

The  fact  that  the  authorities  of  the  city  have  granted  to  a  railway 
company  the  right  to  lay  its  track  in  a  public  street  does  not  pre- 
clude the  owners  of  land  adjoining  the  street  from  recovering  com- 
pensation for  damages  from  the  construction  of  the  railway  in  such 
street. 

Appeal  to  the  supreme  court  of  California  from  the^ 
district  court  for  the  third  judicial  district,  Santa  Clara 
county. 

This  was  a  proceeding  by  the  Southern  Pacific 
Railroad  Company  to  appropriate  for  its  track  lands 
used  as  a  public  street.  The  facts  of  the  case  are  stated 
in  the  opinion.  Judgment  was  rendered  Iq  the  district 
court  awarding  damages  to  the  owners  of  laud  adjoin- 
ing, severally ;  from  which  the  railroad  company 
appealed.  . 

Peckham  &  Payne^  for  the  appellants. 

8.  0.  Houghton^  for  the  respondents. 

Cbookett,  J. — ^This  is  an  appeal  by  the  Southern 
Pacific  Railroad  Company  from  a  judgment  awarding- 
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damages  to  each  of  the  respondents,  severally,  for 
lands  in  the  city  of  San  Jose,  taken  by  the  appellant 
for  the  nse  of  its  railroad.  The  respondent,  E.  P. 
Reed,  was  the  owner  of  a  considerable  tract,  containing 
about  thirty  acres,  within  the  corporate  limits  of  the 
city,  and  in  the  year  1862  laid  it  ont  into  lots  and 
blocks,  fronting  on  a  street  called  Dame-street,  which 
he  opened  and  laid  out  through  the  property  with  a 
view  to  enhance  its  value.  Subsequently,  the  Western 
Pacific  Railroad  Company  obtained  the  right  of  way 
for  its  road  through  said  street,  and  damages  to  the 
amount  of  three  thousand  dollars  were  awarded  to 
said  Reed  and  x)aid  to  him  by  said  company ;  and 
thereupon  the  track  of  their  road  was  laid  in  the 
center  of  said  street,  and  has  ever  since  continued  to 
be  used  for  the  conveyance  of  fireights  and  passengers. 
In  1868,  the  city  authorities,  by  ordinance,  granted  to 
the  Santa  Clara  and  Pajaro  Valley  Railroad  Company 
the  right  to  lay  their  track  through  said  street ;  but 
the  right  was  not  exercised,  and  the  company  assigned 
to  the  Southern  Pacific  Railroad  Company  whatever 
rights  it  acquired  in  this  respect  under  the  ordinance. 
The  street  is  eighty  feet  wide,  and  the  Southern  Pacific 
Railroad  Company  has  laid  its  track  on  one  side  of  the 
street,  as  near  to  the  track  of  the  Western  Pacific 
Company  as  could  conveniently  be  done  to  permit  of 
the  safe  passage  of  trains  over  the  two  roads.  But 
there  is  left  a  very  narrow  space  between  the  track  of 
the  Southern  Pacific  Railroad  Company  and  the  side- 
walk— too  narrow  to  allow  the  safe  transit  of  teams 
and  vehicles  when  trains  are  passing  over  that  part  of 
the  road.  In  the  present  action  the  commissioners 
awarded  to  Reed  damages  to  the  amount  of  two  thou- 
sand dollars,  which  award  was  confirmed  by  the  court  \. 
and  the  company  has  appealed.  The  award  is  resisted 
on  three  grounds,  to  wit :  Firsts  that  Reed  has  already 
been  paid  by  the  Western  Pacific  Railroad  Company 
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all  the  damages  which  he  has  sustained  or  to  which  he 
is  entitled  by  reason  of  the  use  of  the  street  for  rail- 
road purposes.  Second^  that,  as  assignee  of  the 
Santa  Clara  and  Pajaro  Valley  Railroad  Company, 
the  Southern  Pacific  Railroad  Company  is  authorized, 
by  ordinance  of  the  city,  to  lay  its  track  through  the 
street  without  the  payment  of  damages  to  any  one. 
Thirds  that  the  damages  awarded  are  excessive,  and 
not  justified  by  the  proofs.  But  neither  of  these 
grounds  is  tenable.  If  it  be  conceded  that  Reed  dedi- 
cated the  lands  included  in  the  street  to  public  use  as 
a  highway  for  ordinary  travel,  with  a  view  to  enhance 
the  value  of  his  conterminous  lands  (and  the  evidence 
shows  that  it  had  that  efi'ect),  it  by  no  means  results 
that  his  adjoining  lands  may  not  be  greatly  depreciated 
by  devoting  the  street  to  railroad  purposes — a  purpose 
not  contemplated  by  him  when  the  street  was  opened. 
Taking  this  view  of  his  rights,  the  court  awarded  to 
him  three  thousand  dollars  for  the  damages  which  he 
suffered  by  the  location  of  the  track  of  the  Western 
Pacific  Railroad  Company  through  the  street.  But 
this  gave  to  that  company  no  title  to  the  land,  nor  any  in- 
terest in  it,  except  a  mere  easement,  consisting  of  a  right 
of  way  over  the  street,  in  common  with  the  general 
public.  If  private  property  was  injured  by  the  use 
and  enjoyment  of  this  easement  by  the  company,  the 
owners  of  it  were  entitled  to  a  just  compensation.  Bat 
the  damages  paid  to  Reed  by  the  Western  Pacific  Rail- 
road Company  were  only  those  which  he  suffered  from 
the  location  of  the  road  of  that  company.  But  it  by  no 
means  follows  that  the  location  of  another  railroad  in 
the  same  street  may  not  inflict  additional,  and  perhaps 
much  greater  damage.  A  single  railroad  track  in  the 
center  of  a  wide  street  may  not  very  seriously  obstruct 
ordinary  travel;  but  another  railroad  track,  by  the 
side  of  the  first,  may  so  obstruct  the  street  as  almost  to 
exclude  it  from  use  by  teams  and  vehicles.    It  is  too 
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plain  for  discussion,  that  each  succeeding  railroad 
track  laid  through  a  public  street  tends  to  obstruct,  in 
an  additional  degree,  ordinary  travel  through  it ;  and 
if  the  whole  street  be  occupied  with  railroad  tracks  it 
would  be  comparatively  useless  as  a  highway  for  other 
purposes.  If,  therefore.  Reed  was  damaged  by  the 
use  of  the  street  by  the  Southern  Pacific  Railroad  Com- 
pany, he  was  entitled  to  a  just  compensation.  Nor 
can  the  company  escape  its  liability  for  the  damage  on 
the  ground  that,  as  assignee  of  the  Santa  Clara  and 
Pajaro  Valley  Railroad  Company,  it  was  authorized, 
by  the  ordinance,  to  lay  its  track  through  this  street. 
Without  the  consent  of  the  city  authorities  none  of  the 
streets  of  the  city  could  be  used  for  that  purpose ;  but 
this  consent,  when  obtained,  in  no  wise  touches  the 
question  of  damages  to  private  property  on  the  line  of 
the  street.  The  right  to  a  just  compensation  for  the 
injuries  inflicted  on  private  property  by  the  appropria- 
tion of  the  street  to  a  public  use,  not  contemplated 
when  it  was  opened  and  dedicated  as  a  highway  for 
ordinary  travel,  is  in  nowise  affected  by  the  question 
whether  the  city  authorities  did  or  did  not  consent  to 
fiuch  appropriation. 

The  two  propositions  have  no  just  or  necessary  rela- 
tion to  each  other ;  and  the  right  to  a  just  compensa- 
tion in  no  degree  depends  upon  or  is  affected  by  the 
fact  that  the  city  authorities  did  or  did  not  consent  to 
such  use  of  the  street.  Nor  can  we  disturb  the  award 
on  the  ground  that  the  damages  are  excessive,  and  not 
justified  by  the  evidence.  On  this  point  it  would  be 
sufficient  to  say  that  there  is  a  substantial  conflict  in 
the  evidence ;  but,  giving  proper  weight  to  the  judg- 
ment of  the  commissioners,  we  think  the  preponder- 
ance of  thei  evidence  is  in  favor  of  the  award. 

The  views  already  expressed  are  decisive  of  the  case 
of  the  respondent  Seale.  We  discover  no  error  in  the 
sward  of  damages  to  him.    In  respect  to  the  case  of 
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the  respondent  James  P.  Reed,  and  his  children,  the 
appeal  is  frivolous.  No  plausible  ground  whatsoever 
is  alleged  why  the  award  should  be  set  aside,  or  i» 
unjust. 

Judgment  affirmed  as  to  the  respondents  Seale  and 
E.  P.  Eeed ;  and  as  to  the  respondent  James  P.  Reed,, 
and  his  children,  it  is  affirmed  with  twenty  per  cent, 
damages. 


THE   WESTERN     PAGIPIC    RAILROAD    COM- 
PANY r>.  KERR. 

41  Oalifomia,  489. 

Supreme  Court  of  CaZifornia;  April  Term,  1871. 

Bminent  domain.  Publlo  lands.  Congress  has  power  to  grant  to  a. 
railroad  company  the  right  of  way  over  public  lands  of  the  United 
States  which  are  occupied  by  persons  having  the  right  to  pre- 
empt such  lands,  but  who  have  not  perfected  their  right  by  the 
requisite  proof  and  payment  for  the  land. 

The  right  of  way  granted  by  congress  to  the  Central  Pacific  Railroad 
Company  by  act  of  July  1,  1862,  became  perfect,  as  against  such 
pre-emptioners,  upon  the  filing  of  the  plat  of  the  location  of  the 
railroad  in  the  proper  land  office. 

Appeal  to  the  supreme  court  of  California  from  the 
district  court  of  the  sixth  judicial  district,  Sacramenta 
county. 

This  was  a  proceeding  by  the  appellant,  as  assignee 
of  the  right  of  way  of  the  Central  Pacific  Railroad  Com- 
pany, to  appropriate  certain  land  on  which  the  re- 
spondent was  living,  for  its  road.    Commissioners  were 
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appointed,  who  assessed  the  value  of  the  land  to  be 
taken,  and  the  money  was  paid  into  court.  Afterward, 
each  of  the  parties  filed  a  petition  for  leave  to  with- 
draw the  money.  The  court  ordered  the  money  to  be 
paid  to  Kerr,  and  the  railroad  company  appealed 
from  the  order. 

Robert  Hohinson  and  Levris  Ramage^  for  the  appel- 
lant. 

Henry  Starr ^  for  the  respondent 

Rhodes,  Ch.  J. — ^The  respondent,  Kerr,  settled  on 
the  land  in  controversy,  in  1854,  with  the  intention  of 
pre-empting  it,  and  has  ever  since  lived  npon  and  im- 
proved it  In  1856  he  filed  his  declaratory  statement, 
but  that  was  of  no  avail  to  him,  as  the  township  in 
which  the  land  is  situated  was  then  unsurveyed.  The 
township  was  afterward  surveyed,  and  the  township 
plat  was  filed  in  the  land  office  at  Sacramento,  on 
February  20,  1868.  Kerr  filed  a  declaratory  statement 
in  that  land  office  on  May  13,  1868,  and  in  due  time 
proved  up  his  pre-emption  claim,  paid  the  purchase 
money,  and  received  his  certificate  of  purchase.  The 
plat  and  location  of  the  railroad  was  filed  in  the  land 
office  on  January  30,  1865.  The  question  is,  whether 
the  respondent,  Kerr,  or  the  petitioner,  the  railroad 
company,  is  entitled  to  the  money  which,  in  the  pro- 
ceedings to  acquire  the  right  of  way  for  the  railroad, 
was  paid  into  court  on  account  of  the  right  of  way 
over  this  land. 

The  right  of  way  over  the  public  lands  of  the 
United  States  became  perfect  upon  the  tiling  of  the  plat 
of  the  location  of  the  railroad  in  the  proper  land  office. 
This  right  did  not  extend  to  a  parcel  of  land  in  or  to 
which  a  private  person  had  acquired  a  title  or  interest, 
which  he  could  maintain  as  against  the  United  States. 
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At  the  time  the  plat  of  the  location  of  the  road  was  filed, 
Kerr  had.  not  filed  his  declaratory  statement.  It  was 
held  by  this  court,  in  Hntton  m.  Frisbie,  37  Cal.  475, 
that  congress  has  the  power,  at  any  time  after  a  settler 
has  settled  upon  and  taken  steps  to  acquire  a  pre- 
emption right  to  a  tract  of  public  land,  but  has  not 
perfected  his  right  by  the  payment  of  the  price  of  the 
lands,  to  withdraw  the  lands  from  the  operation  of  the 
pre-emption  laws,  and  confer  a  right  of  entry  upon 
another.  The  same  doctrine  was  laid  down  by  the 
supreme  court  of  the  United  States  in  Whitney  t?. 
Frisbie,  9  Wall.  187.  It  follows  that  congress  has  the 
power,  under  similar  circumstances,  to  grant  to  another 
the  right  of  way  over  the  lands,  or  any  other  right 
which  is  of  less  magnitude  than  the  entire  title,  or  the 
right  to  acquire  the  title  by  purchase. 

But  it  is  contended  by  Kerr,  that  under  the  pro- 
visions of  the  third  and  fourth  sections  of  the  act  of 
congress  of  July  %  1864'  13  TJ.  S.  Stat  356,*  he  is 
entitled  to  damages  for  the  right  of  way  for  the  rail- 
road. The  fourth  section  throws  no  light  on  the  ques- 
tion. The  lands  therein  mentioned  are  the  alternate 
sections,  which,  with  certain  exceptions  and  reserva- 
tions, were  granted  to  the  respective  railroad  com- 
panies. The  third  section  provides  that  "in  case  the 
owner  or  claimant  of  such  lands  or  premises  and  such 
company  can  not  agree  as  to  the  damages  [for  the 
right  of  way  over  such  lands],  the  amount  shall  be 
determined  by  the  appraisal  of  three  disinterested  com- 
missioners," &c.  This  section  applies,  in  terms,  to 
lands  within  the  territories;  but  conceding  that  the 
provision  is  applicable  to  lands  within  the  states,  so 
far  as  the  matter  of  compensation  is  concerned,  the 
question  arises  whether  the  respondent  comes  within 
the  provision.  He  was  not  the  owner  of  the  land  at 
the  time  when  the  grant  of  the  right  of  way  took  efTecti 
nor  was  he  the  claimant,  within  the  meaning  of  the  act. 
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A  claimant  is  one  having  some  interest  in  the  land, 
which  is  recognized  by  the  laws  of  the  United  States. 
One  who  has  entered  npon  and  improved  a  parcel  of 
public  land,  without  having  taken  a  step  toward  the 
acquisition  of  the  title,  can  not  be  regarded  as  the 
claimant  of  the  land.  His  position  in  this  respect  is  not 
strengthened  by  the  fact  that,  after  the  filing  of  the  plat 
of  the  location  of  the  railroad,  he  became  the  purchaser 
of  the  land,  because  if  he  was  not  at  that  time  the 
claimant  of  the  land,  the  grant  of  the  right  of  way  over 
that  land  then  took  effect,  and  his  purchase  was  sub- 
ject to  the  right  of  way  for  the  railroad. 

Spragtje,  J ,  did  not  express  an  opinion. 

Judgment  reversed,  and  cause  remanded. 


THE    SELMA,    ROME,  &   DALTON    RAILROAD 

COMPANY  V.  CAMP. 

45  Georgia,  180. 

Supreme  Court  of  Georgia;  January  TeriUj  1871. 

Compeiuiation  for  property  damaged  by  coiutruction  of  railway.  In 
the  assessment  of  damages  to  property  from  the  construction  and 
use  of  a  railway,  the  measure  of  damages  is  the  actual  injury  re- 
sulting directly  from  the  invasion  of  the  property.  Loss  of  custom 
of  a  mill  after  the  building  of  the  railroad  should  not  be  included. 

Where  proceedings  for  the  assessment  of  damages  for  taking  land  of  a 
private  owner  for  the  construction  of  a  railway  are  ori^nated  by 
the  railway  company  against  one  as  the  owner  of  the  land,  he,  being 
thus  recognized  by  the  company,  will  not  be  required  to  prove  his 
title  to  the  land  at  the  trial. 
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Appeal  to  the  supreme  court  of  Georgia  from  the 
superior  court  of  Floyd  county. 

This  was  a  proceeding  for  assessment  of  damages  to 
the  defendant' s  land,  caused  by  the  construction  of  the 
plaintiff's  railway.  The  facts  are  stated  in  the  opinion; 
A  verdict  was  rendered  for  the  defendant,  and  a  motion 
by  the  plaintiff  for  a  new  trial  was  overruled,  and  ex- 
ception taken  ;  and  the  plaintiff  appealed. 

PriiUup  &  Fouche^  for  the  plaintiff  in  error. 

Wright  &  Featherston^  for  the  defendant  in  error. 

Warner,  Ch.  J. — ^1.  This  case  came  before  the 
court  below  on  an  appeal  from  the  assessment  of  dam- 
ages, under  proceedings  instituted  by  the  Selma,  Rome, 
&  Dalton  Railroad  Company,  under  the  provisions  of 
the  charter  of  the  company,  to  ascertain  the  damage 
done  to  H.  M.  Camp,  of  the  county  of  Floyd,  by  the 
location  of  the  railroad  on  his  land.  On  the  trial,  the 
jury  found  a  verdict  for  five  hundred  dollars.  A 
motion  was  made  for  a  new  trial,  on  the  part  of  the 
railroad  company,  which  was  overruled,  and  the  com- 
pany excepted.  The  evidence  is,  that  five  acres  of  land 
was  taken  by  the  company,  worth  one  hundred  and 
twenty-five  dollars ;  the  other  damage  done  to  his 
property  is  proved  to  have  been  two  hundred  and  fifty 
dollars,  making  the  entire  actual  damage  sustained 
three  hundred  and  seventy-five  dollars.  It  is  true  that 
the  plaintiff  states  that  his  mill,  which  is  located  on 
another  tract,  about  two  hundred  yards  from  the  rail- 
road, was  injured  six  hundred  dollars,  but  in  what 
manner  the  location  of  the  road  injured  it  is  not 
stated,  except  the  loss  of  custom,  and  that  it  cost  him 
one  thousand  one  hundred  dollars,  and  he  has  sold  it 
for  four  hundred  dollars.     Nt^lms,  the  miller,  testifies, 
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that  the  custom  to  the  mill  decreased  about  one-half 
after  the  railroad  was  built,  and  that  Camp  soli  the 
mill  before  the  road  was  finished,  but  after  the  grading 
and  change  of  the  mill-road.  The  damage  done  to  the 
mill,  for  which  the  plaintiff  is  entitled  to  compensation, 
is  the  actual  damage  done  to  his  property  by  the  loca- 
tion and  use  of  the  road,  resulting  directly  from  an  in- 
vasion of  his  property  by  the  railroad  company. 

3.  If  the  plaintiff  had  instituted  a  suit  against  the 
<;ompany  for  an  invasion  of  his  freehold  estate,  then 
he  might  have  been  required  to  prove  a  title  to  his 
land,  but  as  the  railroad  company  originated  the  pro- 
<;eeding8  against  him,  as  the  owner  of  the  land,  to  assess 
the  damages  for  the  right  of  way,  under  their  charter, 
and  he  being  in  possession  of  the  land,  and  recognized 
by  the  company  as  the  owner  thereof,  it  was  not  in- 
cambent  on  him  to  prove  his  title  to  the  land  at  the 
trial.  In  the  view  which  we  take  of  this  case,  our 
judgment  is,  that  the  judgment  of  the  conrt  below 
fihould  be  reversed,  unless  the  plaintiff  shall  consent  to 
write  off  from  the  verdict  the  sum  of  one  hundred  and 
twenty-five  dollars,  so  as  to  leave  the  sum  of  three 
hundred  and  seventy-five  dollars  as  the  amount  of  the 
verdict,  and  in  the  event  he  shall  consent  to  do  so,  that 
the  judgment  be  aflirmed  for  that  amount. 

Let  the  judgment  be  entered  accordingly. 
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THE   PITTSBURG,  VIRGINIA,   &  CHARLESTON 
RAILWAY  COMPANY  v.  ROSE. 

Supreme  Court  of  Pennsylvania ;   November  Termy 

1873. 

OompeiiBation  for  damages  resalting  from  constmction  of  railway.  In* 
the  assessment  of  damages  to  real  property  caused  by  the  construc- 
tion of  a  railway,  the  decrease  in  the  rental  value  of  the  property, 
or  the  impossibility  of  procuring  constant  tenants,  arising  from  the 
inconveniences  to  which  such  tenants  are  subjected  by  reason  of 
the  construction  of  the  railroad,  may  properly  be  considered. 

In  applying  the  rule  that  in  such  cases  the  measure  of  damages  is  th& 
difference  between  the  market  value  of  the  property  before  and 
after  the  construction  of  the  railroad,  the  true  test  of  the  value  of 
property  is  the  opinion  of  witnesses  in  view  of  the  location,  pro^ 
ductiveness,  and  the  general  selling  price  in  the  neighborhood. 

In  estimating  the  height  of  an  embankment,  the  ties,  with  the  ballast- 
ing and  filling  in  between  them,  should  be  included  as  part  of  the- 
embankment. 

Improvements  proposed  to  be  made  by  the  railway  company,  not  con- 
nected with  the  completion  of  the  road,  are  not  to  be  considered  in. 
determining  the  compensation. 

The  fact  that  the  owner  of  the  property  had  built  his  house  partly 
upon  the  public  street  does  not  preclude  his  recovering  compensa- 
tion for  the  part  built  on  his  own  land. 

Error  from  the  supreme  court  of  Pennsylvania  to 
the  court  of  common  pleas  of  Allegheny  county. 

This  was  a  proceeding  for  the  assessment  of  damages 
to  the  petitioner's  property,  resulting  from  the  con- 
struction of  a  railway  upon  the  public  street  adjoining. 
Viewers  were  appointed,  under  the  general  railroad 
law  of  Pennsj^lvania.  and  from  their  report  an  appeal 
was  taken  to  the  common  pleas.  To  review  the  judg- 
ment of  that  court,  rendered  upon  trial  before  a  jury» 
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the  railroad  company  prosecuted  a  writ  of  error  from 
the  supreme  court,  assigning  certain  errors  in  the 
charge  to  the  jury,  which  appear  from  the  opinion. 

Shabswood,  J. — In  the  court  below  this  was  an  ap- 
peal from  a  report  of  viewers  appointed  upon  the  peti- 
tion of  August  Bose,  to  assess  the  damages  to  his  prop- 
erty arising  from  the  construction  of  their  railroad  by 
the  plaintiflfs  in  error.  The  road  did  not  take  any  part 
of  the  i)etitioner' s  land,  but  was  constructed  along  a 
public  road  or  street  in  the  (then)  borough  of  Birming- 
ham. The  provision  of  the  tenth  section  of  the  general 
railroad  law,  act  of  February  19,  1849,  Pamph.  L.  83, 
which  relates  to  this  controversy,  is,  "  that  whenever 
any  company  shaU  locate  its  road  in  and  upon  any 
street  or  alley  in  any  city  or  borough,  ample  compen- 
sation shall  be  made  to  the  owners  of  lots  fronting 
upon  such  street  or  alley,  for  any  damages  they  may 
sustain  by  reason  of  any  excavation  or  embankment 
made  in  the  construction  of  such  road,  to  be  ascertained 
as  other  damages  are  authorized  to  be  ascertained  by 
this  act."  That  such  an  embankment  was  made 
directly  in  front  of  the  XH^titioner's  property,  is  not  a 
fact  in  dispute,  and  the  jury  were  confined  by  the 
learned  judge  below  to  the  damages  sustained  in  con- 
sequence of  such  embankment — a  ruling  which  could 
not  be  a  subject  of  complaint  upon  this  writ  of  error. 
We  will  proceed  to  consider  the  several  errors  which 
have  been  assigned. 

The  first  assignment  is  to  the  admission  of  the 
learned  judge  of  evidence  to  show,  that  since  the  con 
struction  of  the  road  there  had  been  difficulty  in  rent- 
ing  the  plaintiff's  property,  and  that  for  a  portion  of 
the  time  it  had  remained  uninhabited,  it  being  im- 
possible to  procure  tenants  for  the  same.  The  objection 
raised  to  this  offer  was  that  it  tended  to  the  allowance 
of  consequential  damages,  and  because  the  only  true 
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measure  of  damages  in  law  is  the  difference  between 
the  market  value  of  the  property  before  and  after  the 
location  of  the  railroad,  and  this  without  reference  to 
the  purposes  to  which  the  property  was  applied  before 
the  building  of  the  railroad,  or  the  intention  of  its 
owners  as  to  its  future  enjoyment.  A  further  objection 
was  made,  because  the  plaintiff  was  not  in  law  entitled 
to  damages  resulting  from  any  excavations  or  embank- 
ments which  did  not  change  the  established  grade  of 
the  street,  and  no  offer  was  made  to  show  that  the 
street  in  question  had  any  established  grade.  These 
objections  were  overruled  by  the  learned  judge,  and 
the  testimony  admitted.  In  this  we  think  there  was  no 
error.  Admitting  the  rule  for  the  measure  of  damages, 
as  stated,  to  be  the  correct  one,  there  are  many  different 
ways  by  which  the  market  value  of  property  may 
be  ascertained.  It  may  be  by  the  opinion  of  witnesses 
derived  from  actual  sales  in  the  neighborhood,  but  this 
certainly  is  not  the  only  way.  There  may  be  a  few  or 
no  such  actual  sales  before  and  after  the  alleged  injury 
upon  which  to  found  such  opinion.  Surely  the  de- 
crease in  the  rental  of  the  property,  or  the  impossibility 
of  procuring  constant  tenants,  arising  from  the  incou* 
veniences  to  which  such  tenants  are  subjected  from  the 
injury  complained  of,  is  an  element  in  determining  the 
difference  in  the  value,  very  proper  to  be  submitted  to 
the  consideration  of  the  jury.  How  far  it  had  resulted 
from  the  embankment,  and  how  far  from  other  incon- 
veniences caused  by  the  construction  of  the  road,  ex- 
cluded from  the  consideration  of  the  jury  in  this  case, 
was  to  be  determined  by  them  under  the  instruction  of 
the  court.  The  same  objection  would  lie  to  direct  evi- 
dence of  the  difference  in  market  value.  It  was  clearly 
not  necessary  for  the  plaintiff  to  show  an  established 
grade.  It  would  follow  that  if  a  plaintiff  had  built  his 
house  upon  a  street  which  the  borough  had  neglected 
or  refused  to  grade,  that  he  could  recover  no  damages. 
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It  was  for  the  defendants  to  show  that  there  was  an 
established  grade,  to  which  their  road  conformed,  if  the 
&ct  was  so. 

The  second  assignment  of  error  is  to  the  refusal  of 
the  learned  judge  to  affirm  the  third  point  submitted 
by  the  defendants  below.  There  was  no  error  in  this 
refusal.  It  asked  the  judge  to  charge,  that  in  arriving  at 
the  value  of  plaintiff's  property  the  jury  are  to  inquire 
simply  what  the  property  would  sell  for  at  a  fair  open 
sale  in  the  market,  without  reference  to  its  being  used 
for  any  particular  purposes,  and  that  the  best  evidence 
of  market  value  is  the  price  actually  paid  for  land  in 
that  neighborhood,  making  due  allowance  for  difference 
in  position  and  improvement.  Passing  by  the  question 
whether  the  use  to  which  a  property  has  been  applied, 
when  that  use  is  prevented  or  injured  by  the  embank- 
ment, might  not  properly  be  considered,  it  is  clear  that 
the  judge  could  not  be  required  to  instruct  the  jury 
that  a  sale  of  land  in  the  neighborhood  is  the  best  evi- 
dence of  market  value.  The  selling  price  of  land  in  the 
neighborhood  is  undoubtedly  a  test  of  the  value.  Searle 
T).  Lackawana  &  Bioomsburgh  Eailroad  Company,  9 
Gaseify  57 ;  East  Pennsylvania  Railroad  Company  %, 
Hiester,  4  Wright^  53.  But  that  is  very  different  from 
the  price  paid  for  any  particular  property  or  properties. 
The  true  test  is  the  opinion  of  witnesses  in  view  of 
location,  productiveness,  and  the  general  selling  price 
in  the  vicinity.  Market  value  depends  upon  the  judg- 
ment of  the  community,  and  a  consideration  of  par- 
ticular sales  would  lead  to  collateral  issues  as  numerous 
as  the  sales. 

The  third  and  fourth  assignments  may  be  disposed 
of  together.  When  the  plan  of  the  borough  of  Bir- 
mingham was  first  offered,  it  was  rejected  by  the  learned 
judge,  but  this  error,  if  it  was  one,  was  corrected,  and 
the  plan  subsequently  admitted.  It  is  complained  that 
the  admission  was  restricted  to  the  purpose  of  showing 
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where  the  south  line  of  Manor-street  is  and  was  when 
the  plan  was  made.  It  is  not  easy  to  perceive  for  what 
other  purpose  it  was  competent.  Whether  the  plain- 
tiflF's  property  was  on  or  over  the  line,  the  plan  wa* 
incompetent  to  show.  That  must  be  made  out  by  other 
testimony.  There  was  nothing  in  this  ruling  to  prevent 
the  defendants  from  offering  such  other  testimony. 

The  fifth  assignment  is  that  the  court  affirmed  the 
fourth  point  of  the  plaintiff  below— that  the  j  ury  might 
take  into  consideration  the  ties  used  by  the  defendants 
in  the  construction  of  their  railway  in  front  of  the  plain- 
tiff's property,  and  the  ballasting  or  filling  in  between 
the  same.  There  was  clearly  no  error  in  affirming  this 
point.  The  ties  and  filling  in  were  surely  a  part  of  the 
embankment,  the  height  of  which  was  just  that  much 
increased  by  them. 

Nor  was  there  any  error  in  affirming  the  plaintiff's 
sixth  point,  as  complained  of  in  the  sixth  assignment. 
What  the  railway  company  might  propose  thereafter 
to  do  in  the  way  of  improvements,  unconnected  with 
the  finishing  of  their  railway,  was  clearly  not  a  matter 
to  be  considered  in  determining  the  damages.  The  em- 
bankment was  made  and  the  railway  finished.  The 
company  might  or  might  not,  according  to  their  pleas- 
ure,  carry  out  their  proposed  improvements,  and  if  the 
damages  were  reduced  on  account  of  them,  and  the 
company  should  afterwards  fail  to  carry  them  out,  it  is 
manifest  that  the  plaintiff  would  be  remediless. 

As  to  the  seventh  assignment,  it  can  not  be  con- 
tended, and  has  not  been  here,  that  the  plaintiffs  in 
error  were  entitled  to  an  affirmance  of  their  fifth  point 
as  it  was  presented.  Had  the  learned  judge  simply 
refused  to  affirm  ic,  no  question  could  have  been  made 
about  it.  The  plaintiff,  by  having  built  his  house  over 
the  line  of  the  street,  did  not  thereby  forfeit  all  claim  to 
recover  damages.  All  that  could  be  claimed,  was,  that 
he  was  precluded  from  dajnages  to  so  much  of  his 
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building  as  had  encroached  upon  the  public  highway. 
''The  true  rule,"  said  the  court,  "is  to  estimate  the 
damages  to  the  proi)erty,  houses  and  lots,  taking  and 
considering  the  houses  to  be  on  the  proper  line  of  the 
street.''  It  is  impossible  that  any  reasonable  jury 
could  have  construed  this  to  be  an  instruction  that  in 
point  of  fact  the  houses  were  on  the  proper  line.  The 
main  part  of  the  evidence  admitted  and  heard  was  as 
to  the  question  of  fact,  what  was  the  proper  line  of  the 
street,  and  whether  the  houses  were  over  it.  The  in- 
struction, therefore,  evidently  was,  if  you  believe  that 
the  houses  did  encroach  upon  the  street,  do  not,  as  the 
defendants'  point  has  stated,  allow  the  plaintiff  no 
damages  at  all,  but  only  such  as  he  would  suffer  if  his 
houses  were  on  the  proper  line. 

The  eighth  assignment  of  error  is  in  refusing  to 
affirm  the  sixth  point  of  the  defendant  below,  that  the 
map  of  Bemington  was  conclusive  of  the  line,  and  if 
the  jury  believed  that  the  plaintiff's  houses  encroached 
on  Manor-street,  as  defined  by  said  map,  the  plaintiff 
could  not  recover  any  damages  for  injuries  resulting  to 
houses  built  on  the  street.  Without  inquiring  whether 
the  map  in  question  was  such  an  official  plan  as  was 
sufficient  to  fix  conclusively  the  line  of  the  street  as 
between  the  plaintiff  and  defendants,  it  is  manifest 
that  the  point  was  too  broad,  as  it  did  not  distinguish 
between  so  much  of  the  houses  as  encroached  on  the 
street,  and  so  much  as  were  within  its  line.  A  house 
is  built  on  a  street  when  it  is  built  on  the  line  of  it,  in 
common  as  well  as  legal  language.  There  was  no 
error,  therefore,  in  this  refusal. 


Judgment  affirmed. 


' 
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THE  CALIPORJS'IA  PACIFIC  RAILROAD  COM- 

PANT  t).  PKISBIE. 

41  Oali/omia^  Z5Q. 

Supreme  Court  of  California ;  April  Term,  1871. 

Oompenaation  for  damages  from  oonatmction  of  railway.  Where,  a 
statute  authorizing  the  taking  of  land  for  the  construction  of  & 
railway,  requires  the  commissioners  appointed  to  assess  damages  and 
benefits,  to  award  as  compensation  the  excess  of  the  value  of  the 
land  taken  and  the  damages  to  that  not  taken  over  the  benefits  to 
the  land  not  taken,  including  in  the  damages  to  land  not  taken  the 
cost  of  necessary  fencing,  it  is  not  a  substantial  error  to  assess  the 
cost  of  fencing  separately  from  the  damages  to  the  land  not  taken. 
Nor  is  it  a  substantial  error  to  state  the  amount  of  the  excess  of 
damages  to  land  not  taken  over  the  benefits  thereto,  without 
stating  separately  the  amount  of  such  damages  and  benefits. 

Appeal  to  the  enpreme  court  of  California  from  the 
district  court  of  the  seventh  judicial  district,  Solano 
county. 

This  was  a  proceeding  by  the  plaintiff  to  condemn 
the  land  of  the  defendant,  Frisbie,  and  some  fifty 
others,  for  the  track  of  a  railroad. 

The  opinion  states  the  facts  and  questions  arising 
in  the  case. 

On  the  filing  of  the  report  of  the  commissioners,  the 
plaintiif's  attorney  excepted  to  the  same,  and  filed  a 
bill  of  exceptions,  which  was  settled  by  the  court* 
The  court  confirmed  the  report,  and  entered  judgment. 
The  plaintiff  appealed,  without  moving  for  a  new  trial. 

Wm.  S.  WellSy  for  the  appellant. 

L.  C  Hay  By  and  Pendegast  &  Stoney^  for  the  re- 
Bpondents. 
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Crockett,  J. — We  deem  it  unnecessary  to  decide 
whether  the  exceptions  of  the  appellant  to  the  report 
of  the  commissioners  were  made  in  such  form  that  we 
could  consider  them  on  this  appeal.  But  we  think  the 
exceptions  to  the  report  are  purely  technical,  and  that 
the  appeal  is  devoid  of  merit.  It  is  not  alleged  that 
any  injustice  has  been  done  to  the  appellant,  but  only 
that  the  commissioners  have  not  strictly  pursued  the 
statute  in  the  mode  of  stating  the  result  at  which  they 
arrived.  It  is  objected,  in  respect  to  several  of  the 
respondents,  that  the  commissioners  ascertained  and  as- 
sessed :  Firsts  the  value  of  the  land  taken ;  Second^ 
the  cost  of  the  fencing  which  would  be  necessary ; 
Thirdj  that  the  benefits  to  the  land  not  taken  were 
equal  to  the  damages  to  the  land  not  taken ;  and,  in 
one  case,  that  the  damages  exceeded  the  benefits  two 
hundred  dollars  ;  whereas,  the  appellant  contends  that 
the  cost  of  fencing  ought  to  have  been  included  in  the 
estimate  of  damage  to  the  land  not  taken.  The  court 
understood  the  report  to  mean,  in  the  cases  first  re- 
ferred to,  that  the  damage,  exclusive  of  fencing,  was 
equal  to  the  benefits  to  the  land  not  taken  ;  and  in  the 
last  case  that  the  damage  exceeded  the  benefits  by  two 
hnndred  dollars.  In  accordance  with  this  view  of  the 
report,  the  court  entered  judgment  in  the  first  class  of 
cases  for  the  value  of  the  land  taken  and  the  cost  of  the 
fencing  ;  and  in  the  other  case,  in  addition  thereto,  for 
two  hundred  dollars,  being  the  excess  of  damage  over 
benefits  to  the  land  not  taken.  We  think  the  court 
correctly  construed  the  report,  and  entered  the  proper 
judgment.  The  statute,  it  is  true,  requires  the  com- 
missioners, in  assessing  the  damage  to  the  land  not 
taken,  to  include  therein,  as  part  of  the  damage,  the 
cost  of  necessary  fencing,  and  to  deduct  from  the  ag- 
gregate amount  of  damage  the  benefits  to  the  land  not 
taken,  if  the  former  shall  exceed  the  latter.  But  there 
is  no  substantial  error  in  stating  the  cost  of  fencing 
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separately  from  the  other  damage,  as  was  done  in  this 
case.  The  result,  practically,  is  precisely  the  same  as 
if  the  cost  of  fencing  had  been  included  as  part  of  the 
damage,  and  the  benefits  had  been  deducted  therefrom. 
In  the  case  of  two  of  the  respondents,  the  commission- 
ers reported,  firsts  the  value  of  the  land  taken  ;  and, 
second^  that  the  damage  to  the  remainder  of  the  tract 
exceeded  the  benefits  by  a  specified  sum;  and  it  is 
claimed  that  they  erred  in  not  stating  separately  the 
gross  amount  of  damages  and  benefits,  and  then  sub- 
tracting the  one  from  the  other.  But  the  statute  ap- 
parently contemplates  that  the  report  need  state  only 
the  results  at  which  the  commissioners  arrived,  and 
not  the  details  by  which  the  result  was  reached.  It 
requires  them  to  ascertain  and  assess,  firsts  the  value 
of  the  land  taken ;  secondy  the  damages  to  the  land 
not  taken,  including  the  cost  of  fencing ;  thirdj  the 
benefits  to  the  land  not  taken  ;  Stat.  1867-8,  706 ;  and 
provides  that  if  the  benefits  are  equal  to  the  damages 
no  damages  shall  be  awarded;  but  if  less  than  the 
damages,  then  damages  shall  be  awarded  only  for  the 
excess.  The  commissioners  in  this  case  must  of  neces- 
sity have  assessed  the  damages  and  benefits  separately ; 
otherwise  they  could  not  have  ascertained  that  the 
former  exceeded  the  latter  by  a  specified  sum. 

The  statute  requires  them  to  append  to  their  report 
all  the  evidence,  together  with  their  rulings  and  the 
exceptions  thereto,  in  order  that  the  court  may  be  en- 
abled to  review  their  proceedings,  and  to  determine 
whether  their  conclusions  were  justified  by  the  facts. 

In  respect  to  damages  and  benefits,  the  only  ques- 
tion of  interest  to  the  railroad  company  and  to  the 
land  owner  is,  whether  the  benefits  are  equal  to  the 
damages  ;  and,  if  not,  by  how  much  do  the  latter  ex- 
ceed the  former.  The  commissioners  have  answered 
this  by  stating  the  exact  amount  of  the  excess,  which 
is  a  substantial  compliance  with  the  statute.    If  they 
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erred  in  the  amount^  the  courts  with  all  the  evidence 
before  it,  had  the  means  of  detecting  the  error. 

Thmfle,  J.,  being  disqualified,  did  not  participate 
in  the  decision. 

Bhodes,  J.,  did  not  express  an  opinion. 
Judgment  aflSrmed,  with  twenty  per  cent,  damages. 


MoFADDEN  v.  JOHNSON. 

Bwpreme  Court  of  Pennsylvania;  January  Termy 

1873. 

Compensatloii  for  damages  resulting  from  construction  of  railway. 
The  right  to  compensation  for  damages  caused  by  constructing  a 
railway  oyer  land  of  a  private  owner  is  personal,  and  does  not  pass 
by  a  conyeyance  of  the  land. 

Error  from '  the  supreme  court  of  Pennsylvania  to 
the  court  of  common  pleas  of  Allegheny  county. 

This  was  an  action  to  recover  a  balance  of  purchase 
money  of  land,  and  for  money  received  by  the  defend- 
ant as  compensation  for  damages  to  the  land,  caused  by 
a  railway  company  entering  upon  and  making  excava- 
tions and  embankments  for  the  railway,  before  the  sale 
of  the  land  by  the  plaintiff  to  the  .defendant.  Upon 
trial  before  a  jury,  judgment  was  rendered  for  the 
plaintiff  for  the  balance  of  purchase  money  only  ;  and 
thereupon  the  plaintiff  brought  a  writ  of  error. 
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Agnew,  J.— The  court  below  charged  the  jury  that 
on  all  the  evidence  the  plaintiff  was  not  entitled  Xx> 
recover,  except  for  the  admitted  balance  of  purchase 
money  unpaid  by  the  defendant.  This  was  an  error, 
the  plaintiff  having  shown  that  she  was  the  owner  of 
the  farm  when  the  railroad  company  entered  upon  it, 
and  made  the  cutting  and  filling  for  the  railroad  track,, 
for  which  she  claimed  damages  ;  and  that  this  injury 
was  done  by  the  Pittsburg  &  Erie  Railroad  Company, 
before  the  road  passed  into  the  hands  of  the  Atlantio 
&  Great  Western  Eailroad  Company.  The  facts  are 
clearly  proved  by  a  number  of  witnesses  ;  among  them 
was  Mr.  Mumford,  a  land  surveyor,  and  a  director  of 
the  Atlantic  &  Great  Western  Company,  who,  as  a 
member  of  a  committee  to  settle  for  damages  and  the* 
right  of  way,  had  examined  the  ground.  He  testifies 
distinctly  to  the  profile  of  the  road  through  the  cut  and 
fill,  the  former  thirty  feet  deep,  and  the  latter  twenty- 
five  feet  high,  at  their  lowest  and  highest  points  re- 
spectively. This  profile  he  testified  showed  the  condi- 
tion of  the  farm  after  the  grading  was  done,  and  that  it 
was  the  condition  in  which  the  Atlantic  &  Great 
Western  Company  took  the  road.  The  proof  is  equally 
clear,  that  Johnson,  the  defendant,  settled  with  the 
company  and  received  the  damages,  and  this  settlement 
comprised  all  that  had  been  done  upon  this  farm.  The 
cause  seems  to  have  been  tried  and  decided  upon  the 
principle,  that  unless  Mrs.  McFadden  reserved  her 
right  to  the  damages,  they  passed  by  her  sale  of  the 
farm  to  John  Scott,  who  testifies  that  she  did  not 
reserve  her  right  at  the  time  of  her  sale  to  him,  and 
that  he  also  did  not  reserve  the  right  at  the  time  of  hi^ 
sale  to  Johnson.  This  was  a  manifest  error;  the 
reverse  being  true,  that  the  damages  did  not  pass  either 
by  the  article  or  the  deed,  unless  expressly  conveyed. 
Th.e  damages  for  the  injury  done  to  the  land  while 
Mrs.  McFadden  was  the  owner,  were  clearly  a  personal 
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claim,  which  did  not  run  with  the  land.  If  the  com- 
pany entered  unlawfully,  the  entry  and  work  done 
upon  the  land  was  a  trespass,  and  the  right  to  recover 
djamages  could  be  enforced  by  a  common  law  action. 
If  the  entry  were  lawful,  the  company  acquired  a 
right,  for  which  the  damages  (so  called)  are  a  compen- 
sation, enforceable  in  the  statutory  mode  given  to  assess 
it.  McClinton  v.  R.  R.  Co.,  16  P.  F.  &nith,  409.  In 
either  case,  qua  amque  via  data^  therefore,  the  right  is 
personal,  belonging  to  the  owner  of  the  land  when  the 
entry  and  injury  took  place,  and  could  pass  only  by 
her  assignment  In  Schuylkill  Navigation  Co.  v. 
DeCket,  2  Wall.  343,  the  very  point  is  decided,  that 
the  damages  do  not  pass  by  the  deed.  Chief  Justice 
61BSOK  saying :  **  To  the  parties  proposod  to  }ye  made 
defendants,  it  is  a  decisive  objection  that  they  have  not 
title  to  the  damages,  which  being  in  compensation  of 
an  injury  in  the  nature  of  a  trespass,  could  not  pass  by 
a  conveyance  of  the  land.''  The  same  principle  will 
be  found  to  be  asserted  and  sustained  in  the  following 
cases :  Hart  v.  Hucker,  6  Serg.  &li.l\  Commonwealth 
V.  Stephens,  3  Pa.  509  ;  Eeese  v.  Adams,  16  Serg.  <&  M. 
40.  Instead,  therefore,  of  holding  Mrs.  McFadden  to 
proof  of  a  reservation  of  her  claim  to  the  damages,  the 
defendant,  Johnson,  was  bound  to  show  that  she  had 
parted  with  her  rights,  which  had  become  vested  in 
him.  Neither  the  articles  with  Scott,  nor  the  deed  to 
Johnson  is  exhibited  ;  but  it  is  to  be  presumed,  if  either 
contained  a  transfer,  it  would  have  been  noticed. 

Judgment  reversed  and  a  venire  facias  de  novo 
awarded. 
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POWEBS  V.  HURMERT. 

51  Miuouriy  186. 

Supreme  Court  of  Missouri  ;  October  Term^  1872. 

Compensation  for  land  taken  for  railway  purposes. — ^Trespass.  Where 
proceediDgs  have  been  taken  by  a  railway  company  to  acqaire 
lands  of  a  private  individual  for  the  purposes  of  its  road,  and  the 
damages  have  been  assessed  and  the  commissioners'  report  filed,  but 
before  the  payment  of  the  compensation  to  the  owner,  an  agent  of 
the  company  enters  upon  and  occupies  the  land  without  the  con- 
sent of  the  owner,  such  act  is  a  trespass,  and  the  right  of  action  of 
the  land  owner  therefor  is  not  waived  by  his  subsequent  acceptance 
of  the  amount  awarded  as  compensation  for  the  taking  of  the  land. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Adair  county. 

This  vras  an  action  of  trespass  brought  before  a 
justice  of  the  peace,  and  taken  by  appeal  to  the  circuit 
court  of  Adair  county,  where  it  was  submitted  and 
tried  on  the  following  agreed  case  : 

**The  parties  agree  to  the  following  state  of  facts, 
viz.:  that  Eichard  L.  Powers  was  the  owner  and 
possessor  of  the  fence  in  controversy  surrounding  the 
land  described  in  plaintiff's  complaint  on  the  —  day  of 
— ,  and  that  afterwards  on  the  —  day  of  — ,  the  Quincy, 
Missouri,  &  Pacific  Railroad  Company  filed  their  peti- 
tion in  the  Adair  county  circuit  court  against  the 
plaintiff  herein  and  others,  asking  the  condemnation  ot 
a  strip  of  said  land  one  hundred  feet  wide,  and  that 
commissioners  be  appointed  to  condemn  and  assess  the 
damages  occasioned  to  plaintiff  by  such  condemnation. 
And  that  plaintiff  appeared  to  said  petition,  and  that 
the  court  appointed  commissioners  for  said  purpose. 
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and  that  said  commissioners  on  the  —  day  of  — ,  went  on 
to  the  land  and  viewed  the  same,  and  that  said  com- 
missioners filed  their  report  in  the  office  of  the  circuit 
clerk  of  Adair  county,  Mo.,  on  the  —  day  of — ,  and  that 
said  report  of  said  commissioners  assessed  plaintiflf's 
damages  at  the  sum  of  two  hundred  dollars,  and  that 
defendant  herein  is  a  contractor  for  grading  under  said 
railroad  company,  and  that  after  said  report  was  filled, 
and  before  the  payment  of  the  damages  assessed,  the 
defendant  herein  voluntarily  threw  down  and  opened 
and  left  down  and  open,  as  is  charged  in  plaintiff's 
complaint,  the  fence  of  plaintiff  on  said  one  hundred 
feet  condemned  by  said  commissioners,  in  grading  the 
road  of  said  company,  to  the  plaintiff's  damage  of  the 
sum  often  dollars,  and  that  afterwards,  on  January  20, 
1872,  the  said  company  deposited  said  two  hundred 
dollars  with  the  clerk  of  the  circuit  court  of  Adair 
county,  Mo.,  and  that  afterwards  on  the  —  day  oX 
January,  1872,  the  plaintiff  herein  received  said  sum  of 
money  and  gave  receipt  therefor." 

The  circuit  court  on  this  statement  gave  judgment 
for  the  plaintiff  ;  and  the  defendant  appealed. 

Adahs,  J.  [After  stating  the  facts]. — The  only  ques- 
tion presented  is  whether  the  agreed  case  warrants  the 
judgment.  It  is  contended  that  the  reception  of  the 
money  allowed  by  the  commissioners  on  the  condemna- 
tion of  the  property  was  a  waiver  of  the  alleged  tres- 
pass. It  is  agreed  that  the  trespass  was  committed  and 
the  liability  incurred  before  the  condemnation  was 
perfected  by  the  payment  of  the  money.  It  may  be 
remarked  that  the  taking  of  private  property  for  public 
use  is  in  the  nature  of  a  forced  sale.  The  owner  is 
compelled  to  part  with  his  property  at  the  price 
assessed.  The  whole  proceeding  is  in  invitum  and  he 
is  forced  to  take  the  assessed  price,  nolens  volens.  So 
in  accepting  the  price  which  is  forced  on  him  he  agrees 
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to  nothing,  and  waives  no  previous  right  that  may  have 
accrued  to  him,  nor  does  the  condemnation  relate  back 
80  as  to  justify  a  previous  trespass.  Belation  is  some- 
times allowed  to  prevent  injustice  ;  as  when  an  attach- 
ment has  been  issued  and  levied  without  sufficient  affi- 
davit, and  an  amended  affidavit  is  afterwards  made,  it 
will  relate  back,  so  as  to  uphold  the  attachment  and 
justify  the  previous  levy.  But,  in  that  case  the  right 
to  the  attachment  and  its  levy  existed  at  the  time  and 
only  lacked  the  formality  of  a  sufficient  affidavit.  The 
right  to  invade  the  plaintiff's  property  had  no  exist- 
ence till  the  condemnation  was  completed  by  payment 
of  the  assessed  price.  See  Walther  v.  Warner,  25  Mo. 
277. 

Wagneb,  J.,  concurred. 

Bliss,  J.,  absent. 

Judgment  affirmed. 


THE   CITY  OP   COLUMBUS  ».  THE    COLUMBUS 
&  SHELBY  EAILROAD  COMPANY. 

87  Indiana^  294. 

Supreme  Court  of  Indiana ;  November  Term^  1871. 

Abandonment  of  right  of  way.  A  railroad  compacy  which  had  ao- 
qnired  the  right  of  way  through  certain  streets  of  a  city,  subse- 
quently transferred  its  right  to  another  company,  which  took  up 
the  rails  outside  the  city  for  a  distance  of  a  mile,  transferred  them 
to  a  new  track  around  the  city,  and  contracted  with  the  owner  of 
the  land  taken  for  such  new  track  to  procure  a  release  from  the  former 
company  to  him  of  the  land  from  which  the  track  had  been  r^ 
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moved.  The  portion  of  the  track  within  the  city  remained  con- 
nected at  one  end  with  the  main  track  of  the  latter  company,  and 
was  used  as  a  switch  or  side  track.  Held^  that  this  was  not  an 
abandonment  of  the  right  of  the  former  company  to  maintain  a 
track  through  the  streets  of  the  city. 

Appeal  to  the  supreme  court  of  Indiana  from  the 
court  of  common  pleas  of  Bartholomew  county. 

This  was  an  action  for  an  injunction  restraining  the 
city  of  Columbus  from  removing  the  track  of  the  plain- 
tiflPs  railroad  through  that  city,  it  having  been  de- 
clared a  nuisance  by  the  common  council,  and  the  city 
marshals  directed  to  remove  it.  The  facts  in  the  case 
and  the  history  of  the  action  are  stated  in  the  opinion. 

jP.  Winter j  R.  JBtlly  and  O.  W.  Richardaon^  for 
the  appellants. 

S.  Stansifer^  T.  A.  Hendricks^  and  A.  W.  Hen- 
drickSy  for  the  appellee. 

Downey,  J. — This  action  was  commenced  by  the 
appellee  against  the  appellants,  and  its  object  was  to 
obtain  injunctive  relief.  The  facts  stated  in  the  com- 
plaint, condensed  as  much  as  possible,  are  as  follows : 
In  1853,  the  Columbus  &  Shelby  Railroad  Company 
was  organized  to  construct  a  railroad  from  Columbus 
to  Shelby ville.  For  the  consideration  of  three  hun- 
dred dollars,  the  town  of  Columbus  granted  to  the 
railroad  company  the  right  of  way  from  the  road  of  the 
Madison  &  Indianapolis  Company  along  and  across 
the  streets  of  the  town,  in  the  direction  of  Shelbyville ; 
and  under  this  grant  the  Columbus  &  Shelby  Rail- 
road Company  constructed,  and  for  many  years  used, 
its  track.  In  1862,  the  Madison  &  Indianapolis  Rail- 
road Company,  having  been  sold,  was  reorganized  as 
the  Indianapolis  &  Madison  Railroad  Company.    In 
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1866,  the  Indianapolis  &  Madison  Railroad  Company 
and  the  Jeffersonville  Railroad  Company  were  consoli- 
dated, and  became  the  Jeffersonville,  Madison,  & 
Indianapolis  Railroad  Company.  Before  this  con.^oli- 
dation,  a  running  arrangement  had  been  made  between 
the  Indianapolis  &  Madison  Railroad  Company  and 
the  Columbus  &  Shelby  Railroad  Company,  which 
arrangement  was  renewed  and  continued  between  the^ 
Jeffersonville,  Madison,  &  Indianapolis  Railroad 
Company  and  the  Columbus  &  Shelby  Railroad 
Company.  In  1869,  the  Jeffersonville,  Madison,  & 
Indianapolis  Railroad  Company  constructed  a  track  of 
its  own,  diverging  from  the  line  of  its  road  at  a  point 
further  north,  and  intersecting  the  track  of  the  Colum- 
bus &  Shelby  road  at  a  point  three-fourths  of  a  mile 
northeast  of  Columbus,  and,  without  the  consent  of  the 
appellee,  removed  the  rails  from  the  track  of  appellee's 
road  between  the  corporation  line  and  said  point  of 
intersection,  and  put  them  down  on  said  new  tracks 
and  agreed  with  the  owner  of  the  land  over  which  that 
part  of  said  road  ran  to  procure  from  appellee  a  release^ 
to  him  of  the  right  of  way.  On  October  14,  1869,  the^ 
common  council  of  the  city  of  Columbus  passed  an 
ordinance,  by  which  it  declared  the  track  of  appellee^ 
over,  along,  and  across  said  streets  to  be  a  nuisance, 
and  directed  the  marshal  of  the  city  to  remove  the 
same,  &c.,  if  not  taken  up  by  the  Jeffersonville,  Madi- 
son, &  Indianapolis  Railroad  Company  within  ten 
days,  &c.  There  was  a  second  paragraph  of  the  com» 
plaint,  but  it  need  not  be  separately  noticed. 

The  first  step  taken  by  the  defendants  was  to  move 
the  court  to  require  the  plaintiff  to  make  the  complaint 
more  specific.  This  motion  was  overruled,  and  this- 
action  of  the  court  is  assigned  as  error.  But  the  ques- 
tion is  not  in  the  record.  No  bill  of  exceptions  was 
filed,  and  we  can  not,  therefore,  know  what  were  the 
grounds  of  the  motion,  or  that  it  was  not  properly 
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overruled.  The  defendants  then  answered  by  a  general 
denial,  which  was  afterward  withdrawn ;  and,  second, 
as  follows : 

**  That  appellee,  in  1853,  organized  nnder  the  gen- 
eral law,  and  immediately  thereafter  procured  a  release 
of  right  of  way  over  said  streets,  from  the  then  town 
of  Columbus,  without  consideration,  and  solely  for 
their  principal  line  of  road,  without  any .  switch 
thereon,  and  to  be  so  maintained  by  appellee ;  that 
the  road  was  so  buUt  and  operated  for  some  time, 
until  an  arrangement  was  made  by  appellee  with 
the  Madison  &  Indianapolis  Kailroad  Company, 
whereby  the  entire  management  and  control  of  the 
appellee's  road  passed  into  the  hands  of  the  Mad- 
ison &  Indianapolis  Company,  who,  continually, 
until  May  1,  1866,  operated  and  controlled  tlie 
same,  the  Columbus  &  Shelby  Company,  during 
said  time,  not  participating  at  all  therein,  and  running 
no  trains  thereon,  but  by  the  terms  of  taid  arrange- 
ment, transferred  to  said  Madison  &  Indianapolis 
Company  all  right,  power,  and  control  over  said  road, 
with  full  power  to  make  all  changes  in  the  line  or 
route  thereof,  which  said  Columbus  &  Shelby  Com- 
pany possessed;  that  on  May  1,  1866,  the  Madison 
&  Indianapolis  Company  and  Jeffersonville  Com- 
pany consolidated,  forming  the  Jeffersonville,  Madi- 
son, &  Indianapolis  Company,  which  became  the 
owner  of  all  the  rights,  privileges,  and  franchises  of 
said  two  companies,  including  said  rights  of  said  Indi- 
anapolis &  Madison  Company  in  said  appellee's 
road ;  that  immediately  after  said  consolidation,  an 
arrangement  was  effected  between  appellee  and  said 
consolidated  company,  similar  to  the  one  existing  with 
the  Madison  &  Indianapolis  Company,  as  above  set 
forth,  and  giving  like  control  to  the  consolidated  com- 
pany over  appellee's  road,  which  said  Jeffersonville, 
Madison,    &    Indianapolis    Company   has  ever    since 
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exercised,  placing  thereon  their  own  rolling  stock, 
making  time  tables,  selling  passenger  tickets,  contract- 
ing for  freights,  and  keeping  the  track  in  repair,  all  in 
the  name  and  by  authority  of  the  officers  of  the  Jeffer- 
sonville,  Madison,  &  Indianapolis  Company ;  and 
under  said  arrangement  and  power  of  control,  said 
Jeffersonville,  Madison,  &  Indianapolis  Company 
have  removed  switches  and  side  tracks,  and  laid  down 
others,  removed  and  torn  down  depots,  and  built 
others,  all  to  th3  exclusion  of  acts  of  management  by 
appellee,  and  have  also  built  a  road  from  Shelbyville 
to  Cambridge  city  ;  that  in  1869,  a  new  road  was  con- 
structed so  as  to  le  ive  the  old  line  of  the  Jeffersonville 
Railroad  and  connect  with  the  Colrumbus  &  Shelby 
Railroad  at  a  point  northeast  of  Columbus,  the  partic- 
ulars of  which  are  shown  substantially  as  set  forth  in 
the  complaint  and  accompanying  plat;  that  tlje  new 
route,  for  a  part  of  the  way,  ran  over  land  of  Francis 
T.  Crump,  son  of  Francis  J.,  and,  to  secure  the  right  of 
way  over  land  of  the  son,  an  agreement  was  made  with 
the  father  and  son,  by  the  Jeffersonville,  Madison,  & 
Indianapolis  Company,  to  take  up  the  old  track 
through  the  father's  land,  and  abandon  and  surrender 
their  right  of  way  therein  ;  pursuant  to  which  arrange- 
ment said  Jeffersonville,  Madison,  &  Indianapolis 
Oompany  took  up  and  removed  the  track  and  super- 
structure between  the  north  line  of  Columbus  and  the 
point  of  intersection,  and  Francis  J.  Crump  has  taken 
possession  thereof,  and  plowed  and  cultivated  the 
same ;  that  by  said  removal,  a  gap  of  about  a  mile  has 
been  made  in  appellee's  road  ;  that  no  trains  have  or 
can  run  over  the  original  line  since  ;  that  a  portion  of 
said  road — about  one-half  of  a  mile  long — ^is  within  the 
city  limits  of  Columbus,  entirely  cut  off  from  any  por- 
tion of  said  road,  which  is  being  used  as  a  switch  or 
side  track  for  the  Indianapolis  and  Madison  part  of 
said  consolidated  road,  and  can  be  used  for  no  other 
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purpose  without  reconstructing  said  removed  portion  ; 
that  it  is,  and  long  has  been,  the  constant  practice  of 
said  Jeflfersonville,  Madison,  &  Indianapolis  Company 
to  back  or  run  trains  of  hogs  and  other  freight,  and 
permit  them  to  stand  on  said  track  and  street  for  a  day 
at  a  time,  to  the  great  hindrance  of  passengers,  and 
annoyance  of  citizens  on  said  street,  which  is  one  of 
the  most  important  in  the  city,  closely  built  up  on  both 
sides  with  dwelling-houses  ;  that  said  track,  if  used  as 
the  main  or  principal  track  of  appellee's  road,  would 
be  but  slightly  inconvenient,  as  only  two  trains  each 
way  ever  run  over  said  road  per  day,  but  as  now  used, 
blocked  up  with  cars  and  locomotives  standing  thereon, 
is  a  great  annoyance  and  inconvenience ;  that  appellee 
has,  at  no  time  prfor  to  this  action,  objected  to  or  dis- 
sented from  the  act  of  said  Jeflfersonville,  Madison,  & 
Indianapolis  Company  in  taking  up  said  track,  or 
making  said  arrangement  with  Crump  for  the  surrender 
of  said  right  of  way,  all  which  acts  of  removal  and 
abandonment  were  with  full  knowledge  and  consent  of 
said  appellee  and  the  officers  who  swore  to  the  com- 
plaint, who  are  charged  to  be  directors  of  appellee,  and 
also  with  the  knowledge  of  all  other  directors  of  ap- 
pellee, who  have  never  objected  thereto,  and  also  with 
the  knowledge  of  the  president  and  other  managing 
agents  thereof ;  that  with  full  knowledge  of  said  change, 
and  all  acts  aforesaid  relating  thereto,  appellee  fully 
ratified  and  confirmed  the  same." 

There  was  a  demurrer  \o  this  paragraph  of  the 
answer,  for  the  reason  that  it  did  not  state  facts  suflBcient 
to  constitute  a  defense  to  the  action.  This  demurrer 
was  sustained,  and  the  defendants  declining  to  amend, 
final  judgment  was  rendered  for  the  plaintiff,  by  which 
the  defendants  were  enjoined  from  removing  the  said 
track,  &c. 

The  second  and  third  assignments  of  error  are,  that 
the  court  improperly  overruled  the  demurrers  of  the 
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defendants  to  the  first  and  second  paragraph's  of  the 
complaint.  These  demnrrers  are  not  in  the  record,  and 
we  can  not,  therefore,  tell  .what  objections  they  raised 
to  the  complaint,  or  whether  they  were  correctly  over- 
rnled  or  not.  We  mnst  presume  they  were  correctly 
overruled. 

The  only  question  properly  presented  to  us  is  that 
relating  to  the  action  of  the  court  in  sustaining  the  de- 
murrer to  the  second  paragraph  of  the  answer. 

As  this  paragraph  alleges  that  the  acts  done  by  the 
Jeflfersonville,  Madison,  &  Indianapolis  Eailroad  Com- 
pany were  done  **  with  the  full  knowledge  and  consent 
of  the  appellee,"  it  only  remains  to  be  determined 
whether  the  alleged  acts  amount  to  an  abandonment  of 
the  right  of  way  of  that  part  of  the  original  track  of 
the  appellee  which  lies  on,  along,  and  across  the  streets 
of  the  city.  The  question  is  not  whether  the  Jeflferson- 
ville, Madison,  .&  Indianapolis  Company  has  made  an 
unauthorized  use  of  the  track  by  converting  it  into  a 
switch,  and  by  using  it  as  a  place  to  leave  its  cars  to 
the  obstruction  of  the  streets  and  the  annoyance  of  the 
citizens.  This  would  hardly  justify  the  tearing  up  of 
the  track,  whatever  other  remedy  it  might  aflford  the 
injured  parties. 

Do  the  acts  alleged  in  the  second  paragraph  show 
an  abandonment  of  the  right  of  way  t  It  is  not  claimed 
that  the  company  has  abandoned  the  use  of  that  part 
of  the  track  in  question,  but  it  is  insisted  that  the 
taking  up  of  the  rails  at  a  point  outside  of  the  city,  the 
transferring  of  them  to  the  new  track,  and  the  promise 
to  procure  a  release  of  the  right  which  the  company 
had  to  the  way  from  which  the  rails  have  been  re- 
moved, thus  making  it  for  the  present,  at  least,  im- 
possible  to  use  the  track,  as  it  originally  was,  con- 
tinuously from  the  Jeflfersonville,  Madison,  &  Indian- 
apolis road  to  Shelbyville,  on  account  of  the  gap  thus 
made,  and  indicating  by  the  agreement  to  procure  a 
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release  of  the  right  of  way,  an  intention  to  make  this 
arrangement  permanent,  is  an  implied  abandonment, 
or  operates  as  an  abandonment,  of  the  part  in  question. 
But  it  is  urged  by  the  appellee  that  the  running 
arrangement  with  the  Jeffersonville,  Madison,  &  Indian- 
apolis Company  may,  for  aught  that  appears,  at  any 
time  terminate  this  arrangement,  and  as  that  company 
owns  the  new  tracks,  that  it  may  at  once  assert  this 
right,  and  thus  leave  the  appellee  without  any  track  on 
which  to  run  its  cars,  so  far  as  this  part  of  its  line  is 
ooncemed. 

It  is  the  opinion  of  a  majority  of  the  court  that  the 
facts  alleged  in  the  second  paragraph  of  the  answer  are 
not  sufficient  to  show  an  abandonment  of  the  right  of 
way  in  the  city,  and  that  there  was  no  error  in  sustain* 
ing  the  demurrer  thereto. 

Judgment  affirmed,  with  costs. 


KELLINGER    73.   THE    FORTT-SEOOND-STREBT 
&    GRAND-STREET    FERRY    RAIL- 
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60  New  Tarhj  206. 

JVeiD  TotTc  Court  of  Appeals ;  NoveTriber  Term^  1872. 

SUghwayB.    Where  the  title  in  fee  to  the  public  streets  in  a  city  is  in 

the  corporation,  and  not  in  the  owners  of  the  land  abutting  upon 

the  streets,  such  owners  have  an  easement  in  the  street  in  common 

with  the  whole  people  to  pass  and  repass,  and  also  to  have  free 

access  to  their  premises ;  but  the  mere  inconvenience  of  such  access 

occasioned  by  the  lawful  use  of*  the  street  is  not  the  subject  of  an 

action. 

/ 


78  AMERICAN    RAILWAY    REPORTS. 

Kellinger  o.  Forty-second  Street,  &c.  R.  R.  Co. 

*■ 

Hence,  an  action  can  not  be  maintained  against  a  street  railroad  com- 
pany merely  on  the  ground  that  the  defendant  has  laid  its  track  in 
the  street  in  front  of  the  plaintiff 's  premises,  so  near  the  sidewalk 
that  there  is  not  sufficient  space  left  for  a  carriage  to  stand,  and 
that  thereby  the  plaintiff  and  his  family  are  incommoded  in  leaving- 
and  returning  to  his  residence,  and  the  rental  value  of  the  premises 
diminished ;  where  it  is  not  alleged  that  the  plaintiff  owns  the  fee 
of  such  street,  nor  that  the  defendant's  track  was  unnecessarily  or 
negligently  or  willfully  laid  so  near  the  sidewalk  as  to  impair  the 
use  of  his  premises  and  depreciate  their  rental  value. 


Appeal  to  the  New  York  conrt  of  appeals  from  the 
general  term  of  the  supreme  court  in  the  first  judicial 
department. 

This  was  an  action  for  damages  to  the  plaintiff's 
property  from  the  construction  of  a  railway  track  by 
the  defendant  in  the  street  in  front  of  the  plaintiff's 
premises,  and  for  an  injunction  restiuining  the  defend- 
ant from  using  such  track. 

The  complaint  alleged  that  the  plaintiff  was  the 
owner  of  certain  premises,  in  the  city  of  New  York,  in 
the  street  in  front  of  which  defendant  had  laid  its 
tracks ;  that  one  of  such  tracks  was  so  near  the  side- 
walk as  to  prevent  the  plaintiff's  complete  enjoyment 
of  the  use  and  occupation  of  such  premises,  which  was 
his  residence  ;  that  there  was  not  sufficient  space  left 
between  the  track  and  the  sidewalk  to  allow  a  carriage 
to  be  driven  or  to  stand,  and  that  he  and  his  family 
were  thereby  prevented  from  leaving  or  returning  to 
their  residence  without  great  risk ;  that  the  value  of 
the  premises  was  greatly  impaired,  and  the  rental 
diminished  ;  and  that  the  defendant's  railroad  was  con- 
structed without  the  consent  of  the  plaintiff,  and  with- 
out any  proceedings  to  acquire  title  to  the  part  of  the 
street  occupied  having  been  taken.  Judgment  was  de- 
manded for  damages,  and  an  injunction  to  restrain  the 
defendant  from  using  its  track  was  also  asked  for. 
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The  defendant  demurred,  on  the  gronnd  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

Edward  MacJcinley^  for  the  appellant. 

A  grant  by  a  public  officer  or  body  to  a  private 
party  is  to  be  interpreted  in  favor  of  tie  grantor  and 
the  public.  Mohawk  B.  Co.  7).  U.  &  S.  E.  R.  Co.,  6 
Paige^  564. 

Plaintiff  has  an  easement  in  the  street,  of  which  he 
can  not  be  deprived  without  consent  or  compensation. 
Laws  of  1860,  211 ;  10  Barh.  367  ;  16  N.  7".  109  ;  1 
Sand.  341 ;  7  Barh.  636,  551. 

The  construction  of  a  railroad  is  an  appropriation 
of  a  street  for  a  purpose  dehors  that  for  which  the  fee 
was  surrendered.    39  N.  T.  410,  411. 

Any  person  who  suffers  a  peculiar  injury  from  a 
public  nuisance  may  maintain  an  action.  27  iV'.  Y.  193. 
This  use  of  the  street  alleged  in  the  complaint  is  a  pub- 
lic nuisance.  Hart  v.  Mayor,  3  Paige^  213,  and  ft 
Wend.  571 ;  Wetmore  v.  Tracy,  14  Wend.  250 ;  Stetson 
T.  Faxon,  19  Pick.  147 ;  Mosher  v.  U.  &  S.  R.  R.  Co., 
8Barb.  427;  37  Id.  380;  7  Id.  516,  618,  §§  6,  9  ;  37  Id. 
894,  399,  402,  403,  411,  412 ;  7  Id.  643. 

Ingress  and  egress  to  and  from  real  property  are 
constitutional  and  natural  rights  that  inherently  sur* 
round  the  soil  and  ever  attend  upon  its  proprietorship. 
First  Baptist  Church  v.  U.  &  S.  R.  R.  Co.,  6  Barb.  313 ; 
First  Baptist  Church  v.  S.  &  T.  R.  R.  Co.,  6  Id.  79; 
Drake  v.  Hud.  R.  R.  R.  Co.,  7  Id.  608 ;  Mosher  v.  U. 
&  S.  R.  R.  Co.,  8  Id.  427;  Chapman  v.  A.  &  S.  R.  R. 
Co..,  10  Id.  360  ;  Fletcher  v.  A.  &  S.  R.  R.  Co., 
26  Wend.  462;  Waterloo  v.  A.  &  R.  R.  R.  Co.,  3 
EiU^  567 ;  Renwick  v.  Morris,  3  SiUj  affirmed  ;  7 
BiUj  676;  Peckham  v.  Henderson,  27  Barb.  207; 
Corning  v.  Louerre,  6  Johns.  Ch.  439 ;  Brown  v.  C.  & 
8.  R.  Co.,  12  N.  T.  480;  Doolittle  7>.  Supt  Broom  Co., 
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18  Id.  160  ;  quoting  and  approving  Corning  ??.  Loaerre, 
6  Johns.  Ch.  439 ;  Davis  n.  Mayor,  14  N,  T.  506 ;  Wil- 
liams -0.  N.  T.  C.  R.  R.  Co.,  16  Id.  97 ;  Stetson  t). 
Paxon,  19  Pick.  260 ;  4  Z?i7Z,  76 ;  21  Barh.  409 ;  2  iJt^fcA. 
\N.  J.\  148 ;  Broom's  L.  M.  191,  351. 

Moses  Ely^  for  the  respondent 

When  a  railroad  company  has  acquired  a  right  to 
lay  its  tracks  through  a  street,  it  is  not  a  nuisance,  and 
is  not  liable  for  any  consequential  damage,  unless 
guilty  of  misconduct  or  neglect.  Williams  tj.  N.  Y. 
C.  R.  R.  Co.,  16  N.  Y.  97,  104 ;  Chapman  v.  A.  &  S. 
R.  R.  Co.,  10  Barb.  360;  People  v.  Kerr,  37  Id.  357; 
S.  C,  27  iT.  Y.  188. 

Church,  Oh.  J. — It  is  not  alleged  in  the  complaint 
that  the  plaintiff  owns  the  fee  of  the  street  in  front  of 
his  premises,  nor  that  the  track  of  the  defendant's 
road  was  unnecessarily  or  negligently  or  willfully  laid 
so  near  the  sidewalk  as  to  impair  the  use  of  his  prem- 
ises and  depreciate  its  rental  value. 

We  can  not  take  judicial  notice  of  the  width  of  the 
street  at  that  point,  nor  but  that  the  track  of  the  road 
was  laid  in  the  only  available  space  vacant  for  that 
purpose.  Nor  is  it  alleged  that  the  grade  of  the  street 
has  been  changed,  or  that  there  is  any  physical  ob- 
struction to  free  access  to  the  plaintiff '  s  premises,  or 
any  practical  difficulty  in  passing  over  the  track.  The 
gravamen  of  the  action  is  that  the  defendant  has  laid  the 
track  of  its  road  so  near  the  sidewalk  as  not  to  leave 
sufficient  space  for  a  vehicle  to  stand,  and  that  the 
plaintiff  and  his  family  are  thereby  incommoded  in 
leaving  and  returning  io  their  residence,  and  that  the 
rental  value  of  said  premises  is  greatly  depreciated. 
The  action  is  based  upon  the  idea  that  the  easement  in 
the  street,  which  the  plaintiff  is  entitled  to,  has  been 
and  is  being  interfered  with,  and  that  he  is  entitled  to 
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compensatioD  for  the  injury  occasioned  by  such  inter- 
ference and  an  injunction  to  restrain  the  defendant 
from  using  its  railroad.  The  corporation  of  the  city 
of  New  York  has  acquired  by  grant,  dedication,  or 
confiscation  the  title  in  fee  to  the  land  on  which  the 
streets  are  laid,  but  the  title  thus  vested  is  held  not  as 
private  property,  but  in  trust  for  public  use,  and  such 
as  was  acquired  under  the  act  of  1813  is  by  that  act 
expressly  declared  to  be  held  in  trust  for  the  purpose 
of  maintaining  public  streets.  In  People  v.  Kerr,  27 
-ZV.  T.  188,  this  court  held  that  the  trust  of  the  city 
was  puhlici  juris^  held  not  for  the  benefit  of  the 
I)eople  of  the  city  alone,  but  for  the  people  of  the 
whole  state,  as  the  agent  of  the  state,  and  a  part  of  its 
governmental  machinery,  and  that  consequently  the 
absolute  control  and  direction  of  the  trust  was  in  the 
legislature  as  the  superior  power ;  that  legislative  au- 
thority to  construct  a  railroad  on  the  surface  of  the 
streets  without  a  change  of  grade  was  a  legitimate  exer- 
cise of  the  power  of  regulating  public  rights  for  public 
uses,  and  that  the  city  was  not  entitled  to  compensa- 
tion, because  it  had  as  a  corporation  no  property 
which  was  appropriated. 

It  is  not  quite  clear  as  to  what  was  intended  to  be 
decided  relative  to  the  rights  of  abutting  owners.  The 
opinion  of  Wright,  J.,  which  the  case  states  was  ac- 
quiesced in  by  a  majority  of  the  judges,  afSrms  ex- 
plicitly that  such  owners  had  no  property,  estate,  or 
interest  in  the  land  forming  the  bed  of  the  streets  in 
front  of  their  respective  premises,  to  be  protected  by 
the  constitutional  limitation  upon  the  right  of  eminent 
domain ;  that  they  had  no  reversionary  right,  and 
even  if  they  had,  it  was  only  a  possibility  so  limited 
as  to  be  subsequent  in  enjoyment  to  a  prior  present 
ownership  that  might  last  forever,  and  was  not  prop- 
erty entitled  to  protection  from  appropriation  by  the 
will  of  the  government,  and  that  if  it  was,  it  had  no 
m. — 0 
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appreciable  value.  Two  of  the  judges  queried  whether 
such  owners  might  not  have  some  interest,  independent 
of  the  rights  which  the  public  had  acquired,  to  have 
free  access  to  their  premises,  but  thought  that  no  such 
question  was  involved  in  the  case. 

We  should  feel  bound  to  adhere  to  this  decision, 
and  its  necessary  legal  results,  even  if  we  doubted  its. 
soundness,  because  large  sums  of  money  had  been  ex- 
pended upon  the  faith  of  it,  and  in  many  obvious  ways 
it  has  become  a  rule  of  property  which  should  never 
be  abrogated  except  for  the  most  cogent  reasons.  It 
is,  however,  strenuously  insisted  by  the  plaintiff  that 
the  decision  does  not  reach  the  point  involved  in  this^ 
case,  but  I  am  unable  to  see  why  it  does  not.  It 
clearly  holds  that  the  abutting  owners  had  no  prop- 
erty in  the  street  which  was  taken  for  the  railroad,  for 
which  they  were  entitled  to  compensation,  and  in  thia 
respect  the  case  is  distinguishable  from  Williams  n. 
N.  Y.  C.  R.  R.  Co.,  16  N.  T.  97;  Craig  v.  Rochester 
City  &  B.  R.  R.  Co.,  39  N.  T.  404,  and  other  kindred 
cases  which  hold  that  the  laying  of  a  railroad  in  a 
street  or  highway  is  an  additional  burden  to  the  ease- 
ment which  as  against  the  owners  in  fee  the  public 
had  previously  acquired,  and  for  which  such  owners 
were  entitled  to  compensation.  These  decisions  have- 
no  application  when  the  fee  as  well  as  the  easement  is 
vested  in  the  public.  This  distinction  is  expressly 
recognized  in  these  cases.  In  the  former,  Selden,  J.^ 
said :  *^No  case  is  likely  to  arise  in  the  city  of  New 
York  which  would  be  entitled  to  any  weight  in  the 
decision  of  this  question,  for  the  reason  that  it  is 
claimed,  and  apparently  with  much  justice,  that  as  ta 
a  large  portion  of  the  streets  in  that  city  the  fee  of  the 
land,  and  not  mere  easement,  is  vested  in  the  corpora- 
tion." The  railroad  of  the  defendant  is  not,  therefore, 
a  public  nuisance.  It  was  authorized  by  the  sov- 
ereign power  of  the  government     If  it  had  been  a. 
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public  nuisance,  the  adjoining  proprietor  being  speci- 
ally incommoded  and  injured,  could  maintain  an 
action.  6  Barl).  313 ;  37  Id,  357,  and  cases  there 
cited.  The  basis  of  his  action  would  have  been  that  he 
suffered  a  peculiar  inconvenience  not  common  to  all  the 
inhabitants  of  the  state,  resulting  from  the  public 
wrong  of  obstructing  the  street.  In  this  case  the 
foundation  of  such  an  aotion  is  wanting,  viz.:  the  un- 
lawfulness of  the  act.  It  was  authorized  by  law,  and 
adjudged  by  this  court  to  be  for  public  use  and  within 
the  uses  to  which  the  streets  may  be  devoted.  The  fee 
being  in  the  public,  the  legislative  authority  can  law- 
fully consent  to  modify,  regulate,  or  enlarge  its  use  for 
the  benefit  of  the  public.  If  these  positions  are  sound, 
the  corporeal  rights  of  property  of  the  plaintiff  have  not 
been  impaired.  Neither  his  property  nor  any  right  of 
property  has  been  taken  from  him  or  injured,  and  his 
injuries  are  referable  to  that  class  of  incidental  disad- 
vantages to  which  he  is  subjected  resulting  from  the 
lawful  exercise  of  absolute  power  of  control  vested  in 
the  state,  in  connection  with  the  title  to  the  fee  of  the 
land.  This,  I  think,  necessarily  results  from  the  prin- 
ciples determined  in  People  t?.  Kerr,  supra. 

The  abutting  owners  have  an  easement  in  the  street 
in  common  with  the  whole  people  to  pass  and  repass, 
and  also  to  have  free  access  to  their  premises,  but  the 
merpi  inconvenience  of  such  access  occasioned  by  the 
lawful  use  of  the  street  is  not  the  subject  of  an  action. 

There  are  expressions  in  some  of  the  opinions  ap- 
parently favoring  the  idea  that  such  an  action  may  be 
maintained.  It  was  said  in  Drake  id.  Hudson  R.  R. 
R.  Co.,  7  Barb.  508,  that  for  contingent  and  conse- 
quential injuries,  the  parties  aggrieved  are  not  entitled 
to  compensation  as  for  property  taken  for  public  use, 
but  that  an  action  will  lie  for  such  injuries.  The  force 
of  this  remark  is  spent  in  limiting  it  to  the  statement 
that  such  injuries  are  not  a  taking  of  property  within 
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the  meaning  of  the  constitution,  without  intending  to  de- 
fine what  injuries  might  be  recovered  for  by  an  action, 
and  this  view  is  confirmed  by  another  portion  of  the 
same  opinion,  in  which  it  is  said  that  adjoining  owners 
liave  no  exclusive  right  in  the  streets,  but  that  all 
other  citizens,  including  railroad  companies,  have  equal 
rights,  subject  to  the  control  of  the  public  authorities. 
If  this  is  so,  there  is  no  principle  which  will  sustain  an 
action  for  incidental  injuries  growing  out  of  a  lawful 
regulation  by  the  public.  When  it  is  determined  that 
a  horse  railroad  is  a  public  use  of  the  street,  the  ques- 
tion is  settled,  that  incidental  inconveniences  must  be 
submitted  to.  They  become  merged  in  the  superior  in- 
terest of  the  public.  The  decision  in  Fletcher  t.  Au- 
burn &  S.  R.  R.  Co.,  26  Wend.  462,  is  cited  and  relied 
upon  by  the  plaintiff.  There  the  defendants  were  au- 
thorized to  build  a  railroad  upon  a  line  to  be  selected 
by  themselves,  and  to  cross  public  highways,  by  restor- 
ing them  to  their  original  usefulness.  In  crossing  the 
highway  near  the  plaintiff's  premises,  they  raised  an 
embankment,  which  obstructed  free  access  and  other- 
wise injured  his  property,  and  they  were  rightfully 
held  liable  for  the  damages.  The  power  exercised  in 
that  case  by  the  legislature  was  entirely  unlike  that 
exercised  here. 

In  the  first  place,  the  fee  of  the  highway  was 
assumed  to  be  in  the  adjoining  owner,  and  the  court 
held  that  the  legislature  had  not  and  could  not,  without 
compensation,  authorize  the  injury  complained  of,  and 
that  all  that  the  legislature  professed  to  do  was  to  pro- 
tect the  defendants  from  prosecution  by  the  public  for 
obstructing  the  highway,  leaving  the  rights  of  the 
plaintiff  untouched.  The  authority  was  in  no  sense  a 
regulation  of  the  use  of  the  highway,  but  a  privilege 
granted  free,  as  against  the  public  only.  Similar  views 
are  applicable  to  the  case  in  2  Dutch.  148.  These  and 
like  cases  are  reconcilable  with  People  tj.  Kerr,  supra^ 
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upon  the  difference  between  the  extent  of  the  rights  and 
powers  of  the  public  authorities,  possessed  and  exer- 
cised in  the  different  cases,  although  the  expressions 
of  judges  may  seem  to  conflict.  It  is  conceded  that  the 
authority  to  lay  a  railroad  in  the  streets  in  the  city  of 
New  York  is  lawful  without  compensation  or  liability 
to  adjoining  owners,  and  yet  the  laying  of  such  road 
even  in  the  widest  streets  may  be  and  often  is  a  disad- 
vantage and  injury  to  the  property  adjoining  the  street, 
rendering  it  less  accessible  and  desirable,  anjj  less 
valuable.  If  this  action  can  be  maintained,  I  see  no 
reason  why  in  all  cases  of  inconvenience  and  injury  a 
similar  action  might  not  lie.  The  principle  would  be 
the  same,  and  the  injury  would  be  only  a  question  of 
degree.  Such  a  result  would  not  only  overthrow 
previous  adjudications,  but  would  unsettle  rights  of 
property  to  an  incalculable  amount,  and  inflict  serious 
injury  upon  the  public.  But  while  we  feel  bound  to 
hold  that  this  action  can  not  be  maintained  upon  the 
allegations  contained  in  the  complaint,  we  do  not  intend 
to  determine  that  there  are  no  circumstances  which  will 
justify  an  action.  All  the  authorities  concur  that  an 
injury  to  private  rights  or  property,  committed  through 
negligence  or  willful  misconduct,  even  though  in  the 
pursuit  of  a  lawful  purpose,  may  be  redressed  by  an 
action. 

We  are  not  called  upon  to  determine  what  acts  would 
amount  to  negligence  so  as  to  give  a  cause  of  action. 
That  question  is  not  before  us. 

The  judgment  in  this  case  must  be  affirmed,  with 
leave  to  the  plaintiff  to  amend  the  complaint  on  pay- 
ment of  costs. 

All  concur. 

Judgment  accordingly. 
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THE  SOUTH  CAROLINA  RAILROAD  OOMPAITr 

«.  STEINER. 

44  Qeorgiay  546. 

Supreme  Court  of  Georgia  ;  July  Term^  1871. 

Highways.  .  Damage  to  adjoining  land  from  constraction  of  railway. 
The  grant  by  the  municipal  authorities  of  the  use  of  a  city  street, 
the  fee  of  which  is  in  the  state,  for  a  railroad  operated  by  steam^ 
although  ratified  by  the  legislature,  does  not  preclude  suits  for 
damages  against  the  railroad  company  by  the  owners  of  laud  abut- 
ting on  such  street. 

The  damages  recoverable  in  such  suits  must  be  limited  to  actual  dam- 
age, tangible  and  determinable.  Apprehensions  of  the  safety  of 
children,  the  possibilities  of  sickness,  losses  in  trade,  or  any  fanci- 
ful or  speculative  disturbances  should  not  be  considered.  But  the 
actual  depreciation  of  the  value  of  property,  not  only  from  obstnic- 
tious  to  access,  but  from  noise,  smoke,  shaking  of  walls,  and  the 
like,  which  can  be  traced  as  effect  to  cause,  may  be  inquired  into. 

Bquity.  Where  several  actions  for  damages  are  brought  by  the 
owners  of  property  abutting  on  a  city  street,  against  a  number  of 
railroad  companies  occupying  the  street  with  their  tracks,  equity 
may  take  jurisdiction  by  bill  in  the  nature  of  a  bill  of  peace,  and 
bring  in  all  the  parties,  plaintiffs  and  defendants,  and  adjust  their 
equities  and  several  rights  by  one  decree.  The  inquiry  should 
cover  not  only  past  but  future  damages,  so  as  to  stop  all  further 
litigation  about  the  same  subject-matter,  and  operate  as  a  complete 
investiture  of  the  legal  right  in  the  railroad  companies  free  from 
further  claim  of  damages. 

Apj)eal  to  the  supreme  court  of  Georgia  from  the 
superioi  court  of  Richmond  county. 

This  was  a  bill  in  equity,  in  the  nature  of  a  bill  of 
peace,  filed  by  the  South  Carolina  Railroad  Company, 
the  Georgia  Railroad  &  Banking  Company,  the  Cen- 
tral Railroad  &  Banking  Company  of  Georgia,  the 
Charlotte,  Columbia,  &  Augusta  Railroad  Company  as 
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anccessor  to  all  the  rights  and  franchises  of  the  Colura- 
bia  and  Augusta  Eailroad  Company  and  the  Augusta 
&  Summerville  Eailroad  Company,  all  corporations 
chartered  by  the  state  of  Georgia,  or  recognized  by  its 
laws,  against  Henry  H.  Steiner  and  others  and  also 
against  all  others  who  might  bring  like  suits  to  those 
hereinafter  described. 

The  substance  of  the  bill  was  as  follows : 

The  complainants  claimed  the  right,  and  were,  and 
had  been  (the  three  first,  actually,  and  last  named  by 
delegating  its  authority  to  others),  since  November  9, 
1867,  and  the  Charlotte,  Columbia,  &  Augusta  Eail- 
road, since  June  16,  1869,  exercising  a  right,  severally, 
but  under  like  authority,  to  transport  railroad  trains 
for  freight  and  passengers,  drawn  by  locomotive  steam- 
power  over  a  certain  railroad  track  in  the  city  of 
Augusta,  laid  down  in  Washington-street,  in  said  city, 
from  Eeynolds-street  to  Telfair-street,  and  thence  to 
the  Georgia  Eailroad  passenger  depot,  and  to  the 
Central  Eailroad  freight  depot,  save  that  the  said 
-Central  Eailroad  &  Banking^  Company  say  that  they 
have  run  no  trains  north  of  Greene-street. 

By  a  contract,  under  seal,  between  the  city  council 
of  Augusta  and  the  trustees  of  the  academy  of  Rich- 
mond county,  of  the  one  part,  and  the  South  Carolina 
Railroad  Company  of  the  other,  entered  into  on  August 
10,  1852,  on  certain  terms  therein  shown,  the  said  com- 
pany was  authorized  to  lay  down  a  railroad  track  in 
the  center  of  said  Washington-street,  from  Reynolds  to 
Watkins-street,  and  use  the  same  for  the  transportation 
of  freight  by  horse  power;  and  said  track  was  laid 
-down  in  a  short  time  thereafter. 

On  July  31,  1857,  by  another  contract  between  the 
same  parties  and  the  Georgia  Railroad  &  Banking 
Company,  the  said  company  was  permitted  to  connect 
tJiPir  said  track  with  the  track  of  the  said  Georgia 
Railroad,  which  was  accordingly  done.     And  on  Jan- 
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nary  19,  1867,  under  the  ordinances  of  said  city,  of 
that  date,  said  track  was  continued  on  Washington- 
street,  southward,  to  connect  with  the  Central  Kailroad 
track,  by  the  Augusta  &  Summerville  Railroad 
Company. 

'On  November  7,  1867,  an  ordinance  was  adopted  by 
said  city  council  authorizing  the  use  of  steam  power  on 
said  Washington-street,  by  the  said  Augusta  &  Sum- 
merville  Eailroad  Company.  Aud  on  March  13,  1868, 
by  an  ordinance,  the  said  city  council  authorized  the 
Augusta  &  Summerville  Railroad  Company  to  con- 
tract with  the  South  Carolina  Railroad  Company  for 
the  use  of  the  track  of  the  latter  company  from  Rey- 
nolds-street to  the  Georgia  Eailroad  depot,  which  is 
the  same  track  first  before  described ;  and,  in  pursu- 
ance thereof,  on  March  16,  1868,  by  a  deed  of  lease 
and  covenants  entered  into  between  the  two  said  com- 
panies, the  said  track  was  leased  to  the  said  Augusta  & 
Summerville  Railroad  Company  during  the  terms  of 
their  charter,  in  consideration  that  said  last  named 
company  would  haul  by  steam  the  freight  and  passen- 
ger cars  of  the  said  South  Carolina  Railroad  Company,, 
between  the  depots  of  said  company  and  the  Georgia 
Railroad  Company.  And  on  March  2,  1868,  an  agree- 
ment, in  writing,  was  entered  into  between  the  said 
Augusta  &  Summerville  Eailroad  Company,  and  the 
said  Central  Railroad  &  Banking  Company,  by  which 
the  first  named  company  agreed  to  transport  the  trains, 
of  the  other  between  the  depot  of  the  Central  Railroad 
and  the  other  depots  in  said  city.  And  on  July  6,. 
1869,  an  agreement  was  entered  into  between  said 
Augusta  &  Summerville  Railroad  Company  and  said 
Columbia  &  Augusta  Railroad  Company,  by  which 
the  former  company  agreed  to  transport  the  trains  of 
the  latter  between  the  several  depots. 

And  on  ,  1868,  by  verbal  contract  between 

the  said  Augusta  &  Sumnaerville  Railroad  Company 
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and  the  Georgia  Railroad  &  Banking  Company,  the 
said  former  company  agreed,  for  a  valuable  considera- 
tion, to  transport  the  trains  of  the  latter  company  be- 
tween the  various  depots,  in  like  manner  as  with  the 
other  above  named  companies. 

And,  inasmuch  as  the  said  Augusta  &  Summer- 
ville  Railroad  Company  was  unprovided  with  locomo 
tives  and  engine  hands  of  its  own,  by  an  understanding 
between  it  and  the  several  other  companies,  on  terms 
satisfactory  to  them,  the  transportation  agreed  to  be 
drawn  by  said  contracts  has  been  actually  performed 
by  the  locomotives  and  engine  hands  of  the  respective 
companies. 

And  this  transportation  of  trains  by  authority  of 
said  ordinances,  done  by  the  consent  and  authority  of 
the  Augusta  &  Summerville  Railroad  Company,  is 
the  same  complained  of  by  the  defendants  in  this  bill, 
in  their  several  actions  hereinafter  named ;  and  no 
other  running  of  trains  or  engines  has  been  done  by 
them,  or  either  of  them,  than  according  to  said  ordin- 
ances and  contracts,  and  the  permission  of  said  city 
council  of  Augusta. 

And  in  addition  to  the  right  founded  on  the  fore- 
going premises,  which  is  common  to  all  the  companies, 
the  Charlotte,  Columbia,  &  Augusta  Railroad  Company 
say  that,  by  ordinance  of  the  c  ity  council  of  Augusta, 
adopted  April  27,  1869,  the  Columbia  &  Augusta  Rail- 
road were  expressly  authorized  to  cross  the  Savannah 
river  and  connect  with  the  tracks  of  the  Augusta  & 
Summerville  Railroad  on  Washington-street. 

The  South  Carolina  Railroad  Company  and  the 
Charlotte,  Columbia,  &  Augusta  Railroad  Company 
also  say  that,  on  June  1,  1869,  a  contract  was  entered 
into  between  them  and  the  city  council,  and  the  said 
trustees  of  Richmond  academy  by  which,  for  a  valu- 
able consideration,  the  said  city  council  conveyed  to 
said  railroad  companies,  in  perpetuity,  severally  and 
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respectively,  the  right  to  use  said  track  on  Washington- 
street,  with  steam  or  other  power. 

And  all  the  said  ordinances  and  contracts  between 
said  city  council  and  said  Augusta  &  Summerville 
Railroad  Company,  have  been  confirmed  by  the  act  of 
the  legislature,  approved  October  26,  1870. 

Washington-street  is  sixty-five  feet  in  width,  and 
said  railroad  track  is  five  feet  in  width,  located  in  the 
center  of  the  street,  and  on  tPie  same  level  as  the  street, 
and  offers  no  obstruction  to  the  crossing  of  the  street, 
at  any  point,  beyond  a  slight  jolting  of  vehicles ; 
whereas,  before  said  track  was  laid,  there  was  an  open 
ditch  or  drain,  from  time  immemorial,  down  the  center 
of  said  street,  which  efl^ectually  prevented  any  crossing 
thereof  save  at  the  crossings  of  other  sti-eets,  which 
drain  has  been  covered  by  the  track  aforesaid,  at  the 
expense  of  complainants. 

The  fee  of  the  soil  of  said  Wathington-street  is  in 
the  state  of  Georgia,  subject  only  to  its  use  as  a  public 
highway  by  the  people  of  the  state ;  said  street  was 
laid  out  as  a  street  and  public  highway  when  Georgia 
was  a  British  colony,  on  land  belonging  to  the  Pro- 
prietory Trustees,  and  afterwards  to  the  Crown,  and 
the  title  to  the  same  has  never  passed  out  of  the 
sovereign  to  any  private  person  ;  and  they  pray  that 
any  private  person  who  asserts  a  right  as  of  fee  in  the 
laud  covered  by  said  street  may  be  held  to  the  strict 
proof  thereof. 

The  foregoing  premises  vest  in  them  the  legal  right 
to  run  their  trains  by  steam  power  on '  said  track,  on 
Washington- street,  without  responsibility  for  damages 
to  any  private  individual  for  so  doing. 

Yet  they  are  now,  and  are  likely  to  be  hereafter, 
greatly  harassed  and  put  to  costs  and  expense  by  suits 
for  damages  by  individuals  claiming  to  be  injured  in 
depreciation  of  real  estate  alleged  to  be  caused  by  the 
exercise  of  their  said  rights. 
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And  already  actions  for  damages  to  real  estate  on 
Washington-street,  caused  by  the  running  of  trains  as 
aforesaid,  have  been  commenced  against  each  of  them 
severally — except  the  Augusta  &  Summerville  Railroad 
Company — by  the  said  defendants  in  this  bill,  being, 
in  all,  twenty-eight  suits,  of  which  all  but  the  action  of 
Mrs.  Mary  M.  Clanton  were  brought  to  January  term, 
1871,  of  this  court ;  and  the  suit  of  the  said  Mrs. 
Clanton  was  brought  to  June  term,  1871.  And  all  said 
actions  are  still  pending,  and  are  for  damages  upon  the 
same  grounds.  Such  actions  being  merely  for  damages 
for  a  limited  period,  can  not  finally  settle  the  contro- 
versies between  the  parties,  but  they  are  liable  to  con- 
tinual and  repeated  litigation,  which  is  contrary  to  the 
policy  of  the  law.  And  moreover,  in  such  actions,  if 
damages  are  held  to  be  recoverable,  it  would  be  im- 
possible for  a  jury  to  assess  what  any  one  company 
should  pay  without  considering  the  liability  of  the 
other  companies,  on  which  each  one  ought  to  be  heard. 
And  for  other  reasons,  complete  justice  can  not  be  had 
under  the  mode  of  proceeding  of  the  common  law  ; 
and,  therefore,  complainants  bring  this  their  bill,  in  the 
nature  of  a  bill  of  peace,  to  the  end  that  all  these  mat- 
ters may  be  heard  and  determined  at  once,  and  protec- 
tion be  afforded  against  a  multiplicity  of  suits. 

They  pray  that  said  defendants  may,  without  oath, 
answer  this  bill,  and  that  they  be  restrained,  by  the 
writ  of  injunction,  from  further  prosecuting  their  said 
actions  at  law,  until  the  further  order  of  the  court,  and 
that  a  decree  may  be  had  upon  the  hearing  of  this  bill, 
establishing  and  confirming  to  each  of  the  complainants 
the  right  to  use  said  railroad  track  for  the  carrying  of 
freight  and  passengers  by  steam  power,  or  other  power, 
and  that  said  defendants  be  perpetually  enjoined  from 
prosecuting  said  actions,  or  any  future  actions  on  ac- 
count of  their  so  using  said  railroad  track. 

Or,  if  it  should  be  determined  that  said  defendants 
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are  entitled  to  damages,  that  they  be  required,  respec- 
tively, to  establish  their  claim  thereto,  and  that  their 
damages  be  assessed  up  to  time  of  decree ;  and  also, 
that  such  other  sum  be  assessed  to  each  as  will  be  full 
compensation  in  the  future  for  the  perpetual  use  of 
said  track,  in  manner  aforesaid ;  and  that  complainants 
have  the  option  either  to  pay  the  damages  already 
accrued,  and  abandon  for  the  future  the  use  of  steam 
on  said  street,  or  to  pay  the  total  sum,  and  thereby  ac- 
quire against  said  defendants,  their  heirs,  representa- 
tives and  assigns  a  right  in  perpetuity  to  use  said  track 
with  steam  power.  And  that,  in  either  event,  the 
decree  be  final  between  the  parties,  and  that,  by  the 
same  decree,  the  damages  to  each  defendant,  if  any  are 
found  due,  be  divided  and  apportioned  between  such 
of  complainants  as  are  sued  in  said  actions  according 
to  equity. 

To  the  bill  was  attached  copies  of  said  contracts, 
&c.  The  chancellor  ordered  the  defendants  to  show 
cause  why  the  injunction  should  not  issue  according  to 
said  prayer.  They  demurred  to  the  bill  upon  the 
grounds  that  it  was  multifarious  and  contained  no 
equity  calling  for  injunction. 

The  chancellor  ordered  the  injunction  to  issue 
against  each  of  said  defendants,  who  did  not,  in  thirty 
days,  file  in  the  clerk's  office  of  said  court,  a  consent 
to  accept  the  final  verdict  and  judgment  of  said  court 
as  full  compensation  for  all  damage  sustained  by  him 
or  her ;  as  to  each  who  would  file  such  consent  the  in- 
junction was  refused. 

Both  parties  filed  exceptions,  the  complainants  say- 
ing the  chancellor  erred  in  not  granting  the  injunction 
unconditionally,  and  defendants  that  he  erred  in  not 
dismissing  the  bill,  and  in  granting  any  injunction. 

WiUiam  T.   Oould^   W.  Hope  EuU^  Johnson  (ft 
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Montgomery^  D.  Jackson  and  FranJc  MiUery  for  the 
couiplainants. 

HooJc  &  Oardner^  C.  Snead,  Clark  <fe  Spencer^  and 
McLaws  &  Oanahlj  for  the  defendants. 

« 

LocHRAKE,  Ch.  J. — 1,  This  case  comes  before  the 
conrt  npon  a  bill  of  exceptions,  filed  by  both  the 
parties,  to  the  judgment  of  the  court  below.  The  au- 
thorities of  the  city  of  Augusta  entered  into  a  contract 
idth  these  varioud  roads,  by  which  they  permitted  them 
the  use  of  a  certain  street,  known  as  Washington-street, 
in  Augusta,  to  run  their  cars  to  carry  freight  and 
passengers  through  that  city,  along  that  street.  Several 
of  the  property  owners  on  the  street  brought  suits  at 
conunon  law  for  damages  against  the  railroad  com- 
panies. This  bill  was  filed  by  the  companies  in  the 
nature  of  a  bill  of  peace,  to  bring  all  the  parties  into  a 
court  of  equity,  and  prays  an  injunction  against  them 
on  the  ground  that  they  had  no  right  of  action,  this 
permission  having  been  first  granted  by  the  municipal 
authorities  of  the  city,  and  afterwards  ratified  by  the 
legislature  of  the  state ;  alleging  that  they  were  in  the 
exercise  of  their  legal  rights,  and  such  rights  were  not 
the  subject-matter  of  a  suit  for  damages,  inasmuch  as 
the  act  of  the  legislature  ratifying  the  act  of  the  au- 
thorities of  the  city  of  Augusta,  in  giving  the  railroads 
the  right  to  this  street,  contained  no  provision  for  the 
assessment  of  damages  for  compensation.  The  court 
maintained  the  bill  and  refused  to  dismiss  it  for  want 
of  equity,  holding  that  it  was  in  the  nature  of  a  bill  of  * 
peace,  and  he  could  maintain  jurisdiction  in  it. 

The  railroads  excepted  to  his  decision  on  the  ground 
that  he  held  a  right  of  action  accrued  to  those  parties. 
The  others  excepted  on  the  ground  that  he  had  fettered 
their  legal  rights  with  this  illegal  condition  he  had  im- 
posed upon  ^em. 
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We  hold,  from  the  facts  disclosed  by  this  record, 
that  equity  iray  take  jurisdiction  by  bill,  in  the  nature 
of  a  bill  of  peace,  under  section  3166  of  the  Code,  and 
brin^  all  the  parties,  plaintiffs  and  defendants,  into  the 
fornm,  and  adjust  their  several  rights  by  one  decretal 
verdict ;  and  the  inquiry  upon  the  trial  of  such  case 
will  not  only  cover  past,  but  future  damages,  so  as  to 
estop  all  further  or  future  litigation  in  or  about  the 
same  subject  matter,  and  operate,  upon  compliance 
with  such  verdict,  as  a  complete  investiture  of  the  legal 
rights,  free  from  further  claim  of  damage  against  the 
railroads  in  their  use  of  Washington-street,  Augusta, 
for  railroad  purposes,  within  the  legitimate  scope  of 
the  legislative  right  granted  to  them. 

2.  The  controlling  question  made  by  this  record^ 
and  upon  whit^li  all  others  hinge,  is,  whether  the. rail- 
road companies  are  liable  Tor  damages  to  the  holders 
of  property  along  Washington -street,  in  the  city  of 
Augusta,  by  the  use  of  the  street  by  them  for  rai  load 
purposes.  This  question  is  one  of  vital  importance  in 
its  consequences,  and  in  the  adjudication  of  the 
principles  involved  in  it.  The  previous  decisions  of 
this  court  upon  questions  arising  under  the  use  of  the 
street,  by  these  railroad  companies,  relieves  the  ques* 
tion  of  many  auxiliary  subjects,  and  leaves  it  to  be 
decided  upon  broad  principles  of  law.  The  fee  to  the 
street  in  question  is  conceded  to  be  in  the  state.  That 
the  city  authorities  of  Augusta  and  the  legislature 
have  granted  this  right  to  the  railroad  companies  is 
equally  admitted.  That,  by  reason  of  such  legislation, 
such  use  of  the  street  is  not  a  public  nuisance,  has  been 
determined  by  this  court.  That  the  action  of  the  legis- 
lature makes  no  provision  for  compensation  or  assess- 
ment for  damages,  is  a  fact  unquestioned. 

And  the  case,  therefore,  presents  itself  upon  a  naked 
legal  principle  as  to  whether  the  use  of  a  public  street 
in  an  incorporated  city  can  be  granted  to  railroads  to 
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run  their  cars  over  by  steam  power  by  the  municipal 
aathorities,  and,  when  ratified  by  the  legislature,  will 
sach  municipal  and  legislative  permission  prevent  suits 
for  damages  against  such  roads  by  property  holders 
abutting  on  said  street. 

And  is  (he  silence  of  such  legislative  act  in  regard 
to  compensation  a  denial  of  the  right  to  claim  damages 
at  common  law?  The  argument  concedes  that  suit 
may  be  instituted  for  damages  by  the  lot  owners,  if  the 
use  of  the  street  by  the  railroads  denies  to  such  owners 
free  ingress  to  and  egress  from  their  property  over  and 
upon  such  streets.  But,  it  is  contended  with  great 
ability,  and  upon  a  large  array  of  authority,  that,  in 
the  absence  of  all  statutory  provisions  to  that  effect^ 
no  case,  and  certainly  no  principle,  seems  to  justify 
the  subjecting  any  person,  natural  or  artificial,  in  the 
prudent  pursuit  of  his  own  lawful  business,  to  the  pay- 
ment of  consequential  damages  to  other  persons  in  their 
property  or  business.  Medfield  on  Railways^  291. 
And,  in  support  of  this  proposition,  cases  are  relied  on 
decided  by  this  court :  28  Oa.  418,  and  34  Ga.  327. 
The  basis  of  these  recognized  principles  is,  that  where 
property  of  the  individual  is  not  taken  for  /.he  public 
use,  the  injury  resulting  from  the  legitimate  exercise  of 
a  lawful  employment,  working  injury,  io  damnum^ 
absque  injuria. 

If  the  property  were  taken,  the  right  to  compensa- 
tion can  not  be  denied,  for  it  is  constitutionally  guaran- 
teed, and  the  legislature  limited  in  that  respect.  A 
very  delicate  question  arises  upon  construction,  as  ta 
whether  there  can  be  a  taking,  within  the  constitutional 
inhibition,  of  rights  and  easements,  which  are  a  part  of 
the  necessary  use  to  the  full  enjoyment  of  the  property, 
without  compensation.  If  the  track  lay  upon  an  inch 
of  ground  belonging  to  another,  it  is  so  sacredly 
guarded  that  no  power,  state  or  national,  could  appro- 
priate it.     And  yet,  by  the  admission  of  thu  principle^ 
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contended  for,  a  man  may  be  driven  from  his  home  and 
household  gods.  Trains,  freighted  and  driven  by 
steam,  with.giists  of  thick  smoke  through  his  windows, 
and  screaming  along  in  front  of  his  door,  may  affect 
his  health  and  destroy  his  peaceful  enjoyment  of  his 
property,  and  he  is  remediless.  Are  not  these  equiva- 
lent, in  the  construction  of  law,  to  a  taking  %  Coolky, 
in  his  Constitutional  Limitations ^  a  work  of  great 
ability,  and  entitled,  from  its  thorough  analyzation  of 
all  the  subjects  upon  which  it  treats,  to  great  considera- 
tion, says:  *' Any  injury  to  the  property  of  an  indi- 
vidual, which  deprives  the  owner  of  the  ordinary  use 
of  it,  is  equivalent  to  a  taking,  and  entitles  him  to 
compensation.''  C.  C.  L.  564 ;  14  Comst,  146.  But 
the  idea  suggested  is,  that  the  legislature  must  have 
provided  for  the  compensation,  fixed  a  rule  of  damages 
or  mode  of  ascertainment.  And,  again,  while  the  grant 
of  the  right  by  the  legislature  prevents  the  act  done 
from  being  regarded  a  nuisance,  we  are  of  opinion  it  is 
not  a  logical  or  legal  consequence  of  such  grant,  that  it 
may  not  inflict  injury  or  damage.  The  admission  of 
the  one  is  not  the  necessary  exclusion  of  the  other. 
And  we,  therefore,  arrive  at  the  conclusion  that,  when 
the  state  grants  a  right,  the  use  of  which  works  an  in- 
jury to  another,  and  the  law  provides  no  mode  of 
assessing  compensation  for  such  an  injury,  the  right  of 
suit  for  damages,  if  any  oan  be  proven,  as  we  will  here- 
after discuss,  is  not  taken  away  by  such  law. 

3.  Now,  by  contract,  purchasers  of  property  on 
Washington-street  acquired,  by  ownership,  a  right  to 
the  free  use  of  it  for  all  purposes,  and  it  makes  no 
difference  where  the  fee  to  the  highway  resided.  The 
use  is  the  subject-matter  of  disturbance.  It  will  not  be 
doubted  that  a  public  street  is  for  the  use  of  the  public, 
and  all  obstructions  thereon  are  trespasses  in  law.  And 
in  these  days  of  progressive  improvements,  we  admit 
the  legality  for  public  use  of  such  streets,  by  laying  an 
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iron  bar  upon  them,  to  facilitate  conveyance,  by  per- 
mitting cars  to  run  over  them.  The  enlightened 
opinion  of  the  world  recognizes  this  appropriate  use ; 
and  we  indorse  the  authorities  of  judges  and  publicists 
on  this  subject.  '  We  need  not  pause  to  notice  the 
growing  tendency  of  couri:s  to  shield  corporations  from 
all  prejudiced  assaults  through  the  forms  of  law. 
Monopolies  are  evidences  of  civilization,  and  invoke  no 
captious  criticism  at  my  hands. 

But,  after  a  careful  review  of  the  authorities  pre- 
sentedy  I  am  not  satisfied  that  the  use  of  a  public  street 
in  a  city  by  steam  power,  is  within  the  legitimate  use 
of  such  street.  I  think  the  streets  may  be  used,  and 
bars  laid  upon  them,  and  cars  drawn  over  them  by 
Jiiyrses  ;  but  there  is  something  in  a  locomotive  power^ 
in  throwing  smoke  into  the  houses  along  the  street^  its 
tremendous  weight  shaking  the  houses  and  breaking 
plastering  and  walls ;  and  in  the  noise  and  screeching 
of  whistles,  which,  in  the  machinery  employed,  may 
make  it  the  subject-matter  of  injury,  which  the  horse^ 
car,  slowly  driving  along,  would  not  occasion.  It  is 
not  in  the  use  of  the  street  for  cars,  but  in  the  mode  of 
use.  And,  as  an  original  proposition,  I  gravely  doubt 
the  right  of  any  power  to  take  a  street,  dedicated  to 
public  use  for  the  citizens,  and  convert  it  into  a  railroad 
track,  without  the  consent  of  the  property  holders 
thereon,  where  it  comes  as  an  obstacle  to  a  great 
thoroughfare,  and  the  law  provides  no  compensation. 
The  right  of  eminent  domain  may  be  exercised  over 
houses  or  streets,  but  the  legislature  of  Georgia,  in  the 
grant  of  charters,  never  contemplated  arbitrary  going 
through  towns  upon  the  part  of  railroads. 

Nor  can  it  be  said  that  the  citizen  who  buys  prop- 
erty with  knowledge,  and  by  right,  can  not  complain 
of  the  use  of  the  street  upon  which  it  lies  for  any  pub- 
lic purpose,  if,  by  such  knowledge,  he  is  to  be  held  as 
understanding  the  power  to  make  a  railroad  track  of 
ni — 7 
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the  street  is  contemplated.  Such  is  not  ordinary  ;  and 
when  it  is  done  by  the  legislature,  I  am  of  opinion  he 
has  the  right  of  suit  left ;  that  he  is  not  shorn  of  his- 
right  to  complain  and  present  his  case  to  the  court  and 
country. 

But,  on  the  trial,  the  most  difficult  question  still 
remains  to  be  disposed  of— as  to  what  elements  of 
damage  may  be  given  in  evidence. 

From  the  view  I  entertain  on  the  subject,  T  am  sat- 
isfied that  the  rule  ought  to  embrace  the  actual  damage^ 
sustained  from  obstruction  to  the  free  ingress  and 
egress,  and  access  over  and  upon  the  streets.  Inas- 
much as  the  law  has  allowed  the  use  of  the  streets  by 
steam-cars,  the  passage  over  the  street  would  not  be,  in 
itself,  an  obstruction,  while  reasonably  exercised.  And 
the  laying  of  the  iron  upon  the  street,  though  it  may 
create  a  jolt  in  crossing,  would  not  be  an  element  of 
damage ;  for  it  lies  there  by  direction  of  the  law.  Nor 
would  the  apprehension  of  safety  to  children  going  out 
upon  the  street,  nor  the  possibility  of  sickness  in 
families,  or  any  fancifal  or  speculative  disturbance 
constitute  an  element  The  damage  which  the  law- 
recognizes  must  be  actual,  something  tangible  and  de- 
terminable ;  and  to  arrive  at  this  the  occupation  of  the 
parties,  by  which  losses  in  scholars,  or  in  trade,  or  the 
like,  have  been  occasioned,  would  not  be  legitimate;, 
but  the  actual  depreciation  of  the  value  of  property 
would  be  proper,  and  this  depreciation,  not  only  from 
questions  of  access  upon  the  street,  but  the  noise, 
smoke,  shaking  of  walls  or  plastering,  and  the  like, 
which  can  be  traced  as  effect  to  cause.  In  cases  of  this 
kind  damages  are  not  given  for  feelings  of  parties,  or 
the  fact  that  carriages  might  be  injured  by  runaway 
horses,  or  that  visitors  are  prevented  from  coming  to* 
the  house,  but  must  rest  upon  some  solid,  tangible 
injury ;  all  consideration  of  sentimental  injuries  must 
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be  kept  away  in  evidence  and  in  argnment  from  the 
jniy. 

We,  therefore,  affirm  the  judgment  of  the  conrt  be- 
low, so  far  as  he  held  jurisdiction  in  equity  over  the 
parties  and  subject-matter  and  enjoined  the  suit  at  law, 
reversing  the  condition  required  to  be  filed  in  writing, 
and  give  direction  to  the  trial,  covering  all  the  equities 
and  riglits  of  parties,  and  settling  by  one  verdict,  and 
apportioning  the  damages  found,  if  any,  among  the 
various  roads,  and  the  past  and  prospective  claims  of 
damage  to  be  settled,  and  the  roads  have,  from  com- 
pliance with  such  verdict,  future  indemnity. 

Judgment  affirmed,  except  as  to  the  condition  therein 
stated ;  as  to  that,  reversed. 

Wakneb,  J.,  concurred. 

MoCat,  J.,  dissented. 


MoINTIRE  n.  THE   WESTERN    NORTH   CARO- 
LINA RAILROAD  COMPANY. 

67  Ifinik  Carolina.  278. 

Supreme  Court  of  North  Carolina;  June  Term,  1872. 

OoiBpeiuNitioB  for  ii^nxy  to  property  from  oonstrnctlon  of  railway. 
HfrMrMm.  VVhere  the  law  provides  a  special  proceeding  for  the  assess- 
ment of  damages  to  the  land  of  a  private  individaal,  resulting 
from  the  constmcdon  of  a  railway,  his  remedy  at  common  law  by 
action  of  trespase  on  the  case  to  recover  damages  for  the  injury  is 
taken  away. 
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Appeal  to  the  supreme  court  of  North  Carolina  from 
the  superior  court  of  McDowell  county. 

This  was  an  action  to  recover  damages  for  injuries 
caused  by  the  construction  of  the  defendant's  railway 
■upon  the  plaintiffs'  land.  The  court  held,  upon  the 
grounds  stated  in  the  followin&;  opinion,  that  such  an 
action  could  not  be  maintained.  From  this  decision 
the  plaintiffs  appealed. 

Ovide  DupTCy  for  the  plaintiffs. 

W.  H.  Bailey y  for  the  defendant 

BoDMAK,  J. — ^The  only  question  presented  in  this 
case  is,  whether  the  common  law  remedy  of  an  owner 
of  land,  by  an  action  of  trespass,  against  a  railroad 
companj'^  which  has  entered  on  his  lands  for  the  pur- 
pose of  building  its  road,  is  taken  away  by  Rev.  Code^ 
ch.  61,  §§  9  to  21 ;  or  whether  the  remedy  thereby 
given  is  cumulative. 

We  are  of  opinion  that  the  intention  of  the  act  was, 
to  deprive  the  owner  of  his  common  law  remedy,  and 
to  give  him  the  one  provided  by  the  act  in  lieu  of  it. 
We  come  to  this  conclusion  from  the  analogy  between 
the  policy  of  the  act  mentioned,  and  the  act  of  1809  on 
the  subject  of  mills :  Rev.  CodCj  ch.  74.  We  admit 
that  the  language  of  the  latter  act  more  clearly  excludes 
a  resort  to  the  common  law  remedy,  than  that  of  the 
one  in  question.  But  the  decisions,  Gillet  v,  Jones,  1 
Dev.  &  B.  339  ;  Gilliam  v.  Canady,  11  Ired.  106,  do  not 
go  so  much  on  the  words  of  the  act  as  upon  its  evident 
policy*  If  the  owner  of  land  overflowed  by  a  mill  dam 
could  bring  his  action  on  the  case  for  damages  every 
day,  no  public  mill  could  be  established.  In  like 
manner,  if  the  owner  of  land  taken  by  a  railroad  for.  its 
track  could  bring  his  action  of  trespass  every  day,  no 
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railroad  could  be  built.  In  such  case  the  law  considers 
the  property,  though  taken  for  an  individual,  or  for  a 
private  corporation,  as  taken  for  the  public  use. 
Raleigh,  &c.,  E.  R.  Co.  tJ.  Davis,  2  Dec.  &  B.  461.  It 
is  not  forbidden  by  the  constitution,  if  compensation 
be  made ;  and  compensation  is  provided  for.  The 
mode  of  obtaining  it  may  not  be  so  easy  or  satisfactory 
to  the  owner,  but  it  is  not  illusory  ;  a  substantial  and 
just  compensation  may  be  obtained.  There  can  be  no 
doubt  that  the  legislature  had  the  right  to  take  away 
the  common  law  remedy;  the  only  question  possible 
is  as  to  their  intention. 

It  is  suggested,  however,  that  the  act  only  intended 
to  famish  the  company  with  a  means  of  acquiring  a 
title  to  the  land  needed,  and  not  to  deprive  the  owner 
of  any  remedy  unless  the  company  availed  itself  of  the 
means  furnished.  But  the  act  says  either  party  may 
proceed,  by  petition,  to  have  the  damages  assessed.  If 
the  officers  of  the  company  can  not  enter  on  lands  and 
make  surveys  without  a  trespass,  they  could  never 
locate  the  road.  And  if  the  road  were  located,  and  its 
construction  delayed  until  the  damages  to  all  the  land 
owners  on  the  route  were  ascertained  under  the  act, 
the  delay  would  be  indefinite,  and  of  no  benefit  to  any 
one.  To  hold,  that  during  the  pendency  of  a  proceed- 
ing by  the  company  to  have  the  lands  condemned,  it 
could  not  prosecute  its  work  without  being  exposed 
daily  to  an  action  of  trespass,  would  effectually  defeat 
the  policy  of  the  act.  The  act  intended  to  allow  the 
company  to  enter  and  construct  its  road  at  once,  leav- 
ing the  question  of  damages  (if  the  parties  could  not 
agree  on  them)  to  be  settled  afterwards.  The  company 
was  not  obliged  to  initiate  proceedings.  It  is  not 
obliged  to  know  that  the  owner  claims  damages,  until 
he  claims  them  in  the  mode  provided. 

There  is  a  view  of  the  act  which  seems  conclusive- 
What  could  be  the  sense  or  policy  of  giving  to  the  land 
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owner  the  comparatively  feeble  remedy  provided  by 
the  act,  unless  it  was  intended,  or  supposed,  that  he 
would  thereby  lose  the  one  already  possessed,  so  much 
more  potent,  and  adequate  for  every  occasion. 

By  the  Couet. — Judgment  affirmed. 


THE  STOCKTON  &  VISALIA  RAILROAD  COM- 
PANY  %.  THE  COMMON  COUNCIL  OF  THE 
CITY  OP  STOCKTON. 

41  aalifomm,U7. 

Supreme  Court  of  Calif  or  ida  ;  April  Term^  1871. 

statutes.  The  power  of  the  judiciary  to  declare  an  enactment  of  the 
legislature  of  a  state  unconstitutional  should  never  be  exerted  ex- 
cept when  the  conflict  between  the  statute  and  the  constitution  is 
palpable  and  incapable  of  reconciliation.  An  alleged  limitation 
upon  the  powers  of  a  state  legislature  must  appear  either  by  the 
words  employed  for  that  purpose  in  the  constitution,  or  by  an  im- 
plication  necessarily  flowing  from  those  words,  and  without  which 
the  words  themselves  can  not  have  their  natural  force  and  fair 
import 

Taxes.  The  constitution  of  California  places  no  limitation  upon 
the  power  of  the  legislature  to  impose  taxes.  The  principle  upon 
which  taxation  is  to  be  imposed  is  pointed  out,  but  the  extent  to 
which  it  may  be  carried  is  left  unlimited,  except  by  legislative  dis^ 
cretion. 

Sminent  domain.  Taxes.  Where  the  **  public  use  "for  which  a 
state  constitution  allows  private  property  to  be  taken  is  not  defined 
by  the  constitution,  its  definition  must  be  left,  in  large  measure,  to 
legislative  determination;  and  the  resolve  of  a  legislative  body  by 
which  a  tax  is  imposed,  or  private  property  taken  is,  necessarily, 
such  a  determination.  Hence,  when  the  legislature  has  determined 
that  a  particular  railroad  in  fact  concerns  the  public  interest,  ite 
determination  in  that  respect  can  not  be  reviewed  by.  the  courts* 
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There  is  no  difference  between  the  public  use  which  will  authorize 
the  taking  of  private  property  in  aid  of  a  railroad,  and  the  public 
use  which  will  support  the  laying  of  a  tax  in  aid  of  the  road. 
Wherever  the  power  of  eminent  domain  may  be  exercised  in  aid  of 
a  railroad,  taxation  may  be  resorted  to  for  the  same  purpose. 

Aid  to  construction  of  a  railroad,  as  a  public  use,  may  be  extended  by 
means  of  the  power  of  eminent  domain,  or  by  subscription  to  capi- 
tal stock,  or  donations  made  by  cities  and  other  political  subdi- 
visions of  the  state,  under  authority  of  the  legislature. 

The  fact  that  a  railroad  is  owned  and  operated  by  a  private  corpor- 
ation, and  for  private  profit,  does  not  prevent  its  being  also  of  pub- 
lic use. 


Applicatton  to  the  supreme  court  of  California  for 
a  writ  of  mandate. 

The  petition  prayed  for  a  mandate  requiring  the 
city  of  Stockton  to  levy  a  tax  suflScieut  to  pay  the  in- 
terest due  on  bonds  of  the  city  issued  to  aid  in  the 
construction  of  the  petitioner's  road,  under  an  act  of 
the  state  legislature,  Cal.  Stat  1869-70,  651.  The 
respondents'  answer  alleged  that  the  statute  author- 
izing the  issue  of  the  bonds  was  unconstitutional  and 
void. 

J.  H,  McConnell^  J.  B.  HaU^  and  8.  W.  Sander- 
^oUy  for  the  petitioner. 

Jo.  SamiltoTiy  Attorney -Generali  and  Bale  &  Ed- 
mondSy  for  the  respondents. 

Wallace,  J. — An  act  was  passed  by  the  legislature 
at  its  late  session,  and  approved  on  April  1, 1870,  which 
is  entitled  '*An  act  to  empower  the  city  of  Stockton  to 
aid  in  the  construction  of  the  Stockton  &  Visalia  Rail- 
road."    Acts  1869-70,  551. 

In  substance  it  directs  the  municipal  authorities  of 
the  city  of  Stockton  to  donate  three  hundred  thousand 
dollars  to. a  company  who  propose  to  build  a  certain 
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railroad,  having  a  permanent  terminus  in  the  city  it- 
self, at  its  water  front.  Under  the  provisions  of  the  act^ 
the  bonds  of  the  city  for  the  entire  sum  are  to  be  placed 
in  the  hands  of  three  gentlemen  named  in  the  act,  who 
are  thereby  created  a  disbursing  board,  and  who  are  ta 
deliver  the  bonds  to  the  company  in  designated  sums, 
from  time  to  time,  as  the  work  shall  progress.  These 
bonds  are  to  bear  annual  interest,  accruing  at  a  fixed 
rate ;  and  to  pay  this  interest,  as  well  as  to  discharge 
the  principal  sum  mentioned  in  the  bonds,  the  act 
directs  the  municipal  authoriiies  of  the  city  to  levy  an 
annual  tax,  in  the  same  manner  in  which  city  taxes  for 
general  municipal  purposes  are  collected,  &c.  The 
authorities  of  the  city  have  pursued  the  directions 
given  them  by  the  legislature,  so  far  as  to  prepare  and 
deliver  the  bonds  to  the  disbursing  board ;  but  they 
now  refuse  to  levy  the  tax  to  pay  the  accruing  interest 
thereon. 

To  compel  them  to  do  this  'the  present  application 
for  a  mandamus  is  made  by  the  railroad  company. 

The  application  is  resisted  by  the  city  upon  a  single 
ground — 'Hhat  said  act  of  April  1,  1870,  and  all  the 
provisions  thereof,  are,  and  ever  have  been,  repugnant 
to  and  in  violation  of  the  constitution  of  the  state  of 
California." 

It  is  thus  made  apparent  that  the  case  here  must 
turn  wholly  upon  the  question  of  constitutional  power 
in  the  legislature  to  enact  the  statute,  and  that  our  duty 
begins  and  ends  with  a  consideration  of  the  mere  point 
of  law  presented. 

This  is  so  obvious  that  no  one  will  controvert  it.  It 
is  so  plain  of  itself  that  no  reasoning  nor  process  of 
demonstration  could  make  it  clearer.  But,  self-evident 
as  it  is,  a  perusal  of  the  voluminous  printed  arguments 
on  file  admonishes  us  that  it  is  not  so  plain  but  that  it 
may  easily  be  forgotten.  Surely  we  are  not  here  ta 
pass  npon  the  motives  of  the  authors  of  the  statute. 
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Though  "corruption  may  invade  the  halls  of  legisla- 
tion, and  the  interests  of  the  people  be  betrayed  by  their 
chosen  representatives,"  and  though  ''the  executive 
may  prove  faithless  to  his  trust,"  the  constitutional 
autliority  of  these  fanctiooaries  to  enact  this  statute 
would,  nevertheless,  be  precisely  as  broad  and  deep  in 
its  measure  as  though  the  act  in  question  were  ad- 
mitted to  have  found  its  inspiration  in  the  widest  states- 
manship and  the  purest  public  virtue. 

It  is  unavailing,  therefore,  that  the  counsel  for 
respoudents  should  come  here  to  complain  that  *'it  is 
notorious  that  the  facility  of  influencing  legislative 
bodies  is  such  that  the  passage  of  any  measure  can  be 
secured  through  the  usual  appliances ;  for  even  if,  un- 
fortunately, this  be  true,  it  is  also  true  that  we  have  no 
authority  to  reform  these  "legislative  bodies,"  nor  to 
call  them  to  account  for  the  manner  in  which  they 
may  have  conducted  the  public  business  intrusted  to 
their  hands.  Questions,  too,  which  regard  the  mere 
policy  of  the  statute— inquiries  as  to  whether  it  is  in 
itself  a  wise  law  or  a  foolish  law ;  whether  its  antici- 
pated operation  will  be  to  promote  or  to  retard  the  true 
prosperity  of  the  people — are  not  for  us  to  consider  ; 
for  these,  and  other  questions  cognate  to  these,  involve 
the  field  of  mere  political  inquiry,  which  it  does  not 
become  us  to  enter,  and  which  we  can  not  enter,  except 
we  overleap  the  barriers  by  which  the  limits  of  our 
rightful  authority  are  plainly  defined. 

We  have  deemed  it  proper  to  say  thus  much  in 
limine^  in  order  that  our  purposed  silence  in  regard  to 
these  matters,  concerning  which  it  is  our  duty  to  be 
silent  here,  may  not  be  misconstrued  or  misunderstood. 

The  case  before  us  requires  an  examination  at  our 
hands  into  the  p,uthority  of  the  legislature  to  enact  the 
statute  in  question. 

The  authority  of  the  judiciary  in  this  country  to 
consider  of  the  extent  of  the  leu^lative  p')\ver  in  the 
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enactment  of  laws  was  formerly  denied  in  toto^  and  it 
will  be  remembered  that  in  the  early  days  of  the  fed- 
eral constitution  some  of  the  most  distinguished  public 
men,  among  whom  was  Mr.  Jefferson,  maintained  the 
opinion  that  no  court  had  the  rightful  authority  to  de- 
clare a  statute  unconstitutional  which  had  received  the 
sanction  of  the  popular  will,  acting  through  its  chosen 
representatives.  It  is  known,  too,  that  an  impeach- 
ment of  a  judfi^e  of  a  state  court  of  the  highest  grade 
was,  at  a  later  period,  instituted  for  an  attempt  upon 
his  part  to  uphold  this  power,  admitted  to  be  anomal- 
ous, and  that  upon  his  trial  but  a  single  vote  was 
wanting  to  his  conviction  of  the  charge  of  usurpation 
of  authority  in  his  ofl5ce. 

Though  the  power  itself  is  now  admitted,  it  is, 
nevertheless,  conceded  to  be  always  one  of  the  utmost 
delicacy  in  its  exercise,  and  never  to  be  exerted  except 
when  the  conflict  between  the  statute  and  the  constitu- 
tion is  palpable  and  incapable  of  reconciliation.  To 
this  effect  the  authorities  are  substantially  uniform. 

In  Santo  «.  Iowa,  2  Iowa,  208,  Mr.  Justice  Wood- 
ward, in  delivering  the  opinion  of  the  supreme  court 
of  Iowa,  unanimous  on  this  point,  said  : 

**For  some  time  after  the  establishment  of  the  state 
government,  it  was  doubted  whether  the  judiciary  pos- 
sessed authority  to  declare  and  hold  an  act  of  the  legis- 
lature unconstitutional  and  void,  and  the  exercise  of 
the  power  was  declined  by  some  courts.  And  now, 
although  the  power  is  universally  admitted,  its  exer- 
cise is  considered  of  the  most  delicate  and  responsible 
nature,  and  is  not  resorted  to  unless  the  case  be  clear, 
decisive,  and  unavoidable." 

And  said  the  supreme  court  of  Indiana,  4  Ind.  344  : 
^'Such  questions  (involving  the  constitutionality  of 
statutes)  are  always  regarded  by  the  courts  as  of 
serious  importance.  The  judiciary  look  to  the  acts  of 
the  legislature  with  great  respect,  and  reconcile  and 


AMERICAN    RAILWAY    REPORTS.  107 

Stockton,  &c.  R.  R.  Co.  v.  Common  Council  of  Stockton. 

sustain  them  if  possible.  The  general  assembly  is  the 
immediate  exponent  of  the  popular  will — expressly 
delegated  to  clothe  that  will  with  the  forms  of  law. 
The  presumption  that  such  a  body  has  sanctioned 
enactments  in  violation  of  the  constitution  is  not  to  be 
lightly  indulged.  That  the  act  is  imperfect  or  impol- 
itic is  not  enough.  These  defects  subsequent  legisla- 
tion can  remove  by  amendment  or  repeal.  To  bring  its 
validity  within  the  control  of  the  courts,  it  must  be 
clearly  subversive  of  the  constitution." 

See,  also.  Rice  «.  Foster,  4  Harr.  (Del.)  479; 
Fisher TJ.  McGier,  1  Gray  {Mass.\  1 ;  Commonwealth  v. 
William,  11  Pa.  61,  where  the  supreme  court  of  Penn- 
sylvania say:  '*0f  late  years  it  has  been  much  the 
fashion  to  impeach  the  action  of  the  legislative  bodies 
as  unconstitutional,  when  it  happened  not  to  accord 
with  the  party's  notion  of  propriety  and  abstr^ict  right. 
This  is  very  frequently  done  in  sheer  oblivion  of  the 
doctrine  that  express  prohibition  or  necessary  im- 
plication is  essential  to  oust  the  state  legislature  of 
authority.'' 

We  think  that  the  adjudications  in  this  court  give 
the  correct  definition  of  the  judicial  power  to  declare  a 
statute  unconstitutional,  as  now  maintained  by  the 
general  current  of  authority.  It  is  said,  12  CaL  384, 
that  it  "should  never  be  exercised  unless  there  be  a 
clear  repugnancy  between  the  inferior  and  the  organic 
law." 

Again,  17  CaL  SO :  "  But  the  legislative  department, 
representing  the  mass  of  political  powers,  is  no  further 
controlled,  as  to  its  powers,  or  the  mode  of  their  exer- 
cise, than  by  the  restrictions  of  the  constitution*  Such 
restriction  must  be  shown,  before  the  action  of  the 
legislature,  as  to  fact  or  mode,  can  be  held  invalid." 

Again,  17  Cal.  551 :  **But  it  is  equally  well  settled 
that  this  power  (to  declare  an  act  of  the  legislature  un- 
constitutional) is  not  to  be  exercised  in  doubtful  cases, 
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but  that  a  just  deference  for  the  legislative  department 
enjoins  upon  the  courts  the  duty  to  respect  its  will^ 
unless  the  act  declaring  it  be  clearly  inconsistent  with 
the  fundamental  law,  which  all  members  of  the  several 
departments  of  the  government  are  sworn  to  obey.'' 

The  law-making  power  is,  in  its  essence  and  nature, 
the  supreme  power  in  the  state,  and  the  legislature,  in 
its  exercise,  impersonates  the  aggregated  sovereignty  of 
the  people  themselves. 

Hence  it  results  that  the  legislature  is  politically 
omnipotent,  except  in  those  particulars  in  which  its 
power  has  been  limited,  qualified,  or  absolutely  with- 
drawn by  the  provisions  of  the  federal  or  the  state  con- 
stitution. Said  Chief  Justice  Black,  in  speaking  of 
this  feature  of  our  organized  political  system  :  "If  the 
people  of  Pennsylvania  had  given  all  the  authority 
which  they  themselves  possessed  to  a  single  person, 
they  would  have  created  a  despotism  as  absolute  in  its 
control  over  life,  liberty,  and  property  as  that  of  the 
Russian  autocrat.  But  they  gave  a  portion  of  it  to  the 
United  States,  specifying  what  they  gave,  and  with- 
holding  the  rest.  The  power  not  given  to  the  govern- 
ment of  the  union  was  bestowed  on  the  government  of 
the  state,  with  certain  limitations  and  exceptions  ex- 
pressly set  down  in  the  state  constitution.  The  federal 
constitution  confers  powers  expresslj*^  enumerated; 
that  of  the  state  contains  a  general  grant  of  all  powers 
not  excepted.  The  construction  of  the  former  instru- 
ment is  strict  against  those  who  claim  under  it;  the 
interpretation  of  the  latter  is  strict  against  those  who 
stand  upon  the  exceptions,  and  liberal  in  favor  of  the 
government  itself.  The  federal  government  can  do 
nothing  but  what  is  authorized  expressly  or  by  clear 
implication  ;  the  state  may  do  whatever  is  not  pro- 
hibited."    Sharpless  ^.  Philadelphia,  21  Pa.  St.  160. 

These  general  views  found  early  expression  in  this 
court,  People  «.  Coleman,  4  Gal.  46;  Thome  v.  San 
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Francisco,  Id.  157,  and  have  since  been  steadily  main- 
tained here.  6  Gal.  89 ;  13  Id.  159  ;  17  Id.  647 ;  26  Id. 
183. 

Whenever,  therefore,  it  is  alleged  that  a  statute 
which  has  been  enacted  in  due  form  by  the  legislative 
department  of  the  government  of  this  state  is,  indeed, 
in  excess  of  its  authority  to  enact,  it  is  necessarily  the 
allegation  of  an  exception  to  the  contrary  of  an  ad- 
mitted general  rule ;  and,  therefore,  the  construction  is 
*' strict  against  those  who  stand  upon  the  exception, 
and  liberal  in  favor  of  the  government  itself." 

Hence,  when  we  are  called  upon  to  declare  that 
there  was  no  authority  for  the  legislature  to  enact  a 
particular  statute,  it  is  necessary  that  we  be  pointed  to 
the  clause  or  clauses  of  one  or  the  other,  or  both,  of 
these  constitutions,  supposed  to  have  taken  away  the 
power  entirely,  or  limited  it  to  something  else  than  the 
subject  to  which  the  legislature  has  applied  it.  It  will 
not  do  to  talk  about  the  *'  spirit  of  the  constitution  "  as 
imposing  a  limitation  upon  the  legislative  power.  The 
limitation  ought  to  be  something  definite  in  itself— as 
definite  as  a  sum  to  be  subtracted  from  a  larger  one,  in 
order  to  ascertain  a  balance. 

The  ** spirit  of  the  constitution"  as  an  interdiction 
upon  legislative  power  was  repudiated  by  this  court,  in 
Patterson  ti.  Tuba  County,  13  Col.  182,  in  which  Mr. 
Justice  Dakiel,  of  the  supreme  court  of  the  United 
States,  is  mentioned  as  having  said  that  *'if  judges 
were  to  adopt  the  notion  that  a  law  might  be  declared 
unconstitutional  because  of  its  supposed  repugnance  to 
the  spirit  of  the  constitution,  they  ought  to  employ  a 
rapping  medium  to  procure  authentic  revelations  from 
that  spirit."  The  "spirit  of  the  constitution,"  as  a 
means  to  ascertain  the  powers  of  other  departments, 
would  partake  too  much  of  the  personal  spirit  of  the 
individual  judges  chosen  for  the  time  being  to  interpret 
that  instrument,  and  chameleonlike  it  would  be  apt  to 
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prove  white,  or  gray,  or  red,  or  bluish,  or  bottle-green, 
as  the  peculiar  views  of  those  having  the  spirit  in  their 
keeping  might  give  it  color.  However  it  may  be  urged 
upon  a  court  as  a  standard  by  which  legislative  power 
is  to  be  measured  in  a  particular  case,  such  as  that  now 
at  bar,  for  instance,  we  think  that  even  those  who  so 
urge  it  would  hesitate  long  before  they  could  be  brought 
to  inscribe  it  upon  the  constitution  itself,  that  the 
powers  of  each  of  the  departments  of  the  govern- 
ment should  actually  be  limited  by  the  ''spirit  of  the 
constitution,"  as  from  time  to  time  declared  by  the 
courts. 

The  rule  which  requires  that  an  alleged  limitation 
upon  the  powers  of  the  state  government  should  ap- 
pear either  by  the  words  which  the  people  have  em- 
ployed for  that  purpose,  or  by  an  implication  neces- 
sarily flowing  from  those  words,  and  without  which 
the  words  themselves  can  not  have  their  natural  force 
and  fair  import,  is  firmly  established. 

It  assumes,  and  correctly  assumes,  that  it  was  the 
intention  of  the  people  that  their  representatives  should 
exercise  all  political  power,  except  such  as  the  people 
themselves  have  singled  out  and  have  either  forbidden 
to  be  exercised  at  all,  or  permitted  to  be  exercised  only 
upon  certain  conditions,  and  understated  circumstances. 

If,  however,  there  be  among  the  great  powers  of 
government  a  single  one  upon  which,  more  than  upon 
any  other,  we  would  anticipate  that  the  intended  lim- 
itation of  the  power  would  have  found  exact  and  care- 
» ful  expression  upon  the  face  of  the  constitution  itself, 
that  one  would  be  the  power  involved  in  the  case  at 
bar— the  power  of* taxation  ;  for  it  is  notorious  that  in 
this  country  and  elsewhere  (everywhere  that  govern- 
ment has  found  an  organized  existence  among  men),  it 
has,  more  than  any  other,  perhaps  more  than  all  other 
powers  together,  proven  to  be  the  exhaustless  source 
of   political  disquiet  and    disturbance    in  the  body 


AMERICAN    RAILWAY    REPORTS,  in 

StocktoD,  &c.  R.  R.  Co.  «.  Common  Council  of  Stockton. 

politic.  Its  general  history  has  been  much  the  same 
in  all  countries  where  the  people  have  aspired  to  be 
free,  and  have  sought  to  obtain  guaranties  for  the 
safety  and  the  protection  of  their  property  against  the 
unreasonable  or  irregular  exactions  of  government. 

To  go  back  somewhat  less  than  three  hundred  years 
in  the  history  of  the  country  from  whose  political  polity 
many  of  the  most  important  features  of  onr  own  sys- 
tem have  been  derived,  we  find  an  important  tax  con- 
troversy pending  upon  the  point  of  the  power  to  im- 
pose taxes  upon  the  people,  and  the  particular  inquiry 
was,  whether  that  power  belonged  to  the  King,  by 
virtue  of  the  royal  prerogative,  or  was  only  to  be  exer- 
cised by  the  people  themselves,  through  their  repre- 
sentatives in  parliament. 

It  was  in  1606  that  Bates's  case  arose,  upon  an  in- 
formation in  the  Exchequer,  in  which  the  question  was 
distinctly  presented.  It  was  recognized  as  one  of  sur- 
passing importance  to  the  English  people,  and,  in  his 
argument  against  the  asserted  power  of  the  Crown  in 
that  case,  Mr.  Yelviseton  gave  expression  to  tbe 
popular  view  of  the  day  when  he  said :  '*  It  is  not  what 
we  shall  be  called,  or  how  we  shall  divide  what  we 
have,  but  whether  we  shall  have  anything  or  nothing.'* 

Bates's  case  was  determined  by  the  court  in  favor 
of  the  Crown,  as  were  other  like  cases  which  followed 
— among  them  the  celebrated  case  of  Hampden  con- 
cerning the  ship  money.  The  controversy  thus  waged 
in  the  courts  led  at  last  to  the  long  and  disastrous 
struggle  which  culminated  in  the  overthrow  of  the 
government  and  the  establishment  of  the  protectorate* 
That  all  taxes  must  be  laid  by  the  people,  through 
their  representatives  in  parliament,  has  been  since 
firmly  maintained  in  England.  At  the  Restoration, 
even,  amid  the  general  national  joy  at  the  welcome 
event,  it  was  not  forgotten  to  resolve,  that  to  tax  in  any 
other  manner  than  ^^  in  parliament  is  against  the  law 
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of  the  land."  The  House  of  Commons  alone  has 
authority  to  originate  bills  of  supply,  and  the  upper 
branch  of  pariiament  has  no  power  to  even  amend 
such  a  bill,  for  the  House  of  Commons  only  is  com- 
posed of  the  representatives  of  the  people. 

In  this  country  the  revolution,  as  is  well  known, 
originated  in  the  same  idea,  so  firmly  fixed  on  the  pop- 
ular mind,  that  taxation  should  be  imposed  on  the 
people  only  through  their  chosen  representatives. 
Hence,  in  organizing  the  federal  government,  the 
house  of  representatives  was  given  the  sole  power  of 
originating  bills  for  taxation.  Const  U.  S.^  Art.  I., 
§  7 ;  and  various  constitutional  provisions  upon  this 
particular  subject  are  to  be  found  in  the  state  constitu- 
tions of  some  thirty-three  of  the  states,  in  some  of 
which  the  rule,  that  measures  of  taxation  must  origi- 
nate only  in  the  popular  branch  of  the  legislature,  is 
preserved,  and  in  the  others  qualified  or  abrogated  al- 
together. 

It  would  be  somewhat  strange,  in  view  of  this  his- 
tory, if  it  should,  after  all,  appear  that  those  who 
framed  the  constitutions  of  the  state  governments  in 
this  country,  and  especially  that  of  the  state  of  Cali- 
fornia, should  have,  through  mere  inattention,  failed  to 
limit  the  power  of  taxation  in  every  respect  which  vras 
deemed  practicable.  We  accordingly  find  in  the  consti- 
tution of  California,  in  section  13,  article  IL,  an  import- 
ant limitation,  not,  indeed,  upon  the  extent  of  the 
power  itself,  but  upon  the  mere  mode  upon  which  it  ia 
to  be  exerted.  Taxation  is  thereby  required  to  operate 
equally  and  uniformly,  and  upon  the  ad  valorem  prin- 
ciple. No  attempt  was  made  to  limit  i\i^  power  itself 
in  the  hands  of  the  state  government.  The  convention 
at  Monterey  knew  very  well  that  such  an  attempt 
would  be  an  attempt  upon  the  safety  of  the  govern- 
ment which  it  was  their  purpose  to  establish — not 
imperii 
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Taxation*  originates  in  the  financial  necessities  of 
government.  Those  necessities  are  in  themselves  il- 
limitable by  human  agency.  The  means  of  the  supply, 
to  be  adequate,  must  be  illimitable  too.  •  It  can  not  be 
foreseen  by  the  framers  of  the  constitution,  who  would 
limit  the  power  of  taxation,  what  may  be  the  necessi- 
ties of  the  government,  at  a  given  time,  or  under  the 
pressure  of  attack  from  without,  or  insubordination 
within  its  bordei-s,  or  what  pecuniary  means  it  may 
need  in  its  possible  struggle  with  those  diflSculties 
which  it  is  the  very  purpose  of  organized  government 
to  meet  and  overcome.  To  assure  the  public  safety, 
therefore,  dictates  that  the  state  be  clothed  with  power 
to  command  its  entire  material  resources. 

Hamilton,  in  elaboration  of  this  truth,  says: 
*'  Money  is  with  propriety  considered  as  the  vital  prin- 
ciple of  the  body  politic— as  that  which  sustains  its  life 
and  motion,  and  enables  it  to  x>erform  its  most  essential 
functions.  A  complete  power,  therefore,  to  procure  a 
regxdar  and  adequate  supply  of  it,  as  far  as  the  re- 
Bources  of  the  community  will  i)ermit,  may  be  regarded 
as  an  indispensable  ingredient  in  every  constitution. 
From  a  deficiency  in  this  particular,  one  of  two  evils 
must  ensue ;  either  the  people  must  be  subjected  to 
continual  plunder  as  a  substitute  for  a  more  eligible 
mode  of  supplying  the  public  wants,  or  the  govern- 
ment must  sink  into  a  fatal  atrophy,  and  in  a  short 
course  of  time  perish."    Federalist ^  No.  XXIX. 

The  possible  financial  necessity  of  the  government 
may  require  all  the  wealth  within  its  limits.  The  extent 
of  the  actual  necessity  is  for  the  legislature  to  determine 
in  all  cases  ;  this  is  political  power.  It  is  the  power  to 
exhaust  the  substance  of  the  people  by  a  levy  equal  in 
amount  to  their  aggregate  wealth.  Hence  it  was  aptly 
said  by  Chief  Justice  Marshall,  more  than  fifty  years 
ago,  in  speaking  of  the  power  of  taxation,  as  it  ex- 
isted under  the  American  constitutions  in  his  day,  that 
m.- 
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*'the  power  to  tax  involves  the  power  to  destroy.'^ 
McCulloch  ».  Maryland,  4  Wheat  316. 

In  the  same  case,  the  same  great  anthority  adds,  p^ 
428:  **The  only  security  against  the  abuse  of  the* 
power  is  found  in  the  structure  of  the  government 
itself.  In  imposing  a  tax,  the  legislature  acts  upon  its 
constituents.  This  is  in  general  a  sufficient  security 
against  erroneous  and  oppressive  taxation.  The  people 
of  a  state,  therefore,  give  to  their  government  a  right  of 
taxing  themselves  and  their  property,  and  as  the  exi- 
gencies  of  government  can  not  be  limited,  they  pre- 
scribe no  limits  to  the  exercise  of  this  right,  resting- 
confidently  on  the  interest  of  the  legislators,  and  oi> 
the  influence  of  the  constituents  over  their  representa- 
tives to  guard  them  against  its  abuse." 

The  convention  at  Monterey  understood  well  that 
they  had  not  limited  the  power  of  taxation  in  the  state^ 
government,  and  they  understood,  too,  the  reason  why 
they  could  not  venture  upon  the  experiment.  This  i& 
seen  by  section  37,  article  IV.,  where  they  provide  for 
restricting  the^  power  of  municipal  corporations  to  im- 
pose taxes.  This  restriction  of  the  power  of  taxation 
in  the  hands  of  municipal  corporations  could  be  safely 
imposed,  because  the  safety  of  the  state  was  not  sup- 
posed to  be  committed  to  the  municipalities,  in  general 
charged  with  duties  of  a  mere  local  and  police  char- 
acter. That  the  convention  would  have  imposed  a 
similar  or  some  limitation  upon  the  taxing  power  of 
the  state,  had  it  been  considered  advisable  at  that  day, 
can  not  be  doubted,  for  they  limited  the  public  indebt-- 
ness  to  a  fixed  sum,  except  under  peculiar  and  named 
circumstances,  article  VIII.;  and  they  utterly  prohib- 
ited the  loaning  of  the  public  credit  for  private  pur- 
poses under  any  circumstances  whatever,  section  10, 
article  XI. ;  but '  they  omitted,  and  evidently  ear 
indusiria^  to  place  any  limitation  upon  the  mere 
power  of  the  state  to  impose  taxes.     The  principle 
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upon  which  taxation  is  to  be  imposed  by  the  state 
government  is  pointed  out  by  the  constitution,  but  the 
extent  to  which  it  may  be  carried  is  left  unlimited, 
except  by  legislative  discretion.  It  is  to  be  exerted  to 
raise  money  for  public  use. 

The  "public  use,"  though  mentioned  in  the  consti- 
tution, is  not  mentioned  with  reference  to  the  power  of 
taxation,  or  in  connection  with  any  limitation  upon  that 
power  contained  in  that  instrument. 

It  is  declared,  section  8,  article  X.,  that  private  prop- 
erty shall  not  be  taken  for  "public  use"  without  just 
compensation.  No  constitutional  definition  of  the 
words  "public  use"  is,  however,  given  in  that  instru- 
ment. 

For  much  the  same  reason  as  that  already  men- 
tioned, concerning  limitation  upon  the  power  of  taxa- 
tion  in  the  hands  of  the  state  government,  the  "  pnblic 
use,"  upon  which  the  power  of  eminent  domain  was  to 
be  exerted,  seems  to  have  been  left,  in  large  measure, 
to  the  determination  of  those  who  were  clothed  with  its 
exercise,  in  view  of  possible  contingencies  with  which 
they  might  be  called  to  deal,  rather  than  to  attempt  its 
restriction  by  anticipation. 

"Public  use,"  "public  purpose,"  and  "public  pol- 
icy" are  much  the  same  in  import.  "  Public  policy," 
— the  policy  upon  which  governmental  aflfairs  are  con- 
ducted for  the  time  being — is  legislative  policy  in  the 
main,  and  "public  use,"  and  "public  purpose,"  are 
largely  dependent  upon  this  policy — notoriously  vary- 
ing in  our  country,  from  time  to  time,  with  tbe  acces- 
sion to  power  of  political  parties,  differing  from  each 
other  as  to  the  system  of  measures  best  adapted  to  pro- 
mote the  interest  of  the  state.  The  resolve  of  a  legisla- 
tive body,  by  which  a  tax  is  imposed,  or  private  prop- 
erty taken,  is,  therefore,,  necessarily  a  legislative 
determination,  that  a  public  use  is  to  be  promoted  by 
the  tax,  or  the  taking  directed  ;  and  such  a  determina- 
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tion  is  the  determination  of  a  merely  political  question 
by  the  political  department  of  the  government. 

The  legislature,  in  the  case  before  us,  having  deter- 
mined the  construction  of  the  contemplated  road  from 
Stockton  to  Visalia  to  be  a  matter  of  public  concern, 
and  as  such  authorized  taxation  to  aid  in  the  work,  the 
question  arises  as  to  how  far  that  determination  is  open 
to  review  in  the  courts.  That  question  was  answered 
by  this  court  in  the  case  of  Napa  Valley  R.  R.  Co.  v. 
Napa  County,  30  Cal.  437 :  '^  Railroads  concern  the 
public  interest  as  matter  of  legal  judgment,  and  how- 
ever that  conclusion  may  be  opposed  to  the  fact  in  the 
case  at  bar  makes  no  diflFerence,  the  action  of  the  legis- 
lature on  the  question  not  being  open  to  review  by  the 
judicial  department  of  the  government.'' 

If  we  could  review  the  legislative  determination 
upon  that  point  at  all,  a  question  would  necessarily 
arise  as  to  the  extent  to  which  that  review  could  be 
carried  here.  Could  we  substitute  our  judgment  upon 
the  point  for  that  of  the  legislative  department  abso- 
lutely, as  we  sometimes  substitute  our  judgment  for 
that  of  a  court  from  whose  judgment  an  appeal  has 
been  prosecuted  to  this  court !  If  it  was  the  intention 
that  we  should  do  so,  it  would  seem  that  the  law  should 
have  pointed  out  some  mode  by  which  we  could  get 
before  us,  in  an  authentic  form,  the  facts  and  circum- 
stances upon  which  the  legislative  department  pro- 
ceeded in  the  particular  case.  In  the  absence  of  a 
knowledge  of  these  facts  and  circumstances  we  would 
ordinarily  be  unable  to  say  that  an  error  had  been 
committed  at  all.  A  case  might,  indeed,  be  presented 
in  which  it  might  appear,  beyond  the  possibility  of  a 
question,  that  a  tax  had  been  imposed,  or  the  property 
of  a  citizen  had  been  taken  for  a  use  or  purpose  in  no 
sense  public ;  or,  in  the  language  of  Chancellor  Wal- 
worth, 5  Paige  {N.  T.),  159,  *'  where  there  was  no  foun- 
dation for  a  pretense  that  the  public  was  to  be  benefited 
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thereby,"  and  in  such  case  it  would  be  our  duty  to 
interfere  and  afford  relief.  But  should  we  interfere  in 
any  other  than  such  a  case,  we  would  but  substitute  a 
policy  of  our  own  for  the  legislative  policy  in  the 
conduct  of  the  affairs  of  the  state,  and  substitute  our 
will  for  that  of  the  representatives  of  the  people.  The 
legislative  judgment  may  have  discovered  a  public  use 
and  a  public  benefit  in  the  encouragement  of  a  particu- 
lar class  of  improvements  in  the  state;  it  may  be  a 
public  use  in  the  building  of  a  bridge,  a  road,  or  a  mill ; 
and  may,  in  that  view,  aid  its  construction  by  giving 
the  public  funds  towards  that  end.  We  may  be  our- 
selves unable  to  see  why  the  particular  work  thus 
selected  for  government  aid  should  be  preferred  to 
another  work  of  equal,  or,  perhaps,  in  our  judgment, 
of  even  greater  public  importance,  but  which  has, 
nevertheless,  been  wholly  overlooked  ;  but  we  cau 
not,  upon  such  a  view,  forbid  the  government  aid  to 
the  work  selected,  any  more  than  we  could  direct  a 
similar  bounty  to  the  other  work,  in  our  opinion 
unreasonably  omitted.  In  Tennessee,  for  instance,  a 
statute  declared,  at  an  early  day,  when  grist  mills  were 
probably  scarce,  that  every  grist  mill  which  should 
thereafter  be  built,  and  should  at  any  time  grind  for 
toll,  should  be  held  and  deemed,  "and  is  hereby 
declared,  to  be  a  public  mill.'*  It  is  further  provided 
that  the  miller  should  grind  according  to  turn  ;  that  he 
should  grind  the  grain  well,  if  water  would  permit; 
that  he  should  take  no  more  than  one- eighth  of  the 
grain  for  grinding;  that  he  should  keep  a  certain 
description  of  grain  measures  ;  and  then  follows  a 
penalty  for  keeping  false  measures  or  violating  the 
other  provisions  of  the  statute.  Under  this  statute  one 
Goodlett  applied,  in  1832,  to  condemn  the  lands  of  one 
Barding,  for  the  purpose  of  erecting  a  grist  mill,  saw 
mill,  and  paper  mill  thereon.  The  supreme  court  of 
Tennessee,  upon  this  application,  said :    "  The  grist 
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^1  —  ' 

mill  is  a  public  mill.  The  miller  is  a  public  servant 
He  is  allowed  a  compensation  for  grinding,  &c.  .  .  . 
It  will  appear,  from  what  has  been  said,  that  when  an 
acre  of  land  is  taken  from  any  citizen  for  the  purpose 
of  erecting  a  grist  mill,  though  the  title  be  vested  in 
another  citizen,  yet  that  vestiture  is  for  a  public  use, 
and  is  wholly  different  from  the  case  of  taking  prop- 
erty from  one  man  and  giving  it  to  another  for  his 
private  benefit  only.  .  .  .  The  petitioners  say  they 
are  desirous  to  build  a  grist  mUl,  saw  mill,  and  paper 
mill.  For  these  purposes  they  ask  to  have  Harding's 
land  vested  in  them.  The  saw  mill  and  paper  mill  will 
have  no  public  character  ;  the  erection  of  these  mills 
would  be  wholly  for  the  private  use  of  these  petitioners. 
To  take  Harding's  land  for  such  use  would  be  uncon- 
stitutional." Harding  z).  Goodlett,  3  Ytrg.  iTenn.)  63. 
The  legislature  of  Tennessee,  in  pursuance  of  a 
policy  of  its  own,  had  seen  tit  to  declare  that  a  grist 
mill,  grinding  for  toll,  was  a  mill  for  public  use — there- 
fore the  court  held  it  to  be  such.  But  the  legislature 
had  not  declared  that  a  saw  mill  or  a  paper  mill,  how- 
ever conducted,  should  be  considered  a  public  mill — 
therefore  the  court  could  not  hold  them  to  be  other 
than  private  in  character.  This  case  arose  and  was 
decided  nearly  forty  years  ago.  The  court  did  not,  at 
that  day,  undertake  to  announce  a  policy  of  its  own, 
and  set  it  up  against  the  policy  of  the  legislative 
branch  of  the  government.  It  did  n^t  argue,  either, 
that  the  circumstance  that  the  miller  operated  the  mill 
for  his  "private  profit,"  and  received  one-eighth  of  the 
grist  for  grinding,  necessarily  made  the  mill  private, 
and  not  public,  in  point  of  constitutional  law ;  nor  did 
it  stop  to  inquire  whether,  if  a  grist  mill  operated  in 
that  way  was  indeed  to  be  considered  a  public  mill,  it 
ought  not  to  follow  that  a  paper  mill  or  a  saw  mill, 
working  on  the  same  terms,  would  also  be  public.  The 
court  seems  to  have  been  of  opinion  that  legislative 
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policy  has  something  to  do  with  determining  "public 
use"  and  ''public  purpose/'  and  that  it  was  just 
possible  that  Tennessee  legislative  policy  might  deter- 
mine that  the  erection  of  grist  mills  in  that  state  would 
promote  a  public  purpose  there,  which  would  not  be 
promoted  by  the  erection  of  saw  mills  or  paper  mill?. 
The  court  seems  to  have  been  of  opinion  that  this  was 
a  matter  for  legislative  determination,  and  it  accord- 
ingly upheld  the  authority  of  the  legislature  to  declare 
gristmills,  though  grinding  for  the  ''private  profit" 
of  the  miller,  to  be  public  mills  ;  it  has  not  been  sug- 
gested, either,  that  at  that  time  the  grist  mill  interest 
controlled  the  legislature  of  the  state  of  Tennessee,  or 
the  decisions  of  her  courts.  The  true  rule  to  be 
extracted  from  the  cases,  and  which  is  applicable  to 
the  case  at  bar,  is  that  if  it  is  possible  that  the  work  or 
object  selected  by  the  legislature  for  aid  concerns  the 
public  use  we  must  consider  that  it  does  in  fact  do  so. 
If  it  is  possible,  therefore,  that  the  city  of  Stockton 
may  have  a  public  interest  in  this  railroad,  then  the 
legislative  action  is  conclusive  here  that  the  city  does, 
in  fact,  have  such  a  public  interest  therein. 

In  the  Sharpless  case,  supra^  Chief  Justice  Black 
{speaking  of  the  acts  under  which  Philadelphia  aided 
in  the  construction  of  certain  railroads),  expressed  this 
view  when  he  said:  "But  it  is  not  our  bui?iness  to 
determine  what  amount  of  interest  Philadelphia  has  in 
either  of  these  improvements.  That  has  been  settled 
by  her  own  officers  and  by  the  legislature.  For  us  it  is 
enough  to  know  that  the  city  may  haf e  a  public  interest 
in  them,  and  that  there  is  not  a  palpable  and  clear 
absence  of  all  possible  interest  perceptible  by  every 
mind  at  the  first  blush.  All  beyond  that  is  a  question 
of  expediency — not  of  law — much  less  of  constitutional 
law.''  In  Conecticut  the  rule  by  which  the  court 
interprets  the  legislative  action  in  such  a  case  was 
declared  in  Booth  v.  Town  of  Woodbury,  32  Conn. 
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128.  The  town  of  Woodbury  was  supposed  to  be 
bound  to  furnish  thirty-two  men  to  serve  in  the  federal 
army,  under  the  call  of  the  President  during  the  lat(^ 
civil  war.  The  selectmen  of  the  town,  under  instruc- 
tions  of  a  town  meeting,  proceeded  to  raise,  on  account 
of  the  town,  some  six  thousand  dollars,  to  be  applied 
towards  hiring  substitutes  for  such  citizens  of  the  town 
as  might  be  drafted  thereafter,  and  the  legislature  of 
the  state  subsequently  ratified  these  proceedings  by 
which  this  gratuity  was  given  by  the  town.  The  court 
say :  "In  the  first  place,  if  it  be  conceded  that  it  is  not 
competent  for  the  legislative  power  to  make  a  gift  of 
the  common  property,  or  of  a  sum  of  money  to  be 
raised  by  taxation,  where  no  posBible  public  benefit^ 
direct  or  indirect,  can  be  derived  therefrom,  such  action- 
of  the  legislative  power  must  be  of  an  extraordinary 
character  to  justify  the  interference  of  the  judiciary, 
and  this  is  not  that  case.  Second,  if  there  be  the  least 
possibility  that  making  the  gift  will  be  promotive  in 
any  degree  of  the  public  welfare,  it  becomes  a  questioQ 
of  policy,  .  .  •  and  the  determination  of  the 
legislature  is  conclusive.  And  such  is  this  case.  Such 
gifts  to  unfortunate  classes  of  society,  as  the  indigent 
blind,  the  deaf  and  dumb,  or  insane,  or  grants  to 
particular  colleges  or  schools,  or  grants  of  pensions, 
swords,  or  other  mementoes  for  past  services,  involving^ 
the  general  good  indirectly  and  in  slight  degree,  are 
frequently  made  and  never  questioned." 

Upon  a  similar  question  before  it,  the  supreme  court 
of  Wisconsin  expresses  substantially  the  same  view!>. 
It  said :  *'  To  justify  the  court  in  arresting  the  proceed- 
ings and  declaring  the  tax  void,  the  absence  of  all  pos- 
sible public  interest  in  the  purposes  for  which  funds 
are  raised  must  be  clear  and  palpable — so  clear  and 
palpable  as  to  be  perceptible  by  every  mind  at  first 
blush."    Broadhead  t).  Milwaukee,  19  Wis.  652. 

In  Schenley  v.  Alleghany,  25  Pa.  130,  the  supreme 
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court  of  Pennsylvania  say  "that  the  exercise  of  the 
taxing  power  by  the  legislature  must  become  wanton 
and  unjust — ^be  so  grossly  perverted  as  to  lose  the 
character  of  a  legislative  function — before  the  judiciary 
will  feel  themselves  entitled  to  interpose  on  constitutional 
grounds.  To  arrest  the  legislation  of  a  free  people, 
especially  in  reference  to  burdens  self-imposed  for  the 
common  good,  is  to  restrain  the  popular  sovereignty, 
and  should  have  clear  warrant  in  the  letter  of  the  fun- 
damental law." 

In  his  work  on  constitutional  limitations,  p.  488, 
Judge  CooLEY  (perhaps  the  ablest  living  commentator 
upon  constitutional  law)  says:  '*It  must  always  be 
conceded  that  the  proper  authority  to  determine  what 
should  and  what  should  not  properly  constitute  a 
public  burden  is  the  legislative  department  of  the 
state,  ....  and  in  determining  this  question  the 
legislature  can  not  be  held  to  any  narrow  or  technical 
rale.  Certain  expenditures  are  not  only  absolutely 
necessary  to  the  continued  existence  of  the  govern- 
ment, but  as  a  matter  of  policy  it  may  sometimes  be 
proper  and  wise  to  assume  other  burdens  which  rest 
entirely  on  considerations  of  honor,  gratitude,  or  char- 
ity. The  officers  of  the  government  must  be  paid  ;  tlie 
laws  printed;  roads  constructed,  and  public  buildings 
erected ;  but  with  a  view  to  the  general  welfare  of 
society,  it  may  also  be  important  that  the  children  of 
the  state  should  be  educated,  the  poor  kept  from  star- 
vation, losses  in  the  public  service  indemnified,  and 
incentives  held  out  to  faithful  and  fearless  discharge  of 
duty  in  the  future  by  the  payment  of  pensions  to  those 
who  have  been  faithful  public  servants  in  the  past. 
There  will,  therefore,  be  necessary  expenditures,  and 
expenditures  which  rest  upon  considerations  of  policy 
alone,  and  in  regard  to  the  one  as  much  as  to  the  other 
the  decision  of  that  department  to  which  alone  questions 
of  state  policy  are  addressed  must  be  accepted  as  con- 
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clasive."  Again,  at  page  487,  the  same  author,  after 
stating  that  taxation  can  be  imposed  for  public  pur- 
poses only,  says :  "In  this,  however,  we  do  not  use  the 
word  public  in  any  narrow  and  restricted  sense,  nor  do 
we  mean  to  be  understood  that  when  the  legislature 
shall  overstep  the  legitimate  bounds  of  their  authority 
the  courts  can  interfere  to  arrest  their  action.  There 
are  many  cases  of  unconstitutional  action,  by  the  repre- 
sentatives of  the  people,  which  can  be  reached  only 
through  the  ballot-box,  and  there  are  other  cases  where 
the  line  of  distinction  between  that  which  is  allowable 
and  that  which  is  not,  is  so  faint  and  shadowy  that  the 
decision  of  the  legislature  must  be  accepted  as  final, 
even  though  the  judicial  opinion  might  be  different." 

Other,  and  like  authorities,  niigiit  be  cited  upon 
this  point,  but  we  think  that  without  farther  reference 
to  them  it  is  plain  enough  that  when  the  legislature  has 
determined  a  given  purpose  to  be  a  public  purpose,  we 
must  so  consider  it,  unless  we  can  see  at  first  blush 
that  it  is  not  possible  that  it  could  be  such.  The  field 
of  legislative  policy  is  vast  in  extent.  It  embraces  in 
its  ample  range  whatever  can  be  supposed  to  promote 
the  interest  of  the  body  politic,  enhance  the  public 
revenue  by  increasing  the  values  of  objects  to  be  taxed, 
facilitate  the  free  interchange  of  commodities,  or 
improve  the  social,  moral,  or  physical  condition  of  the 
community.  These,  and  almost  innumerable  other 
and  like  purposes,  favorably  affecting,  it  may  be,  some 
particular  individuals  more  directly  than  others,  and 
benefiting  particular  interests  or  localities  to  a  greater 
degree  than  other  particular  interests  or  localities,  are 
supposed  in  the  general  judgment  of  mankind  to  be  in 
some  degree  promotive  of  the  mat/erial  welfare  of  the 
state,  and  therefore  fall  within  the  constitutional  power 
of  the  legislature,  as  being  purposes  of  a  public 
character,  to  be  fostered  and  advanced  in  its  discretion. 
Within  this  broad  range  it  is  for  the  legislature  to 
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select  such  objects  as  in  its  judgment  may  appear  as 
deserving  the  munificence  of  the  government,  and  in 
80  doing  "the  legislature,  as  we  have  sf^en,  can  not  be 
held  to  any  technical  or  narrow  rule."  It  will  not 
probably  surprise  any  one  to  ))e  told  that  the  discretion 
to  determine  what  is  and  what  is  not  in  this  sense  a 
public  purpose  is  confided  to  the  legislature,  and  that 
in  the  exercise  of  this  discretion  that  body  may,  and, 
indeed,  habitually  does,  clearly  overstep  the  mere 
actual  necessities  of  the  public  administration.  The 
popular  understanding  of  the  legislative  power  in  tliis 
respect,  derived  from  the  known  habits  of  the  govern- 
ment, must  be  found  to  be  in  accord  with  the  learning 
of  the  books  which  treat  of  it.  In  California,  for 
instance,  did  any  one  seriously  question  the  authority 
of  the  legislature  to  appropriate  the  public  moneys  to 
meet  the  personal  wants  of  the  overland  emigration  of 
1862)  Yet,  in  the  absence  of  the  legislative  discretion 
involved,  who  could  maintain  that  in  point  of  mere 
constitutional  law  the  ov  rland  emigrants  had  any 
right  to  be  fed  and  clothed  out  of  the  public  treasury 
more  than  other  people. 

Again :  who  has  come  to  deny  the  validity  of  the 
legislative  appropriation  by  which  thousands  of  dollars 
have  been  and  are  being  annually  paid  to  General 
Sutter  for  ''private  profit,^'  as  the  respondent's  counsel 
would  express  it  ?  It  is  no  answer  to  say  that  the  ap- 
propriation of  1852  was  promj^ted  b}  a  commendable 
sentiment  of  humanity,  and  that  the  pension  to  General 
Sutter  is  but  the  expression  of  the  public  gratitude 
towards  a  distinguished  citizen  whose  per^oual  kind- 
ness and  generous  conduct  have  justly  won  for  him 
the  popular  esteem.  These  motives,  however  worihy 
in  themselves,  can  not  be  made  to  supply  the  requi- 
site constitutional  authority  to  give  away  the  public 
moneys. 

If  the  three  hundred  thousand  dollars  claimed  by 


124  AMERICAN    RAILWAY    REPORTS, 

Stockton,  &c.  R.  R.  Co.  9.  Common  Council  of  Stockton. 


this  railroad  company  be  regarded  as  a  mere  gift  of 
that  much  of  the  public  moneys,  it  must,  nevertheless, 
be  upheld  by  the  same  construction  of  legislative 
power  which  would  support  the  pension  to  Sutter. 
There  is  no  provision  of  the  constitution  which  will 
authorize  the  gift  to  Sutter  and  deny  it  to  the  railroad 
company.  The  power  to  select  the  object  of  legislative 
bounty  belongs  to  the  legislature  itself,  as  well  as  the 
power  to  fix  the  amount  to  be  given  away.  It  will  be 
difficult  to  draw  the  line  of  constitutional  distinction 
between  the  legislative  gratuity  to  Sutter  for  reasons  of 
a  public  nature  looking  to  the  past,  and  the  like  gra- 
tuity to  the  railroad  company  for  reasons  of  a  public 
nature  looking  to  the  future. 

We  have  mentioned  the  pension  to  Sutter,  and  the 
aid  to  the  overland  emigration  of  1852,  because  they 
are  prominent,  but  at  the  same  time  not  exceptional 
instances  of  the  exercise  of  legislative  authority  in  the 
general  history  of  the  state  government  under  its  present 
constitution.  Many  other  and  similar  instances  may 
be  mentioned.  Premiums  payable  out  of  the  public 
moneys  have  been  habitually  offered  for  the  encourage- 
ment of  mere  private  industry.  The  production  of 
sugar  from  sorghum,  the  manufacture  of  molasseH,  the 
production  of  flax,  hemp,  cotton,  tobacco,  hops,  raw 
silk,  and  the  manufacture  and  production  of  various 
other  articles  by  private  parties  and  for  *' private 
profit,"  were  stimulated  by  the  offer  of  large  sums 
from  the  public  treasury,  by  the  **Act  for  the  en- 
couragement of  agriculture  and  manufactures  in  Cali- 
fornia." Acts  1862,  415.  This  policy  is  further  main- 
tained by  the  act  of  April,  1866,  660,  "  for  the  en- 
couragement of  silk  culture  in  California,"  by  which 
premiums  are  offered  by  the  state  for  the  growing  of 
mulberry  trees  and  production  of  silk  cocoons,  and  the 
constitutionality  of  the  act  was  not  even  questioned 
here,  in  Attorney  General  z>.  State  Board  of  Judges, 
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88  Cal.  291,  but  the  statute  was  substantially  re-enacted 
in  1868,  p.  699 ;  and  an  examination  of  the  legislative 
acts  will  disclose  other  like  instances  of  the  habitual 
expenditure  of  the  public  moneys,  the  validity  of 
which  no  one  has  undertaken  to  call  in  question.  In 
view  of  this  public  history,  it  can  not  surely  be  claimed 
in  any  quarter  that  legislative  authority  to  expend 
public  moneys  in  the  state  was  ever  understood  to  be 
confined  to  merely  keeping  the  government  in  motion. 

It  has,  indeed,  habitually  and  notoriously  over- 
stepped that  limit  to  find  uses  of  a  public  character  to 
be  fostered  by  the  expenditure  of  public  moneys,  and 
having  done  so,  it  is  the  legislative  judgment  which 
must  determine  whether  or  not  the  public  interests  are 
concerned  in  promoting  any  particular  aim  or  object  to 
a  sufficient  degree  to  justify  the  expenditure.  This 
makes  up  legislative  policy,  for  it  is  legislative  policy 
which  selects  the  objects  to  be  aided,  and  determines 
the  extent  to  which  that  aid  should  be  carried. 

In  the  case  at  bar,  it  determined  the  Stockton  & 
Yisalia  Railroad  to  be  a  road  for  public  use,  and  that, 
as  such,  the  city  of  Stockton  might  donate  three  hun- 
dred thousand  dollars  towards  its  construction. 

As  we  have  already  said,  under  the  rule  laid  down 
by  this  court,  in  Napa  Valley  R.  R.  Co.  «.  Napa 
County,  30  Cal.  437,  this  legislative  determination  is 
conclusive  upon  this  court.  It  was  there  held  that 
**  railroads  concern  the  public  interest  as  matter  of 
legal  judgment,"  and  that  when  the  legislature  had 
determined  that  a  particular  road  in  fact  concerns  the 
public  interest,  its  determination  in  that  respect  is  not 
open  to  be  reviewed  by  this  court. 

Upon  that  authority  we  are  precluded  from  any 
examination  into  the  principal  question  which  the 
respondent  has  argued  here. 

But  even  if  the  rule  were  otherwise  the  result  would 
be  the  same.     Should  we  undertake  to  review  the 
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legislative  determination  that  this  road  concerns  the- 
public  interest  we  could  not  disturb  it,  unless  we  are 
prepared  to  say  that  there  is  absolutely  no  possibility 
that  the  proposed  road  from  Stockton  to  Visalia  could 
in  any  degree  promote  the  public  welfare,  and  that 
there  is  an  utter  absence  of  all  possible  public  interest 
in  the  enterprise,  and  that  all  this  is  so  palpable  as  la 
be  perceptible  to  every  mind  at  the  first  blush. 

We  are  to  say  this  of  a  highway  traversing  a  con- 
siderable portion  of  the  state,  and  connecting  two  im- 
portant commercial  points.  It  is  conceded  by  the 
respondent  that  the  road  in  itself  is  one  which  the  state 
might  have  lawfully  constructed  at  the  public  expense* 
It  is  said  in  Blodgett  v.  Mohawk,  &c.  R.  K.  Co.,  1& 
Wend.  1,  "That  the  government  have  not  only  the 
power,  but  that  it  is  emphatically  their  duty  and 
interest  to  construct  railroads  where  the  public  interest 
and  convenience  demand  them,  can  not  admit  of  a 
doubt ;  for  such  purposes  they  are  authorized  to  take 
private  property  upon  rendering  just  compensation ; 
and  they  are,  in  like  manner,  justified  in  exacting  tolls 
from  those  who  travel  on  them  as  a  means  to  reimburse 
the  state  for  their  construction  and  reparation.  .  .  * 
If,  however,  the  state  shall  not  deem  it  wise  or  expe- 
dient at  its  own  expense  to  construct  a  railroad,  can 
there  be  any  doubt  of  its  power  to  impart  this  authority 
to  others?"  The  case  involved  the  exercise  of  the 
power  of  eminent  domain  in  behalf  of  a  railroad  com- 
pany— the  power  of  eminent  domain,  which  is  only  to 
be  exerted  in  aid  of  a  ''public  use;"  but,  in  our 
opinion,  it  is  not  the  less  an  authority  that  taxation 
might  have  been  imposed  for  the  same  purpose.  There 
can  be  no  difference  between  a  ''public  use"  which 
will  authorize  the  taking  of  private  property  in  aid 
of  a  particular  road,  and  a  "public  use"  which  will 
support  the  laying  of  a  tax  in  aid  of  the  same  road. 
We  do  not  say  that  the  power  of  taxation  and  that  of 
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eminent  domain  are  the  same  in  all  respects;  they 
both,  however,  proceed  in  invitum  ;  both  proceed,  too^ 
upon  compensation,  real  or  supposed.  That  of  taxa- 
tion npon  the  idea  that  the  government  protection  to 
the  citizen  is  his  compensation ;  that  of  eminent  do- 
main npon  the  money  compensation  provided  by  the 
constitution. 

In  either  case,  however,  the  power  mnst  rest  for 
support  npon  the  public  use  to  be  promoted ;  and  a 
quasi  pnblic  use  will  not  be  sufficient  in  the  one  case 
more  than  in  the  other.  Such  a  use  as  a  quasi  public 
use  is  unknown  to  the  constitution,  and  is  only  an  in- 
vention of  those  who,  being  driven  to  admit  that  the 
power  of  eminent  domain  may  be  exercised  in  aid  of 
this  road,  are  desirous,  at  the  same  time,  to  deny  that 
taxation  may  be  resorted  to /or  the  same  purpose.  The 
question  as  to  whether  taxation  may  be  imposed  in  aid 
of  such  a  road  as  this,  has  arisen  and  been  directly  de- 
cided under  a  constitution  not  diflFering  from  ours 'in 
any  point  involved  in  the  decision.  Nearly  twenty 
years  ago  the  supreme  court  of  Alabama  had  under 
consideration  the  validity  of  a  statute  to  authorize  the 
city  of  Mobile  to  donate  three  hundred  thousand  dol- 
lars to  the  Mobile  &  Ohio  Railroad  Company,  who 
were  building  a  road  to  run  from  the  city  toward  the 
mouth  of  the  Ohio  river.  The  company  building  the 
road  was,  in  the  language  of  the  counsel  resisting  the 
Alabama  statute,  *'a  private  corporation  composed  of 
private  individuals,  who,  to  promote  private  fortunes,, 
and  to  reap  the  advantage  of  private  enterprise,  had 
associated  themselves  together,"  &c.  The  supreme 
court,  however,  decided  that  the  donation  might  be 
constitutionally  made  through  the  exercise  of  the 
taxing  power.  It  said  that  the  power  of  taxation 
"extends  to  the  employment  of  all  those  measures  and 
appliances  ordinarily  adopted,  or  which  may  be  calcu- 
lated to  develop  the  resources  of  the  state  and  add  to  the- 
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aggregate  wealth  and  prosperity  of  the  citizens ;  such, 
for  example,  as  sundry  outlets  for  commerce,  opening 
of  channels  of  intercommunication  between  different 
parts  of  the  state,"  &c.  Stein  z.  Mobile,  24  Ala.  614. 

That  court  accordingly  upheld  the  validity  of  a  tax 
imposed  upon  the  real  estate  in  the  city  of  Mobile  for 
the  purpose  of  raising  three  hundred  thousand  dollars, 
and  donating  it  to  a  railroad  company  who  were  con- 
structing a  railroad  to  run  from  the  city  in  the  direction 
of  the  mouth  of  the  Ohio  river.  , 

In  fact,  we  think  that  it  may  be  said  that  the  entire 
current  of  authority  supports  the  constitutional  validity 
of  taxation  imposed  for  such  a  purpose  as  that  here  in 
question. 

It  is  not  denied,  for  instance,  that  the  state  may,  in 
the  exercise  of  the  power  of  eminent  domain,  take  from 
the  unwilling  proprietor  the  lands  necessary  for  the 
building  of  this  road — ^a  road  to  be  operated  by  a  cor- 
poration for  its  "private  profit ;"  that  is  conceded  by 
all  the  authorities.  Yet  such  a  taking  can  only  be 
supported  upon  the  theory  of  a  ''public  use"  to  be 
promoted  by  building  the  contemplated  road. 

Can  there  be  a  "  use"  which  is  suflScient,  in  a  con- 
stitutional point  of  view,  to  seize  the  property  of  one, 
and  at  the  same  time  insuflScient  to  authorize  taxation 
upon  the  property  of  all  ?    If  so,  we  have  not  found  it. 

In  1851,  the  court  of  appeals  of  the  state  of  ^>w 
York  held  that  the  public  use  which  wonld  support 
tlie  exercise  of  the  power  of  eminent  domain  would 
also  uphold  the  power  of  taxation,  and  that  really  the 
power  of  taxation  was  in  itself  only  one  mode  of  taking 
private  property  for  public  use. 

Upon  this  point  the  court  said :  *' Private  property 
may  be  constitutionally  taken  for  public  use  in  two 
modes:  that  is  to  say,  by  taxation  and  by  rigiit  of 
eminent  domain.  .  .  .  The  right  of  taxation  and  the 
right  of  eminent  domain  rest  substantially  upon  the  same 
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fouodatioD Taxation  exacts  money  or  ser- 
vices from  individuals  as  and  for  their  respective  shares 
of  contribution  to  any  public  burden.  Private  prop- 
•erty  taken  for  public  use  by  right  of  eminent  domain 
is  taken,  not  as  the  owner's  share  of  contribution  to  a 
public  burden,  but  as  so  much  beyond  his  share.'' 

We  know  that  a  distinction  has,  of  late,  been  at- 
tempted between  '*  public  use  "  for  purposes  of  eminent 
domain,  and  "public  use"  for  purposes  of  taxation. 
In  order  to  maintain  the  distinction,  its  authors  have 
invented  a  new  use,  which  is  not  exactly  a  public  use, 
nor  yet  a  private  use,  but  a  quasi  public  use.  This 
quasi  public  use  is  of  course  something  essentially 
different  from  the  true  ''public  use"  named  in  the 
constitution,  otherwise  there  would  have  been  no  neces- 
sity for  the  invention  of  a  new  use  at  all ;  for  in  this 
instance,  as  in  others,  necessity  has  proven  to  be  the 
mother  of  invention.  A  quasi  public  use  is,  therefore, 
intended  to  be  something  more  or  something  less  than 
the  "public  use,"  pure  and  simple,  mentioned  in  the 
constitution,  for  that  was  found  to  be  insuflScient  to 
maintain  the  desired  distinction. 

Those  who  have  originated  the  phrase  "quasi  pub- 
lic use,"  have,  however,  omitted  to  give  it  a  definition. 
Quasi,  we  understand  to  mean  "as  if,"  "as  though," 
"as  it  were,"  &c.  A  quasi  public  use  maybe  said, 
therefore,  to  be  a  use  "as  if"  a  public  use,  "as  it 
were"  a  public  use,  "as  though  "  a  public  use,  but  of 
course  in  reality  not  a  public  use  at  all.  In  fact,  the 
term  is  employed  for  the  sole  purpose  of  distinguish- 
ing a  mere  fictitious  public  use  from  a  real  public  use, 
and  thereupon  it  is  argued  that  the  unbroken  line  of 
authority  which  concedes  that  the  power  of  eminent 
domain  may  be  exerted  in  favor  of  the  road  as  being 
for  public  use,  does  not  establish  that  the  power 
of  taxation  may  be  exercised  for  the  same  purpose, 

because  it  is  said  that  the  public  use  which  will  sup- 
in,— 9 
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port  the  former  is  not  actual,  but  merely  feigned — only 
quasi — but  that  the  public  use  which  is  requisite  to- 
authorize  taxation  must  be  something  more. 

The  result  is  that  the  license  by  which  a  citizen 
holds  his  money  is  of  a  higher  and  better  character 
than  the  license  by  which  he  holds  his  land — reversing 
the  rule  by  which  the  law  is  supposed  to  regard  things 
real  rather  than  things  personal,  and  a  *' public  use" 
to  which  one  may  lawfully  refuse,  to  contribute  Ma 
money  to-day  is  nevertheless  one  to  which  he  may  be 
compelled  to  surrender  his  bouse  to-morrow. 

But  two  or  three  of  the  courts  in  the  United  States, 
have  in  fact  attempted  to  maintain  a  propositioa 
so  absurd  in  itself.  Those  courts  were  lately  char- 
acterized by  the  supreme  court  of  the  United  States  aa 
"  standing  out  in  unenviable  solitude  and  notoriety." 
1  Wall.  206.  Among  them  at  that  time  was  thfv 
supreme  court  of  Iowa.  Since  the  submission  of  the 
case  at  bar  we  have,  however,  seen  the  opinion  of  that 
court  rendered  in  Stewart  v.  Supervisors  of  Polk 
County,  and  not  yet  reported,*  in  which  the  distinction 
is  exploded  in  the  following  language : 

*'  The  right  to  exercise  the  power  of  eminent  domain 
in  behalf  of  railroads  and  other  improvements  of  public 
utility  is  recognized  by  all  courts,  and  denied  by  na 
one.  While  admitting  the  right  it  is  said  that  the  legis- 
lature has  no  constitutional  power  to  levy  a  tax  on  the 
property  of  the  citizen  in  aid  of  a  railroad  corporation, 
because  it  is  a  mere  private  enterprise. 

"it  has  been  abundantly  shown  that  the  object  for 
which  the  right  of  eminent  domain  is  exercised  is  a 
public  one,  for  public  utility,  for  'public  use,'  within 
the  meaning  of  the  constitution ;  and  that  this  right 
can  be  exercised  in  behalf  of  these  corporations  on  no 
other  grounds.    If,  then,  the  building  of  a  railroad  is  a 


*  Since  reported.    See  80  lowa^  9* 
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public  object,  so  as  to  authorize  the  taking  of  the 
private  property  of  the  citizen — the  highest  species  of 
property — for  right  of  way,  is  it  any  less  a  public  object 
for  the  purpose  of  receiving  aid,  through  the  medium 
of  taxation,  to  assist  in  building  the  road  upon  such 
right  of  way?  The  right  of  eminent 'domain  and  the 
taxing  power  are  both  sovereign  powers.  The  former 
is  limited  to  public  use  by  express  words  in  the  consti- 
tution. The  latter  is  not,  nor  is  it  limited  at  all.  .  .  . 
Conceding,  however,  that  the  taxing  power  ought  not 
be  exercised  except  in  behalf  of  a  public  object,  it  is 
unquestionable  that  it  may  be  exercised  for  public 
purposes — for  any  object  that  will  justify  the  exercise 
of  the  right  of  eminent  domain. 

"If  the  state  can,  for  any  purpose,  take  the  land 
of  a  citizen,  it  may  tax  him  for  a  like  purpose.  The 
object  or  purpose  should  be  a  public  one  in  either  case. 
But  it  would  be  absurd  to  say  that  the  right  of  the  cit- 
izen to  prevent  his  property  from  being  taken  for  other 
than  public  uses,  which  is  secured  by  express  consti- 
tutional limitation,  may  be  over-ridden ;  but  that  his 
right  to  save  his  money  from  being  applied,  through 
the  process  of  taxation,  to  other  than  public  uses, 
which  right  is  not  embodied  in  the  constitution,  must 

be  respected If  the  taxing  power  can  not 

be  constitutionally  invoked  in  aid  of  railroads,  neither 
can  the  power  of  eminent  domain. 

"If  the  act  under  consideration  is  in  conflict  with 
the  constitution  in  that  it  taxes  the  people  in  aid  of  the 
construction  of  railroads  (or  rather  allows  the  people 
to  tax  themselves),  then  all  the  legislation  in  this  and 
every  other  state  exercising  the  power  of  eminent 
domain  in  behalf  of  railroads  and  other  like  internal 
improvements  are  unconstitutional,  and  all  the  adjudi- 
cations of  the  courts,  for  more  than  a  century,  sustain- 
ing such  exercise  of  the  right  of  eminent  domain,  are 
based  upon  false  premises,  and  are  erroneous." 
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The  able  opinion  from  which  we  have  thus  quoted 
at  such  length  .is  the  more  interesting  in  view  of  the 
fact  that  it  is  apparently  the  conclusion  of  a  struggle 
between  the  legislature  and  the  courts,  of  some  eighteen 
years'  duration  in  the  state  of  Iowa,  waged  with  varied 
success  upon  theVery  question  now  before  us. 

In  the  beginning  of  that  struggle,  which  was  in 
1863,  those  who  opposed  the  right  of  the  people  to  vote 
upon  the  question  of  local  taxation,  placed  it  upon  the 
ground  it  yet   really  occupies,   notwithstanding    the 
effort   to  mask    it    under  an    impossible    distinction 
between  a  ''  public  use"  and  a  ** quasi  public  use,"  so 
called.    The  argument  which  questions  the  legislative 
authority  in  this  respect  rests  upon  a  fear,  real   or 
feigned,  that  the  popular  vote  in  a  particular  locality 
is  not  to  be  trusted  with  the  question  of  local  taxation 
for  the  purpose  of  local  improvement.     It  looks  really 
to  a  line  of  demarcation  which  it  would  draw  between 
the  rich  and  poor  in  the  same  community,  and  it  would 
deny  to  the  latter  the  power  to  participate  in  imposing 
a  burden  to  be  borne  in  part  by  the  wealth  of  the 
former.    When  this  question,  for  instance,  first  came 
before  the  supreme  court  of  Iowa,  in  1853,  Kei^et,  J., 
who  then  dissented  from  the  opinion  of  the  majority  of 
the  court,  said :  '*  If  this  doctrine  is  to  obtain,  then  it  is 
in  the  power  of  a  bare  majority  of  voters,  destitute  of 
property,  to  saddle  a  tax  upon  a  minority,  the  only 
property  holders  in  the  county."    But  the  judgment 
of  that  court,  as  then  delivered,  did  not  yield  to  the 
argument.    Dubuque  County  «.  Dubuque,  &c.  E.  R. 
Co.,  4  loway  1. 

The  court  determined  in  that  case  that  an  act  which 
authorized  a  popular  vote  with  a  view  to  the  imposition 
of  local  taxation  for  local  improvements  was  constitu- 
tional. In  1862,  however,  and  after  the  personnel  of 
the  bench  had  been  completely  changed,  the  question 
was  again  presented,  and  a  similar  act  was  then  held 
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XLnconstitutioiia],  and  mnch  upon  the  rich  and  poor 
idea  announced  by  Mr.  Justice  Kenney  in  18fi3.  The 
court  said  in  1862  that  the  expressed  opinions  of  the 
supreme  tribunals  of  some  fourteen  or  fifteen  of  the 
states  had  reached  conclusions  "not  satisfactory  to  the 
inquiries  and  consciousness  of  the  public  heart,"  and 
it  declared  that  the  (juestion  would  continue  to  obtrude 
itself  upon  the  courts  until  a  decision  was  arrived 
at  which  **  will  leave  the  capital  of  private  individuals 
.  .  .  under  the  control  and  dominion  of  those  who 
have  it,  to  be  employed  in  whatever  field  of  industry 
and  enterprise  they  themselves  may  judge  best."  State 
t).  Wapello  County,  13  l(ywa^  393. 

The  history  of  the  question  in  Iowa  illustrates,  too, 
that  powers  political  are  for  the  political  representatives 
of  the  people,  and  not  for  the  courts  to  exercise ;  for 
the  authority  of  the  legislature  in  the  premises,  now 
conceded  by  the  supreme  court  of  that  state,  had  been 
repeatedly  asserted  by  the  legislature,  and  as  often 
denied  by  the  court  for  several  years  preceding  the  late 
decision  in  Stewart  v.  Supervisors  of  Polk  County. 

It  is  said,  however,  that  in  the  case  at  bar  the  act  is 
not  '*  taxation,"  within  the  meaning  of  the  constitution, 
because  it  is  ''simply  taking  the  money  of  one  man 
and  giving  it  to  another,"  and  that  therefore  it  is  not 
the  raising  of  money  to  meet  ''the  public  consumption 
or  expenditure,"  nor  to  provide  "for  the  use  of  the 
state,  nor  for  the  use  or  benefit  of  the  state  govern- 
ment." This  proposition  is  based  upon  the  alleged 
fact  that  the  corporation  which  is  to  receive  this  money 
is  a  private  and  not  a  public  corporation,  and  that  the 
road  itself,  when  built,  is  to  be  operated  by  the  cor- 
poration for  its  own  benefit  and  profit. 

The  general  power  of  the  state  government  to  build 
such  a  road  as  this  one  is  admitted.  The  authority  to 
build  it  upon  the  basis  here  adopted  is  denied  r.  it  is 
claimed  that  the  power  to  construct  the  road  can  not 
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be  exercised  through  the  agency  of  the  railroad  cor- 
poration. It  is  not  the  power  to  construct,  but  the 
mode  of  its  exercise,  which  is  thus  questioned.  We 
might  put  this  objection  at  rest  by  simply  repeating  the 
language  of  Judge  Baldwin,  in  delivering  the  unan- 
imous opinion  of  this  court  in  a  case  already  cited,  17 
CaL  30:  ''But  the  legislative  depg.rtment,  representing 
the  mass  of  political  powers,  is  no  further  controlled  as 
to  its  powers,  or  the  mode  of  their  exercise,  than  by 
the  restriction  of  the  constitution.''  What  provision 
of  the  constitution  has  declared  that  the  legislature,  in 
the  prosecution  of  an  enterprise  per  se  of  an  admitted 
public  character,  shall  employ  no  private  agency,  or 
shall  take  care  that  no  private  person  shall  derive  a 
pecuniary  profit  thereby  ?  or  in  what  clause  is  there  to 
be  found  a  constitutional  inhibition  of  the  ''mode'' 
here  adopted  ? 

Too  much  prominence  in  argument  here  has,  how- 
ever, been  imparted  to  this  view  to  justify  us  in  thus 
passing  it  by,  conclusive  as  we  deem  the  answer 
already  given.  At  every  step  in  the  discussion  upon 
the  part  of  the  city,  we  meet  the  multiform  proposition 
that  "public  use"  and  "private  profit"  can  not  go 
hand  in  hand  in  the  prosecution  of  this  enterprise ; 
that  there  is  a  fatal  antagonism  between  the  two  ;  and 
that  the  moment  that  ''private  profit"  lifts  itself  into 
view  upon  one  side  of  the  proposed  work,  "public 
use"  must  disappear  from  the  other.  In  a  case  in- 
volving the  same  objection,  the  supreme  court  of 
Massachusetts  said:  *'But  it  is  said  that  this  grant 
was  made  upon  the  petition  and  for  the  sole  benefit  of 
an  individual,  and  was  not  needed  for  the  accommoda- 
tion of  tlie  public.  It  is  doubtless  true  that  the  lead- 
ing motive  of  the  defendant  in  erecting  the  bridge  was 
private  profit,  and  so  almo  t  all  other  enterprises,  many 
of  which  have  r^-sulU^d  in  great  public  improvements, 
have  originated  in  motives  of  private  gain."     To  our 
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minds^  however,  the  fallacy  involved  is  so  apparent 
that  neither  illustration  nor  argument  can  set  it  in  a 
-clearer  light.  It  is  exposed  by  a  mere  reference  to 
the  usual  and  ordinary  mode  of  conducting  the  public 
business.  Government  habitually  moves  through  the 
agency  of  employes  in  executing  its  purposes ;  these 
employes  must  be  compensated  in  some  way;  and 
here  we  come,  unavoidably  in  every  instance,  upon 
the  specter  of  "  private  profit,"  whict  must,  upon  tliis 
view,  frighten  the  government  from  the  prosecution 
of  any  public  enterprise  whatever. 

If  an  incorporated  stage  company,  for  instance, 
should  put  in  a  bid  for  carrying  the  mails  at  a  fixed 
<;ompensation,  would  any  one  doubt  that  it  was  the 
sole  purpose  of  the  company  to  obtain  for  itself  a  por* 
lion  of  the  public  moneys  %  Would  any  one  attribute 
to  it  a  motive  of  a  less  selfish  character,  or  claim  that  a 
consideration  of  the  public  good  had  in  the  slightest 
degree  actuated  it  in  making  its.  bid  1  Surely  not . 
But^  upon  the  other  hand,  if  government  should  accept 
the  bid  at  the  proposed  price,  would  not  its  known 
purpose  be  to  promote  a  public  service  of  recognized 
importance?  Could  anyone  claim  that  its  object  in 
providing  for  carrying  the  mail  was  less  public  in  its 
character  because  the  prosecution  of  that  purpose  inci- 
dently  atforded  "  private  profit"  to  the  stage  company  \ 
Surely  not ;  yet  the  case  we  have  supposed  has  been 
of  constant  occurrence  from  the  earliest  organization  of 
the  government,  in  providing  for  the  rnaiJ  service. 

We  have  instanced  a  familiar  case  by  way  of  illus- 
tration. It  might  be  indefinitely  extended  into  all  the 
varied  circumstances  in  which  government  is  to  be  sup- 
plied— to  public  piinting,  army  stores,  &c. — in  all 
which  private  profit  is  the  avowed  motive  on  the  one 
side,  and  the  "public  service '^  the  true  object  on  the 
other. 

In  1831,  the  case  of  Beekman  t?.  Saratoga,  &c.,  B. 
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R.  Co.,  3  Paige  {N.  J.),  73,  was  decided  by  Chan- 
cellor Walworth.  In  that  case  it  appeared  that 
a  railroad  company,  in  constructing  their  road  front 
Saratoga  Springs  to  Schenectady,  had  seized  upon  cer- 
tain real  estate  in  the  exercise  of  the  power  of  eminent 
domain.  There,  as  here,  no  question  was  made  but 
that  the  state  of  New  York  might  have  built  th«  pro- 
posed road  herself,  and  might  have  appropriated  the 
land  in  question,  and  applied  the  public  moneys  also 
for  that  purpose.  The  objection  of  Van  Vechter,  for 
the  complainant  (whose  pleasure  grounds  around  his 
country  residence  had  been  invaded),  was  that  "the 
defendants  are  a  private  corporation,  and  the  road 
when  made  will  be  private  property  ;  it  will  not  be  for 
public  use,  but  for  the  private  use  and  emolument  of 
the  company,"  &c.  In  fact,  the  argument  of  the 
counsel  for  the  complainant  upon  that  point  presented 
it  with  a  force  never  surpassed  in^any  case  falling^ 
Tinder  our  notice.  The  chancellor,  in  deciding  the 
case,  assumed,  for  the  purpose  of  the  decision,  that 
the  company  was  in  truth  a  private  company,  in  the 
exact  sense  claimed  by  counsel.  He  declares,  how- 
ever, that  it  belongs  to  the  legislature  to  deter^nine  if 
the  public  interest  will  in  any  way  be  promoted  by  the 
taking  of  private  property  for  such  a  purpose.  He 
states  that  it  is  upon  this  principle  that  lands  of  one 
private  individual  are  permitted  to  be  overflowed  and 
condemned  in  order  that  another  may  obtain  a  mill 
site  ;  and  that  not  only  agents  of  the  government,. 
"  but  also  individuals  and  corporate  bodie.^  have  been 
authorized  to  take  private  property  for  the  purpose  of 
making  public  highways,  turnpike  roads,  and  canals  ; 
of  erecting  and  constructing  wharves  and  basins;  of 
establishing  ferries  ;  of  draining  swamps  and  marshes,'^ 
&c.  In  all  such  cases  tije  object  of  the  legislative 
grant  of  power  is  the  public  benefit  derived  from  the 
contemplated    improvement,   whether  such    improve- 
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ment  is  to  be  effected  directly  by  the  agent  of  the 
government,  or  through  the  medinm  of  corporate 
bodies,  or  of  individual  enterprise.  And,  according  to 
the  opinion  of  Chief  Justice  Marshall,  in  the  case  of 
Wilson  7>.  Blackbird  Creek  Marsh  Co.,  2  Pet  261, 
''  measures  calculated  to  produce  such  benefits  to  the 
public,  though  effected  through  the  medium  of  a 
private  incorporation,  are  undoubtedly  within  the 
powers  reserved  to  the  states,^^  &c.  It  must  be  ob- 
served that  the  chancellor  in  this  case,  following  the 
view  of  the  chief  justice  of  the  United  States — each  of 
them  distinguished  for  learning  and  ability — holds  that 
public  improvements  of  this  nature  may  be  effected  by 
the  state  government,  '*  through  the  medium  of  corpo- 
rate bodies  or  of  individual  enterprise."  But  how  is 
this  power  to  be  availed  of,  if  the  corporation  or  indi- 
vidual selected  for  the  purpose  is  to  derive  no  *' private 
profit "  thereby  %  Can  such  service  be  obtained  with- 
out pecuniary  compensation  in  some  way  awarded? 
The  counsel  has  not  suggested  in  this  connection  that 
it  would  be  possible  to  find  a  corporation  or  an  indi- 
vidual so  public  spirited  as  to  undertake  an  agency 
in  effecting  the  proposed  public  improvement  without 
the  expectation  of  "  private  profit"  to  accrue,  nor  is  it 
believed  that  even  in  the  earlier  day  in  which  the 
chancellor  and  the  chief  justice  lived  private  agencies 
of  such  a  wholly  disinterested  character  were  to  be 
readily  found.  When  it  is  said,  therefore,  that  the 
government  possesses  the  power  to  prosecute  a  public 
enterprise  through  an  agency  private  in  its  character, 
the  power  to  compensate  such  an  agency  is  at  the  same 
time  necessarily  conceded,  for  otherwise  the  power  to 
make  the  employment  would  be  practically  incapable 
of  execution,  and  a  power  incapable  of  execution  is  no 
power  at  all. 

The  power  to  compensate  the  private  agency  thus 
employed  is  therefore  clear  enough,  and  if  this  be  so  it 
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must  bft  admitted  that  the  measure  of  that  compensa- 
tion and  the  mod?  in  which  it  is  to  he  afforded  are  mere 
•details  which  will  vary  with  the  prevailing  habits  of 
the  public  service,  the  condition  of  the  public  treasury, 
or  the  mere  policy  which  would  seem  to  recommend 
one  plan  of  making  compensation  as  preferable  to  an- 
other plan.     Suppose,   for  instance,   that  the  entire 
gross  proceeds  of  the  business  are  to  be  paid  into  the 
treasury  of  the  state,  and  the  "private  agency"  by 
which  the  road  was  built  and  is  operated  is  to  receive 
from  the  slate  a  sum  equal  to  a  fixed  per  centum  of  the 
ascertained  cost  of  the  road,  with  or  without  allowance 
for  deterioration  by  use,  as  the  case  may  be,  or  that 
the  net  profits  earned  by  the  road  are  to  be  equally 
divided  between  the  state  and  the  *' private  agency," 
or  that  the  gross  proceeds  paid  into  the  treasury  shall 
be  returned  to  the  agency  after  certain  deductions  are 
there  made ;  or  suppose  that  the  state  is  to  have  the 
authority  to  require  that  sufficient  means  of  transporta- 
tion for  all  persons  and  property  to  be  carried  shall 
be  kept  in  readiness  on  the  road,  that  so  many  trains 
of  cars,  of  a  designated  character,  shall  regularly  at 
stated  times  pass  over  the  road ;  that  the  road  shall  be 
kept  in  repair  at  the  expense  of  the  corporation  oper- 
ating it,  and  without  any  expense  to  the  state,  and 
that  as  its  "private  profit"  for  rendering  this  service 
the  "private  agency"  by  which  it  is  performed  shall 
receive  compensation  from  those  who  use  the  road  at  a 
rate  not  exceeding  that  which  the  state  itself  may  from 
time  to  time  prescribe.     These,  and  an  infinite  variety 
of  other  methods  which  might  be  suggested,  would  be 
but  different  ways  of  effecting  compensation  for  ser- 
vices rendered  by  a  private  agpncy  in  operating  and 
maintaining  a  work  of  public  use.     Of  the  propriety 
of  the  mode  of  compensation  adopted  in  a  particular 
case  it  is  for  the  legislature  to  judge,  and  we  know  no 
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provision  of  the  constitution  which  is  violated  in  the 
mode  adopted  here. 

The  legislative  and  executive  departments  of  the 
government  seem  to  have  deliberately  reached  the  con- 
clusion that  a  *'  public  use"  was  to  be  promoted  bj  the 
construction  and  operation  of  a  railroad,  such  as  the 
Stockton  &  Visalia  road  is  designed  to  be,  and,  even 
if  in  so  doing  they  have  abused  or  mismanagt  d  the 
constitutional  autliority  over  the  subject,  that  circum- 
stance would  afford  no  justification  to  us  for  the 
assumption  of  unauthorized  powers  for  the  correction 
of  such  abuses. 

No  amount  of  supposed  public  good  to  follow 
would  excuse  us  for  the  usurpation  of  powers  not 
belonging  to  the  judicial  department  of  the  govern- 
ment. *' There  is  always  some  plausible  reason  (says 
Beonson,  J.)  for  the  latitudinarian  constructions  which 
are  resorted  to  for  the  purpose  of  acquiring  power — 
some  evil  to  be  avoided,  or  some  good  to  be  attained 
by  pushing  the  powers  of  government  beyond  their 
legitimate  boundary.  It  is  by  yielding  to  such  in- 
fluences that  constitutions  are  gradually  undermined 
and  finally  overthrown.  One  step  taken  by  the  legis- 
lature or  the  judiciary  in  enlarging  the  powers  of  the 
government,  opens  the  door  for  another  that  will  be 
sure  to  follow ;  and  so  the  process  goes  on  until  all 
respect  for  the  fundamental  law  is  lost  and  the  powers 
of  the  government  become  just  what  those  in  authority 
choose  to  call  them."     3  Corns.  668. 

The  power  of  the  state  government  to  foster  and 
regulate  internal  improvements  is  unquestionable. 
Should  we,  in  this  instance,  deny  to  the  legislative 
department  the  possession  of  this  power,  or  should  we 
attempt  to  narrow  its  dear  constitutional  scope  by 
applying  to  it  the  arbitrary  measure  of  our  own  views 
of  wise  policy  in  the  conduct  of  public  affairs,  we 
would,   in  the  hope  of  accomplishing  a  temporary 
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good,  permanently  mar  the  symmetry  of  the  structure 
of  the  government  itself,  so  far  at  least  as  a  decision 
of  ours  could  be  permitted  to  work' such  an  unfortunate 
consequence  to  the  state.  Though  late  events  have 
awakened  the  general  public  attention  to  an  anxious 
consideration  of  the  extent  of  the  legislative  power  upon 
this  subject,  those  events  have  not  as  yet  fixed  a  new 
limit  to  the  power  itself  as  it  has  heretofore  existed,  nor 
would  they  justify  us  in  stepping  aside  from  the  well- 
beaten  track  which  we  follow  to  tread  upon  the  new 
and  strange  paths  into  whicji  some,  though  few,  of  our 
brethren  of  the  bench  have,  we  hope,  but  temporarily 
wandered. 

No  propositions  in  the  case  can  be  aflSrmed  with 
greater  confidence  than  that,  under  constitutions  sub- 
stantially like  ours,  railroads,  though  operated  by 
private  companies,  are  by  mere  legal  conclusion,  for 
"public  use  ;"  that  the  power  of  eminent  domain, 
confessedly  exercisable  only  in  behalf  of  "  public  use," 
may  therefore  be  exerted  in  behalf  of  railroads  under 
legislative  permission;  that  as  fostering  the  "public 
use,"  aid  maybe  extended  to  the  constniction  of  such 
roads  by  means  of  the  power  of  eminent  domain  or  of 
subscription  to  capital  stock,  and  by  donations  made 
by  cities  and  other  political  subdivisions  of  the  state, 
under  the  authority  of  the  legislature  first  given  (or 
subsequently  obtained,  as  was  held  in  1843  by  the 
supreme  court  of  Connecticut,  in  Bridgeport  v.  Housa- 
tonic  Railroad,  15  Qt.  476),  and  such  is  the  purport  of 
the  judicial  decisions  of  the  highest  courts  of  Virginia, 
Connecticut,  Pennsylvania,  Ohio,  Indiana,  Tennessee, 
Illinois,  Kentucky,  New  York,  Georgia,  Florida, 
Texas,  Mississippi,  Missouri,  South  Carolina,  and  other 
states.  These  decisions  cover  a  period  of  little  less  than 
half  a  century  of  time  ;  and  they  embody  the  views  of 
constitutional  law  with  reference  to  the  question  before 
us,  which  were  entertained  by  some  of  the  most  dis- 
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tingnished  jurists  who  have  shed  luster  upon  the 
American  bench.  T.hey  are  cited  in  the  briefs,  and  will 
be  found  to  be  not  the  mere  expression  of  conclusions 
reached  upon  the  points  involved,  but,  in  many  in- 
stances, elucidated  by  a  learning  and  research  abso- 
lutely exhaustive  of  the  general  principle  of  the  law  of 
taxation  as  applied  to  the  system  of  government  under 
which  we  live. 

Upon  authority,  and  upon  principle  as  well,  we 
think  that  the  act  in  question  can  not  be  said  by  us  to 
be,  in  any  sense,  unwarranted  by  the  constitution,  or 
beyond  the  authority  of  the  legislature  to  enact. 

It  is  ordered  that  the  writ  of  mandamus  issue  as 
prayed  for. 

Crockett,  Spra^gue,  and  Temple,  JJ.,  con- 
curred. 


RANNET  V.  BAEDER. 

50  MisMuri,  600. 

Supreme  Court  of  Missouri;    October  Term^  *1872. 

Mnnioipal  corporations.  SubccriptioiiB  to  stock  of  railway  companies. 
Where  bonds  are  issued  by  a  county  to  raise  funds  for  a  subscrip- 
tion to  the  stock  of  a  railway  company,  although  the  railway  in- 
tended is  not  designated  by  name  in  the  proceedings  of  the  county 
court,  yet  if  there  is  reasonable  certainty  in  the  ordering  of  the 
subscription,  and  the  subscription  is  actually  made  to  the  railway 
authorized,  the  bonds  issued  are  not,  on  that  account,  invalid. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  for  Cape  Girardeau  county. 

This  was  an  action  of  trespass  against  a  sheriff^ 
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upon  facts  stated  in  the  opinion.  Judgment  was 
rendered  for  the  plaintiiff ;  from  which  the  defendant 
appealed. 

Lewis  Brown^  for  the  appellant. 

Louis  Houck^  for  the  respondent. 

Wagt^'ER,  J. — The  defendant  was  sheriff  and  col- 
lector of  Cape  Girardeau  county,  and  as  such  coerced 
the  payment  of  sixty-seven  dollars  from  the  plaintiff^ 
being  the  amount  of  a  special  tax  levied  on  his  real 
estate  in  Cape  Girardeau  township,  to  pay  off  the  ac- 
cruing interest  on  certain  railroad  bonds  issued  by  the 
county  on  behalf  of  the  township.  The  plaintiff  then 
instituted  this  action  in  trespass  against  the  defendant, 
alleging  that  the  bonds  were  illegal  and  void,  and  issued 
without  any  authority  of  law. 

The  answer  sets  out  in  detail  all  the  proceedings 
which  led  to  the  issuance  of  the  bonds  to  show  their 
legality.  It  recites  the  petition  of  at  least  fifty  citizens^ 
tax-payers  and  residents  of  Cape  Girardeau  township, 
to  the  county  court,  stating  that  they  were  desirous  of 
having  more  railroad  communications,  and  that  the 
legislature  had  changed  the  charter  of  the  I.  M.,  C.  G., 
&  B.  Railroad,  permitting  the  road  to  start  at  the  city 
of  Cape  Girardeau,  In  said  township,  running  in  a 
southwest  direction  through  the  township,  thence  by 
way  of  Whitewater,  through  or  near  Bloomfield,  in 
Stoddard  county.  Mo.,  to  some  desii'able  point  on  the 
state  line,  granting  to  the  road  franchises  equal,  if  not 
superior,  to  any  railroad  in  the  state.  The  petitioners 
then  stated  their  belief  that  the  tax-payers  of  the  town- 
ship were  willing  to  subscribe  one  hundred  and  fifty 
thousand  dollars  to  the  capital  stock  of  the  said  rail- 
road enterprise,  the  same  to  be  in  bonds  of  sufficient 
denomination,  payable  in  twenty  years,  bearing  interest 
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at  the  rate  of  eight  per  cent.,  payable  annuiaUy.  The 
petition  then  asked  the  court  to  order  a  special  election 
for  the  purpose  of  ascertaining  the  will  of  the  voters  of 
said  township  in  relation  to  such  subscription.  Upon 
the  presentation  of  the  petition,  the  court  made  an 
order  reciting  the  substance  thereof,  stating  that  it 
prayed  the  court  to  order  an  election  to  test  the  willing- 
ness of  the  people  of  said  township  whether  or  not  the 
court  should  subscribe  the  sum  of  one  hundred  and 
fifty  thousand  dollars,  in  behalf  of  said  township,  for 
the  purpose  of  constructing  a  railroad  commencing  at 
the  city  of  Cape  Girardeau,  running  in  a  southwest 
direction  to  some  desirable  point  on  the  state  line. 

The  order  reciting  the  terms  of  the  proposed  sub- 
scription stated  the  amount,  the  number  of  years  the 
bonds  were  to  run,  the  rate  of  interest,  when  payable^ 
and  in  all  things  conformed  to  the  petition.  It  provided 
for  an  election  in  accordance  with  the  law  controlling: 
elections,  required  the  necessary  notices,  and  appointed 
judges.  The  election  was  regularly  held,  and  three 
hundred  and  seventy-six  votes  were  cast  for  subscrip- 
tion and  seven  votes  against  it.  The  abstract  of  the 
vote  was  certified  to  the  county  court,  and  thereupon 
it  was  ordered  that  the  court  subscribe  one  hundred 
and  fifty  thousand  dollars,  in  the  name  of  the  county, 
for  and  in  behalf  of  the  said  township,  to  the  capital 
stock  of  the  company,  on  the  terms  heretofore  stated, 
which  were  set  out  in  full.  The  whole  proceeding  was. 
strictly  in  pursuance  of  the  statute.  Wagn.  Stat.  313, 
§  51  etseq. 

The  assessment  and  levy,  which  is  the  subject  of 
this  suit,  was  made  for  the  purpose  of  paying  the 
annual  interest  on  the  bonds.  On  motion  of  plaintiff 
the  court  struck  out  all  that  part  of  the  answer  setting 
up  the  petition,  the  orders  of  the  court,  the  election 
and  subscriptions,  as  constituting  no  defense  to  the 
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action,  and  then  gave  judgment  against  the  defend- 
ant. 

In  support  of  the  judgment  of  the  court  below  it  is 
contended  that  the  whole  proceeding  was  void  for  in- 
definiteness ;  that  no  particular  road  was  designated, 
either  in  the  petition  or  order  of  court,  and  therefore 
the  action  of  the  county  court  was  simply  a  nullity. 

Id  cerium  est  quod  certum  reddi  potest  is  a  well 
established  maxim  of  law.  That  is  sufficiently  certain 
which  can  be  made  certain ;  and  this  may  be  done 
either  by  express  words,  or  by  words  which  may  by 
reference  be  reduced  to  a  certainty.  In  State  v.  Saline 
County,  45  Mo.  242,  no  sum  was  specified,  the  voters 
left  the  amount  undetermined,  and  there  was  nothing 
to  show  an  intention  on  the  part  of  the  voters  to  sub- 
scribe for  any  particular  amount ;  consequently,  no 
tribunal  was  authorized  to  infer  or  assume  that  any 
sum  was  intended.  In  the  case  of  Marsh  v,  Fulton 
County,  10  Wall.  676,  the  law  of  Illinois  authorized 
counties  to  subscribe  to  the  capital  stock  of  railroad 
companies  and  to  pay  for  the  same  in  county  bonds, 
provided  such  subscriptions  were  previously  sanctioned 
by  a  majority  of  the  qualified  voters  of  the  county. 
The  board  of  supervisors  of  Fulton  county  submitted 
the  question  to  the  voters,  whether  the  county  should 
subscribe  seventy -five  thousand  dollars  to  the  capital 
stock  of  the  Mississippi  &  Wabash  Railroad  Company, 
and  after  the  election  ordered  the  clerk  to  subscribe  the 
stock  and  issue  the  bonds.  Subsequently  the  legisla- 
ture changed  the  charter  of  this  company,  separated 
the  road  into  three  divisions,  and  authorized  the  stock- 
holders in  each  division  to  elect  separate  boards  who 
should  each  manage  its  own  division.  After  this 
separation  the  clerk  made  the  subscription  to  the 
central  division,  and  the  court  decided  that  this  division 
was  a  different  corporation  from  the  one  to  whose  stock 
the  board  of  supervisors,  under  the  authority  of  the 
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election,  had  ordered  him  to  subscribe,  and  that  the 
subscription  was  not  authorized  by  the  vote.  The 
people  authorized  the  subscription  to  be  made  to  the 
capital  stock  of  one  company,  and  the  clerk  made  the 
flubscriptinn  to  the  stock  of  another  company.  This 
he  had  no  power  to  do. 

The  two  cases  just  referred  to  show  that  there  must 
be  reasonable  certainty  in  the  matter  of  voting  and 
ordering  the  subscription,  and  that  the  subscription 
must  be  made  to  the  road  authorized  in  the  power 
delegated  to  the  agent.  Tested  by  these  principles,  we 
think  the  subscription  in  this  case  was  entirely  valid. 
The  original  petition,  which  was  the  inception  of  ^he 
proceeding,  stated  that  the  charter  of  the  L  M.,  C.  G.,  & 
B.  Railroad  had  been  changed  so  as  to  make  it  start  at 
the  city  of  Cape  Girardeau,  and  run  in  a  southwest 
direction,  through  or  near  Bloomfield,  to  the  state  line. 
By  reference  to  the  act  it  will  be  seen  that  the  charter 
of  the  corporation  spoken  of  was  changed  so  as  to  be 
called  the  "Cape  Girardeau  &  State  Line  Railroad,'' 
and  power  was  given  it  to  construct  a  railroad  from 
the  city  of  Cape  Girardeau,  in  a  southwesterly  direc- 
tion, through  or  near  the  town  of  Bloomfield,  in  Stod- 
dard county,  to  the  state  line,  Sess.  Acts^  1869,  77. 

This  was  the  road  directly  mentioned  in  the  peti- 
tion, and  all  the  subsequent  orders  and  proceedings 
speak  of  a  road  commencing  at  the  city  of  Cape  Girar- 
deau and  running  in  a  southwesterly  direction,  &c. 
There  is  no  pretense  that  there  was  any  other  road  in 
existence  or  contemplated.  The  references  and  inten- 
tion are  unmistakable  and  are  sufficiently  certain. 

As  no  other  fault  is  found  with  the  proceeding,  and 

as  every  step  taken  seems  to  have  been  done  in  a 

formal    and    regular  manner,   I   entertain    no    doubt 

about  the  validity  of  the  subscription.    The  objections 

urged  are  entirely  too  refined  and   technical.      The 

court  erred  in  striking  out  the  answer  and  assuming 
m. — 10 
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that  it  constituted  no  defense,  and  its  judgment  will  be- 
reversed  and  the  canse  remanded. 

All  concur. 

Judgment  reversed. 


HENET  COUNTY  t>.  ALLEN. 

60  Miwmri,  ^31. 

Bwpreme  Court  of  Missouri  ;  July  Term^  1872. 

Municipal  oozporations.  Sabsoriptions  to  stock  of  railway  companieo^ 
Where,  in  order  to  pay  a  subscription  by  a  county  to  the  stock  of  a. 
railway  company,  trie  county  court  leyics  a  tax  and  appoints  an 
agent  to  receive  the  money  collected,  and  to  pay  it  over  when 
ordered  by  the  county  court,  the  railway  company  has  no  lien  npon 
the  money  collected  and  in  the  hands  of  the  ai^nt,  but  not  ordered 
to  be  paid  oyer;  and  the  money  may  be  recalled  by  the  county  at 
any  time  before  payment  to  the  company. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  for  Henry  county. 

This  was  an  action  for  the  recovery  of  money  al-^ 
leged  to  have  been  received  by  the  defendant  as  agent 
of  the  plaintiflf.  The  Pacific  Railroad  Company  inter- 
pleaded, claiming  the  money  as  its  own.  The  facts  are 
stated  in  the  opinion.  Judgment  was  rendered  against 
the  defendant,  and  against  the  claimant  on  the  inter- 
plea  ;  and  both  appealed. 

HicJcs  &  Phillips^  for  the  appellants. 


r.  B.  Johnson^  and  jP.  P.   Wright^  for  the  re- 
spondent. 
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Adams,  J. — ^This  was  a  ^nit  for  the  recovery  of  a 
sum  of  money  from  the  defendant,  which  he  is  alleged 
to  have  received  as  agent  of  the  plaintiff  and  refused  to 
pay  over  to  plaintiff  on  demand.  The  Pacific  Railroad 
Company  was  allowed  to  interplead  in  the  case,  and 
did  so,  claiming  the  money  in  tiie  hands  of  defendant 
as  its  money.  The  case  was  determined  in  favor  of  th© 
plaintiff,  and  judgment  rendered  against  the  defendant 
for  nine  hundred  dollars,  balance  of  money  in  his 
hands,  and  also  judgment  on  interplea  against  the 
claimant,  and  the  defendant  and  claimant  have  brought 
the  case  here  by  appeal. 

.The  facts  are  substantially  as  follows  :  In  1855,  the 
county  court  ordered  a  subscription  to  the  capital 
stock  of  the  railroad  company  for  fifty  thousand  dol- 
lars, And  appointed  George  B.  Smith  to  make  the 
subscription,  which  was  done.  The  county  court 
afterwards  levied  a  tax  to  be  collected  to  pay  the  calls 
that  might  be  made  on  this  subscription,  and  ap- 
pointed the  defendant,  Allen,  as  agent  of  the  county 
to  represent  its  interests  in  all  matters  connected  with 
the  subscription;  **to  receive  the  money  from  the 
county  for  the  calls  of  the  company  for  the  stock  sub- 
scribed by  said  coanty,  and  pay  the  same  over  to 
the  company  when  ordered  hy  the  courts  and  saperin- 
tend  all  the  transactions  necessary  between  said  county 
and  said  Pacific  Kailroad  Company,  according  to  law 
and  the  order  of  the  county  court ;  and  that  he  en- 
tered into  bond  to  the  county  of  Henry  in  the  sum  of 
twenty  thousand  dollars  for  the  faithful  performance 
of  his  duty." 

The  defendant  accepted  this  appointment,  gave  the 
bond,  and  entered  upon  the  discharge  of  his  duty ; 
received  from  the  collector,  under  this  appointment, 
over  three  thousand  dollars,  and  paid  it  over  to  the 
railroad  company,  on  the  call  of  the  company,  except 
he  sum  of  nine  hundred  dollars  which  was  in  his  hands 
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at  the  commencement  of  this  suit.  The  county  court, 
after  the  payments  referred  to,  assumed  to  make  an 
order  on  its  records  annulling  the  subscription  and 
ordering  its  agent,  Allen,  to  pay  over  the  balance  of 
the  money  in  his  hands  into  the  county  treasury. 

Many  questions  have  been  elaborately  argued  by 
the  learned  counsel  for  plaintiff,  defendant,  and  claim- 
ant, which,  in  the  light  I  view  this  case,  it  will  be 
unnecessary  to  pass  on,  as  they  do  not  properly  arise 
on  this  record,  and  anything  that  might  be  said  would 
be  merely  obiter  dicta. 

The  validity  of  the  subscription  to  the  railroad 
company  is  not  involved  in  this  case,  and  could  only 
arise  in  a  direct  proceeding  by  the  company  against 
the  county  to  collect  the  subscription.  Nor  is  it  neces- 
sary for  us  to  decide  whether  the  former  suit  by  the 
Pacific  Railroad  Company  would  be  a  bar  to  a  new 
suit  to  enforce  payment  of  the  subscription.  Nor  is  it 
necessary  for  us  to  decide  whether  tax-payers  were 
bound  to  pay  taxes  levied  to  pay  the  calls  on  the  sub- 
scription. 

The  county  court  assumed  that  the  county  was  in- 
debted for  the  amount  of  the  subscription,  and  pro- 
ceeded to  levy  and  collect  taxes  for  payment  of  this 
indebtedness  of  the  county.  The  money,  when  so  col- 
lected, belonged  to  the  county  for  the  purpose  of  pay- 
ing this  alleged  indebtedness.  It  went  into  the  hands 
of  the  defendant,  as  agent  of  the  county,  to  be  paid 
over  on  the  call  of  the  company,  under  the  order  of  the 
county  court.  The  Pacific  Bailroad  Company  had  no 
specific  or  other  lien  on  this  money.  It  was  the  money 
of  the  county,  in  the  hands  of  its  agent,  and  could  be 
recalled  at  any  time  before  payment  to  the  company. 

Where  a  principal  places  money  in  the  hands  of  his 
agent  to  pay  a  debt,  it  does  not  become  the  property 
of  the  creditor.  It  remains  in  the  hands  of  the  agent, 
subject  to  the  orders  of  the  principal,  and  it  is  the 
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duty  of  the  agent  to  obey  such  orders.  When  the 
defendant  refused  to  pay  over  the  money  to  the  county 
treasarer,  as  ordered  by  the  county  court,  he  became 
liable  to  this  action  for  the  amount  remaining  in  his 
hands. 

All  concur. 

Judgment  aflirmed. 


STATE  OF  MISSOURI  t.  SALINE  COUNTY 

COURT. 

51  Miuouri^  850. 

Supreme  Court  of  Missouri ;  January  Term^  1873. 

Mimioipal  oorpomtions.  Subacziptioiui  to  stock  of  ndlway  com- 
panies. Proceedings  to  restrain  the  officers  of  a  county  from  issn- 
log  bonds  or  warrants  of  the  county  in  payment  of  a  subscription 
to  the  capital  stock  of  a  railway  company,  and  from  levying  or 
collecting  any  taxes  for  the  purpose  of  paying  such  bonds  or  the 
coupons  thereon,  or  such  warrants,  may  be  maintained  by  the 
state,  through  its  proper  officers,  where  such  acts  are  in  violation 
of  the  constitution  and  laws  of  the  state.  The  writ  of  quo  war- 
ranto affords  an  ample  remedy  for  misuse  of  its  powers  by  a  private 
corporation ;  but  the  power  of  the  state  to  restrain  public  corpora- 
tions from  a  violation  of  law  will  be  sustained. 

The  original  charter  of  a  railroad  company,  granted  by  a  state  legis- 
lature, authorized  it  to  construct  a  railroad  by  a  designated  route 
to  a  certain  river,  and  also  allowed  **any  county  in  which  any  part 
of  the  route  of  said  railroad  may  be,"  to  subscribe  to  the  stock  of 
the  company.  Subsequently  a  new  state  constitution  was  adopted, 
which  provided  that  the  legislature  should  not  authorize  *^any 
county,  city,  or  town  to  become  a  stockholder  in  or  to  loan  its 
credit  to  any  company,  association,  or  corporation,  unless  two- 
thirds  of  the  qualified  voters  of  such  county,  city,  or  town,  at  a 


' 
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regular  or  special  election  assented  thereto.'*  After  the  taking 
effect  of  this  constitutional  provision,  an  act  was  passed  as  an 
aniendment  to  the  original  charter,  authorizing  the  extension  of  the 
road  beyond  its  terminus  at  the  river  mentioned  in  the  original 
charter,  through  counties  not  on  the  route  designated  in  that  char- 
ter. HM^  that  these  counties  were  not  authorized  by  the  amended 
charter  to  subscribe  to  the  stock  of  the  railroad  company,  without 
submitting  the  question  to  vote,  as  provided  in  the  constitution. 
No  legislative  act  could  give  those  counties  a  power  prohibited  by 
the  constitution  after  its  adoption,  which  they  did  not  possess  at 
the  time  it  was  adopted. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  for  Saline  county. 

This  was  an  action  to  restrain  county  ofiBcers  from 
issuing  county  bonds,  or  warrants,  or  levying  taxes  for 
the  purpose  of  paying  a  subscription  by  the  county  to 
the  stock  of  a  railway  company.  The  facts  set  forth 
in  the  petition  and  in  the  answer  of  the  defendants 
are  stated  in  the  opinion.  Upon  a  hearing,  on  the 
petition  and  answer  without  farther  proof,  a  perpetual 
injunction  against  the  defendants  was  granted.  The 
defendants  appealed. 

Sharp  &  Brodhead^  with  whom  was  Thomas  J.  C. 
Flaggy  for  the  appellants. 

Warner^  Circuit  Attorney,  with  whom  was  W.  B, 
Napton^  for  the  respondents. 

Shepley,  Sp.  J. — This  is  an  action  brought  in  the 
name  of  the  state,  by  the  circuit  attorney  of  the  sixth 
judicial  circuit,  against  the  county  court  of  Saline 
county  nd  its  judges,  and  thecollector  of  fc^aline  county, 
to  restrain  the  county  court  and  its  officers  from  issuing 
bonds  to  the  Missouri  &  Louisiana  Railroad  Company, 
or  any  county  warrants,  in  payment  of  their  subscrip- 
tions to  the  capital  stock  of  that  company,  and  from 
the  levying  or  collecting  any  taxes  for  the  purpose  of 
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paying  such  bonds,  or  the  coupons  thereon,  or  such 
i^arrants. 

The  petition  sets  forth,  that  on  February  7,  1869, 
the  county  court  of  Saline  county  undertook  to  sub- 
scribe four  hundred  thousand  dollars  to  the  capital 
stock  of  the  Louisiana  &  Missouri   River  Railroad 
Company ;   that  the  said  railroad  company  was  in- 
ijorporated  in  1859,  and  by  the  terms  of  its  charter  it 
was  provided  that  '*  it  should  be  lawful  for  the  county 
<;ourt  of  any  county,  in  which  any  part  of  the  route  of 
said  railroad  may  be,  to  subscribe  to  the  stock  of  said 
company.'*     That  the  route  of  the  railroad,  designated 
in  that  act,  was  a  route  wholly  on  the  north  side  of  the 
Missouri  river,  and  did  not  run  through  or  into  the 
county  of  Saline  on  the  south  side  of  the  river.    That 
the  county  court  of  Saline  county,  did,  on  February  7, 
1888,  make  its  subscription,  professing  to  act  under 
the  permission  given  by  the  act  of  1859.     That  this  was 
done  without  ever  having  submitted  the  matter  to  the 
voters  of  Saline  county  for  their  as8*»nt,  and  was  in 
violation  of  section  14  of  article  11  of  the  constitution 
of  the  state.    That  after  the  subscription  was  made, 
and  on  March  14,  1868,  the  legislature  passed  an  act 
purporting,  by  its  title,  to  be  an  act  amendatory  of  the 
former  charter  of  the  railroad  company.     That  this  act 
is  void,  as  conflicting  with  section  4  of  article  8  of  the 
constitution,  and  with  section  32  of  article  4,  and  that 
section  20  of  the  act,  if  valid,  conferred  no  authority 
«pon  the  county  court  of  Saline  county  to  subscribe  for 
stock.     That  their  subscription  was  without  any  au- 
thority of  law,  was  an  usurpation  of  power,  was  at 
variance  with  the  letter  and  spirit  of  the  constitution, 
and  of  the  laws  of  the  state.    That  the  county  court 
have  already  issued  some  bonds  to  pay  for  the  sub- 
scription,  and    threaten  to  issue  others.      That    the 
county  court  have  assessed  and  levied  taxes  for  the 
purpose  of  paying  the  bonds  and  interest,  and  have  in- 
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eluded  the  tax  so  assessed  in  the  general  county  taxes 
ajB:ainst  the  individual  tax-payers,  so  that  it  can  not  be 
separated,  and  that  the  whole  scheme  was  a  fraud  upon 
the  tax -payers.  That  if  any  remedy  existed  at  all  to 
the  tax-payers,  it  is  by  a  multiplicity  of  suits  by  each 
tax-payer  for  himself.  That  the  tax-payer  can  not  tell 
what  part  of  the  tax  assessed  against  him  is  illegal ; 
praying  that  the  county  court  and  its  officers  be  re- 
strained from  issuing  any  more  bonds  or  warrants  for 
that  purpose,  and  that  the  officers  and  collector  be  re- 
strained from  levying,  assessing,  or  collecting  taxes  for 
the  payment  of  such  bonds  or  warrants^  or  the  interest 
thereon. 

The  defendants  answered,  denying  the  illegality  of 
their  action  in  the  matter  of  the  issue  of  these  bonds, 
claiming  that  they  had  full  power  to  make  the  sub- 
scription, under  the  original  charter  of  the  railroad. 
That  the  route,  as  designated  in  that  charter,  was  not 
wholly  or  exclusively  on  the  north  side  of  the  Missouri 
river,  but  that  the  directors  had  the  authority  to  locate 
the  route  from  Louisiana  to  any  point  in  the  state  of 
Missouri,  whether  on  the  north  or  south  side  of  the 
river ;  and  that  before  the  subscription  the  directors 
had  located  it  from  Louisiana  to  Kansas  City.  That 
Saline  county  was  on  the  route  of  the  road  thus 
located. 

They  deny  that  the  act  of  March  24,  1868,  called 
the  amendatory  act,  is  void  or  in  conflict  with  the  con- 
stitution of  the  state,  or  the  subscription  illegal,  or  the 
bonds  void. 

The  case  was  heard  upon  the  petition  and  answer 
without  further  proof,  and  the  court  made  the  pre- 
liminary injunction  perpetual,  and  the  defendants 
appealed. 

The  question  that  lies  at  the  threshold  of  this  case 
is,  whether  such  a  proceeding  as  this  is  can  be  main- 
tained by  the  state. 
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It  is  asserted  by  the  plaintiff  that  it  is  competent  for 
the  state,  through  its  authorized  officers,  to  institute 
this  proceeding  to  restrain  public  corporations  from 
doing  acts  in  violation  of  the  constitution  and  laws  of 
the  state. 

On  the  i)art  of  the  defendants,  it  is  contended  that 
the  attorney-general  or  the  circuit  attorneys,  in  their 
re8i)ective  districts,  have  no  authority  by  statute  to  in- 
stitute such  a  proceeding  in  the  name  of  the  state. 
That  if  such  power  exists  at  all,  it  exists  by  virtue  of 
the  common  law,  and  that  by  the  common  law  such  in- 
terference on  the  part  of  the  state  is  confined  to  two 
classes  of  cases — one  being  that  of  public  nuisances, 
and  the  other  being  the  administration  of  charitable 
trusts. 

The  question  is  obviously  one  of  great  importance. 
Though,  as  will  be  seen  hereafter,  it  has  been  con- 
sidered and  decided  in  the  courts  of  other  states,  it  has 
received  the  most  elaborate  examination  in  the  courts 
of  the  state  of  New  York,  and  especially  in  the  case  of 
Davis  tJ.  Mayor  of  New  York,  2  Ihber  {N.  T.)  663,  and 
in  the  case  of  People  v.  Miner,  2  Lans.  {N.  T.)  396. 

The  case  in  2  Ihier^  663,  was  brought  by  two  tax- 
payers against  the  mayor  and  others,  to  restrain  the 
construction  of  a  street  railroad  upon  Broadway,  for  the 
doing  and  operating  of  which  the  municipal  authorities 
of  the  city  had  given  authority  to  the  individual  defend- 
ants, under  their  general  power  over  the  streets  of  the 
city.  The  court  decided  that  it  was  not  a  public 
nuisance,  but  that  when  any  act  of  a  municipal 
corporation  is  sought  to  be  restrained  or  annulled  as  a 
vioLEition  of  its  charter,  or  breach  of  trust,  or  an  excess 
of  power,  the  attorney -general  was  a  necessary  party, 
either  prosecuting  alone  or  in  conjunction  with  or  upon 
the  relation  of  individual  corporators,  and  required 
that  the  attorney-general  should  be  made  a  party  to  the 
proceeding.    -After  examination   Judge  Dueb  arrives 
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at  the  conclasion  that  at  common  law  the  attorney- 
general  in  England  could  institute  proceedings  to  re- 
strain public  and  private  corporations  from  exercising 
powers  not  granted  and  from  the  abuse  of  those 
granted  ;  and  to  sustain  his  position  cites  2  M.  &0. 
129 ;  Id.  613 ;  S.  C,  1  Kane,  153 ;  4  itf.  <£  a  17 :  S. 
C,  2  Keene,  190  ;  1  ilf .  <fe  O.  171 ;  8  Sim.  193,  373  ;  9 
Id,  30,  36,  60 ;  13  Id.  647 ;  16  Id.  228 ;  1  Bligh  N. 
M.  312. 

In  the  subsequent  case  of  The  People  at  the  relation 
of  the  Attorney-General  v.  Miner,  2  Lans.  396,  which 
was  a  suit  brought  to  restrain  the  commissioners  of  the 
town  of  Augusta  from  subscribing  to  the  capital  stock 
of  a  railroad,  the  supreme  court  of  the  fifth  district 
held  that  the  action  could  not  be  maintained.    Judge 
Mullen,  in  delivering  the  opinion  of  the  court  in  that 
case,  while  conceding  that  the  decision  of  the  court  in 
the  case  in  2  Duer^  663,  was  correct,  yet  denies  that 
the  conclusions  reached  by  Judge  Duer  in  his  opinion 
in  that  case  as  to  the  power  of  the  attorney -general  in 
England,  are  maintainable  or  warranted  by  the  decisions 
he  quotes.    He  undertakes  to  define  or  classify  all  the 
powers  possessed  by  the  attorney -general  in  England, 
the  only  two  of  which,  as  stated  by  him,  relating  to 
this  matter,  are  by  writ  of  quo  warranto  to  determine 
the  right  of  him  who  claims  or  usurps  any  oflSce, 
franchise,  or  liberty,  and  to  vacate  the  charter  and  annul 
the  existence  of  a  corporation  for  violation    of   its 
charter,  or  omitting  to  exercise  its  corporate  powers, 
and  by  information  to  chancery  to  enforce  trusts  and 
to  prevent  public  nuisances  and  the  abuse  of  trust 
powers. 

He  examines  all  the  cases  cited  by  Judge  Dues 
(except  the  case  in  Bligh  N.  Ii.\  and  undertakes  to 
show  that  they  are  all  cases  of  an  abuse  of  trust  or  a 
misapplication'  of  trust  funds,  and  are  maintainable 
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under  the  general  equitable  authority  of  the  coart  over 
trusts. 

But  if  that  be  conceded,  how  does  it  show  that 
Judge  DuER  is  mistaken?  Every  misapplication  of 
public  funds  and  every  abuse  of  power  by  public 
bodies  is  in  one  sense  an  abuse  of  a  trust.  These  trusts 
are  certainly  not  charitable  trusts  and  it  is  not  con- 
tended that  the  attorney-general  has  power  to  institute 
Buch  proceedings  over  all  trusts,  private  as  well  as 
public.  How,  then,  had  the  attorney-general  a  right 
to  interfere  here  about  these  so-called  trusts?  Not 
certainly  because  they  were  trusts,  but  because  they 
were  trusts  in  which  the  public  were  concerned. 

The  case  which  Judge  Mullen  did  not  examine, 
not  being  able  to  find  it,  is  the  case  of  the  Attorney- 
General  t?.  City  of  Dublin,  1  Bligh  N.  R.  312, 
incorrectly  quoted  by  Judge  Duer  as  in  2  Bligh  N.  R. 

It  so  happens  that  in  that  case,  which  was  an 
appeal  to  the  house  of  lords,  this  question  distinctly 
arose,  and  the  objection  was  made  that  it  was  not 
maintainable  on  the  ground  that  it  involved  no  matter 
of  trust.  The  lord  chancellor  and  Lord  Redesdale, 
who  both  gave  opinions  in  maintaining  the  jurisdic- 
tion, refused  to  place  the  jurisdiction  on  the  ground  of 
a  trust,  but  placed  it  upon  the  general  ground  that  the 
state  had  the  right  to  prevent  the  doing  of  illegal  acts 
by  public  aijd  private  corporations.  Lord  Eldon  re- 
ferred to  the  case  of  the  Attorney- General  c.  Browne, 
1  Swans.  255,  as  showing  that  the  jurisdiction  was  not 
there  placed  upon  the  ground  of  a  trust. 

But  more  recent  cases  in  England  have  removed  any 
obscurity,  if  any  there  be,  as  to  the  ground  of  the 
jurisdiction  maintained  there. 

The  case  of  Attorney- General  v.  Great  Northern  R. 
Co.,  1  Dru.  <fe  S.  154,  was  the  case  of  a  bill  brought 
to  restrain  a  railway  company  from  buying  and  selling 
coal,  and  the  jurisdiction  was  there  upheld,  and  the 
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vice-chancellor  placed  the  decision  on  the  ground  that 
though  in  that  case  any  shareholder  might  file  a  bill, 
yet  that  in  the  matter  of  the  abuse  of  corporate  powers^ 
or  the  exercise  of  powers  not  granted,  the  public  sus- 
tained an  injury,  and  it  was  competent  for  the  attorney- 
general,  ex  ofiScio,  or  on  relation,  to  file  an  information 
to  restrain  it. 

In  the  case  of  Attorney-General  v.  Mid.  Kent  R.  Co.^ 
3  L,  R.  Ch.  100,  which  was  an  appeal  in  chancery,  an 
information  was  brought  by  the  attorney-general  to 
compel  the  railroad  company  to  make  certain  slopes  of 
a  certain  gradient  on  the  line  of  its  road,  in  conform- 
ity with  the  requirements  of  its  charter,  and  it  was 
objected  that  there  was  no  jurisdiction.  Both  Lord 
Carnes  and  Sir  John  Holt  gave  opinions  sustaining 
the  jurisdiction,  placing  it  upon  the  broad  ground  be- 
fore mentioned. 

In  the  case  of  Stockport  District  Water- works  «. 
Manchester,  9  Jur.  iT.  S,  266,  which  arose  on  a  con- 
tract between  the  city  and  an  aqueduct  company  to 
carry  water  beyond  the  limits  which  the  city  was 
authorized  by  law  to  supply,  Lord  Westbuky  said  he 
would  not  hesitate  to  act  upon  the  information  of  the 
attorney-general. 

The  jurisdiction  has  been  asserted  in  the  recent  case 
of  Hare  v.  London  &  N.  W.  R.  Co.,  2  Johns.  c&  II.  Ill ; 
Liverpool  v.  Chorley  Water-works  Co.,  2  D^  Oex^  Man. 
&  O.  852,  at  880  ;  Ware  u.  Regent's  Canal  Co.,  3  De  Oex 
<&  Jones,  212,  at  228. 

In  a  recent  case— Attorney -General  t>.  Commission- 
ers of  West  Hartlepool,  10  Law  R.  Eq.,  162  (1870)— 
which  was  a  case  brought  by  the  attorney- general  at 
the  relation  of  certain  rate-payers  against  the  commis- 
sioners to  restrain  them  from  diverting  the  funds  of  the 
town  to  the  procurement  of  parliamentary  legisla- 
tion,  the  jurisdiction  was   sustained  and  the  relief 
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granted.     Her^  was  simply  an  abuse  of  corporate  pow- 
ers which  was  sought  to  be  restrained. 

In  none  of  these  decisions  is  there  the  slightest  hesi- 
tation in  placing  the  jurisdiction  upon  the  broad 
ground,  that  the  state  had  the  right  in  this  form  of 
proceeding  to  restrain  all  corporations,  public  and 
private,  from  the  abuse  of  powers  granted,  or  from 
exercising  those  not  granted. 

The  decision  arrived  at  in  2  Dver^  and  the  principle 
there  maintained,  has  been  approved  by  the  court  of 
appeals  in  the  state  of  New  York,  in  the  cases  of 
Doolittle  zj.  Supervisors  of  Broome  County,  18  N.  T. 
162,  and  in  Roosevelt  v.  Draper,  23  Id.  324,  as  also 
by  the  supreme  court  of  the  first  district,  in  Roosevelt 
V.  Draper,  16  How.  {N.  T.)  Pr.  100  ;  by  the  supreme 
court  of  same  district  in  case  of  People  v.  Lowber,  7 
Ahb,  {If.  T.)  Pr.  158,  and  in  People  v.  Mayor  of  New 
York,  10  Abb.  (iT.  T.)  Pr.  144  ;  by  the  supreme  court 
of  the  third  district,  in  People  v.  Mayor  of  New  York,  32 
Barb.  (iT.  T  )  102,  and  the  supreme  court  of  Pennsyl- 
vania, in  60  Pa.  SI.  100,  as  also  by  the  supreme  court 
of  the  state  of  Illinois,  in  the  case  of  Board  of  Super- 
visors V.  Ready,  34  III.  296. 

The  question  was  presented  in  Massachusetts,  in 
the  case  of  Attorney-General  v.  Salem,  103  Mass.  140, 
and  it  was  decided  that  if,  in  Massachusetts,  the 
jurisdiction  existed,  no  case  was  made  for  its  exercise  ; 
and  also  that,  under  the  limited  equity  jurisdiction 
given  in  Massachusetts  by  their  statutes,  it  probably 
was  not  conferred  upon  the  attorney-general  to  institute 
such  a  suit 

If  the  case  of  People  v.  Miner,  2  Lans.  {If.  T.)  397, 
be  supposed  to  decide  that  the  state  can  not  institute 
such  a  suit  as  the  present,  then  it  seems  to  me  that  it 
can  not  be  sustained.  But  I  do  not  so  understand  the 
decision  in  that  case,  though  it  is  difficult  to  say  just 
how  far  the  court  goes  in  this  matter  of  j  urisdiction. 
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That  case  was  to  restrain  a  town  from  subscribing" 
to  the  stock  of  a  railroad  company,  as  being  beyond 
the  powers  granted  in  their  charter ;  and  the  court, 
while  stating,  at  p.  407,  that  "it  dops  not  mean  to  be 
understood  as  denying  the  right  of  the  attorney -general 
to  apply  to  restrain  corporations  from  exercising  fran- 
chises not  granted,"  decides  the  case  against  the  right 
claimed  in  that  particular  case,  upon  the  ground  that 
the  defendants  were  expressly  authorized  to  borrow 
money,  issue  bonds,  and  subscribe  for  stock,  and  tho 
only  question  was  whether  they  had  properly  exer- 
cised  the  powers  expressly  granted. 

But  here  there  is  no  franchise,  privilege,  or  power^ 
either  general  or  special,  granted  to  this  county  court 
to  subscribe  for  any  stock  whatever,  but  if  conferred 
at  all,  it  is  a  legislative  authority  to  subscribe  to  the 
stock  of  a  certain  railroad  company,  and,  as  is  alleged^ 
under  certain  limitations  not  complied  with. 

It  was  urged  on  the  argument,  with  great  force, 
that  such  a  power  on  the  part  of  the  state  was  a  very 
dangerous  one ;  that  there  was  no  necessity  for  its  exer- 
cise, as  the  persons  whose  rights  were  affected  were 
perfectly  competent  to  protect  their  rights,  and  the 
law  afforded  them  a  complete  and  adequate  remedy. 

It  is  conceded  that  a  corrupt  officer,  in  refusing  to 
institute  any  proceeding  when  there  was  clear  violation 
of  law  or  constitution,  or  in  putting  it  in  motion  when 
there  was  no  valid  ground  for  its  exercise,  might  use 
his  office  oppressively  ;  but  this  is  no  more  than  say- 
ing that  any  person  or  officer,  to  whom  large  powers 
are  confided,  may  oppress.  The  remedy  lies  in  seeing 
that  honest  and  incorruptible  men  are  put  into  public 
places,  and  especially  so  in  those  connected  with  the 
administration  of  justice. 

But  there  is  another  consideration  that  is  entitled 
certainly  to  as  much  weight  as  tliat  growing  out  of  a 
possible  oppression,  and  that  is  the  necessity  that  now 
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exists  of  providing  ample  and  efficient  means  for  re- 
straining public  corporations  from  misusing  powers 
granted,  and  usurping  powers  not  granted. 

To  the  argument  that  in  this  and  similar  cases,  the 
tax-payer  has  a  complete  and  efficient  remedy  for  the 
alleged  violation  of  the  law  and  the  constitution,  it  is 
to  be  said  that  it  is  no  argument  against  the  right  of 
the  state  to  prevent  public  corporations  from  violating 
the  law,  that  private  individuals  have  the  same  right 
when  their  private  interests  are  affected.     The  state 
has  interests  apart  from  and,  it  may  be,  antagonistic  to 
those  of  the  individaal  corporator.    It  may  be  to  the 
interest  of  every  individual  corporator  that  the  cor- 
poration should  exercise  powers  not  granted  and  even 
prohibited  by  the  constitution,  but  it  is  the  right  and 
the  duty  of  the  state  to  see  that  these  public  corporations 
do  not  willfully  violate  the  constitution  or  the  law.     If 
the  redress  is  to  be  confined  wholly  to  legislation,  then 
it  might  be  wholly  ineffectual,  especially  in  those  states 
where  the  legislature  meets  but  in  every  two  years. 

It  is  worth  while  briefly  to  examine  what  remedy 
the  tax-payer  has  in  such  a  case  as  this,  if  the  sub- 
scription be  illegal  and  void,  according  to  the  decisions 
of  this  court 

It  has  been  decided  that  certiorari  will  not  lie> 
State  V.  Saline  County,  46  Mo.  52 ;  nor  prohibition, 
Vitt  0.  Owens,  42  Mo.  512 ;  nor  will  injunction  lie  at 
the  suit  of  a  tax-payer,  to  enjoin  the  assessment,  levy, 
or  collection  of  a  tax,  however  illegal  or  void.  23  Mo. 
443  ;  20  Id.  136  ;  21  Id.  216 ;  22  Id.  90 ;  46  Id,  394  ; 
47  Id.  4:74: ;  48  Id.  176  ;  48  Id.  626. 

If  a  levy  has  been  made  for  an  illegal  tax,  if  the 
warrant  contains  any  part  of  the  tax  which  is  legal,  or 
the  property  is  liable  to  taxation  in  any  form,  the  tax 
warrant  protects  the  officer,  and  no  recovery  can  be 
had.     43  Mo.  479  ;  47  Id.  393,  462  ;  48  Id.  282. 

The  remedy  as  to  illegal  taxation  seems  to  be  con- 
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fined  to  this :  That  if  the  tax-payer  has  real  estate, 
and  the  collector  is  not  able  to  make  it  out  of  his  per- 
sonal property,  he  cau,  when  his  real  estate  is  aboat  to 
be  sold,  enjoin  the  sale.  24  Mo.  20  ;  37  Id.  228  ;  and  it 
seems  to  be  held,  in  the  case  of  Steines  r>.  Franklin 
County,  48  Mo.  176,  that  though  the  tax-payer  has  not 
the  right  to  enjoin  the  assessment,  levy,  or  collection 
of  an  illegal  tax,  he  can  maintain  a  bill  to  declare  the 
contract  void,  to  cancel  the  bonds,  and  restrain  their 
payment,  sale,  and  transfer. 

But  in  such  a  case  he  must  give  a  bond  and  incur  a 
responsibility,  often  to  the  amount  of  tens  of  thousands 
of  dollars,  while  he  is  only  interested  to  the  amount  of 
hundreds,  at  most.  ' 

It  is  possible,  too,  for  the  corporation,  conscious 
that  they  are  about  to  do  an  illegal  act,  to  take  such 
steps  that  the  act  is  done,  and  the  bonds  issued  are 
beyond  the  jurisdiction  of  the  court,  so  that  it  is  very 
difficult,  if  not  impossible,  for  the  tax-payer  to  obtain 
redress. 

I  can  not  think  that  there  is  famished  any  effectual 
protection  to  the  tax-payer  from  being  compelled  to 
pay  an  illegal  tax,  or  to  the  state  for  the  violation  of 
the  constitution  or  the  law. 

Bat  it  is  further  urged  that  the  supreme  court  of 
the  state  has  already  decided  against  the  jurisdiction 
here  claimed,  in  the  case  of  the  State  at  the  relation  of 
Connelly  v.  County  Court  of  Platte  county  and  Park- 
ville  &  Grand  River  Eailroad  Company,  32  Mo.  496. 
This  was  a  proceeding  brought  in  the  name  of  the 
state,  to  restrain  the  county  from  issuing  bonds  to  the 
railroad  company  as  not  authorized  by  law,  brought, 
not  by  the  attorney-general,  or  the  circuit  attorney,  or 
at  their  instance,  but  by  some  citizens  of  the  state,  who 
undertook  to  use  the  name  of  the  state  withoat  author- 
ity in  their  suit;  and  beyond  question,  the  case  was 
rightly  decided.    The  question  arose  upon  a  demurrer 
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to  ihe  petition,  and  one  of  the  grounds  for  sustaining 
the  demurrer  is  thus  stated  :  "  There  is  nothing  in  the 
petition  which  shows  or  pretends  to  show  that  the 
fitate  of  Missouri  has  any  interest,  legal  or  equitable, 
in  the  subject-matter  of  the  controversy,  and  the  suit 
was  improperly  brought  and  can  not  be  maintained  in 
the  name  of  the  state ;"  and  this  is  all  that  is  said  in 
the  subject  in  the  opinion.  That  the  state  had  no 
pecuniary  interest  may  perhaps  be  conceded,  but  the 
<luestion  was  not  raised  or  considered  whether  the 
state,  acting  through  its  legal  officers,  can  not  restrain 
its  public  corporations  from  violating  the  constitution 
and  the  laws. 

It  seems  to  me  that,  both  on  principle  and  author- 
ity, this  proceeding  is  maintainable ;  and  that  while,  in 
the  case  of  a  private  corporation,  the  courts  in  this 
country  will  sustain  the  conclusions  arrived  at  in  2 
Johns.  {N.  Y.)  Oh.  371,  in  103  Mass.  138,  and  104  Id. 
^239,  that  the  writ  of  quo  warranto  affords  an  ample 
and  efficient  remedy  for  any  violation  of  its  charter,  or 
misuse  or  abuse  of  its  powers,  and,  therefore,  that  this 
form  of  proceeding  will  not  lie,  the  power  of  the  state, 
through  its  proper  legal  officers,  to  restrain  public 
corporations  from  a  violation  of  the  law  will  be  sus- 
tained. 

In  the  case  of  Attorney-General  v.  Salem,  103  Mass. 
138,  the  court  held  that  the  writ  of  quo  warrarUo  did 
not  lie  against  a  public  corporation,  and  unless  we  are 
prepared  to  admit  that  the  state  has  no  other  remedy 
for  the  willful  and  flagrant  violation  of  laws  by  a  pub- 
lic corporation,  than  by  legislation,  then  the  law 
which  appears  for  the  first  time  in  the  revision  of 
1865,  and  is  efficient  both  for  the  state  and  the  indi- 
vidual, gives  the  power  to  the  state  to  use  the  remedy 
by  injunction,  when  it  provides,  2  Wagn.  Mo.  St.  1032, 
that  "the  remedy  by  writ  of  injunction  or  prohibition 
shall  exist  in  all  cases  where  an  injury  to  real  or  per- 

ni.— 11 
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Bonal  property  is  threatened,  and  to  prevent  the  doing- 
of  any  legal  wrong  whatever,  whenever,  in  the  opinion 
of  the  court,  an  adequate  remedy  can  not  be  afforded 
by  an  action  for  damages. 

Having  arrived  at  the  conclusion  that  this  form  of 
remedy  is  maintainable  by  the  state,  we  come  npw  to 
consider  whether  the  state  has  made  such  a  case  as  will 
allow  its  application  here. 

By  section  14  of  article  XL  of  the  constitution^ 
which  took  effect  on  July  4,  1865,  it  was  provided, 
^^  that  the  general  assembly  shall  not  authorize  any 
county,  city,  or  town  to  become  a  stockholder  in  or  to 
loan  its  credit  to  any  company,  association,  or  corpora- 
tion, unless  two-thirds  of  the  qualified  voters  of  such 
county,  city,  or  town,  at  a  regular  or  special  election^ 
assent  thereto." 

This  subscription  of  four  hundred  thousand  dollara 
by  Saline  county  to  the  stock  of  this  railroad  company 
was  made  after  the  taking  effect  of  the  constitution, 
and  without  any  assent  of  the  qualified  voters  being 
obtained  to  such  subscription.  Was  the  subscription, 
80  made,  valid  % 

This  court,  in  the  case  of  State  ex  rel.  The  Missouri 

» 

&  Mississippi  Bailroad  t>.  Macon  County,  41  Mo.  453,. 
where  the  charter  of  the  railroad,  passed  before  the 
adoption  of  the  new  constitution,  gave  power  to  coun- 
ties on  the  line  of  this  route  to  subscribe  without  lim- 
itation, held  that  section  14  of  article  XL  of  th(^ 
constitution  was  a  limitation  on  W\%  future  power  of 
the  legislature,  and  was  not  intended  to  retroact  so  as 
to  have  any  controlling  application  to  laws  in  existence 
when  the  constitution  was  adopted,  and  decided  that 
though  Macon  county  made  its  subscription  to  the 
company  after  the  adoption  of  the  constitution,  and 
without  any  submission  to  the  qualified  voters,  the 
subscription  was  valid. 

A  similar  provision  as  to  the  subscription  without 


AMERICAN    RAILWAY    REPORTS.  163 

State  of  Missouri  9.  Saline  County  Court. 

limitation,  is  found  in  the  charter  of  the  Louisiana  & 
Missouri  River  Railroad  Company,  passed  in  1869,  and 
the  first  question  that  is  presented  is,  whether  Saline 
county,  situated  on  the  south  side  of  the  Missouri 
river,  is,  by  the  terms  of  the  original  charter  of  this 
railroad  company,  authorized  to  subscribe  to  the  stock 
of  that  company. 

The  route  of  the  railroad,  as  fixed  by  section  35  of 
the  original  charter,  is  in  these  words,  Session  Acts 
1868-9 :  **  Said  company  shall  have  the  power  to  mdrk 
out,  locate,  and  construct  a  railroad  from  the  city  of 
Louisiana,  in  the  county  of  Pike,  by  way  of  Bowling 
Green,  in  said  county,  to  some  suitable  point  on  the 
North  Missouri  Railroad,  intersecting  said  road  be- 
tween the  southern  limits  of  the  town  of  Wellsburg,  in 
Montgomery  county,  and  the  northern  limits  of  the 
town  of  Mexico,  in  Audrian  county ;  thence  to  the 
Missouri  river  at  the  most  eligible  point,  on  a  line  the 
most  suitable  and  advantageous,"  &c.;  and  by  section 
29  it  is  provided  *'  that  it  shall  be  lawful  for  the  county 
court  of  any  county  in  which  any  part  of  the  route  of 
said  railroad  may  be,  to  subscribe  to  the  stock  of  said 
company,"  &c. 

It  is  set  up  in  the  answer,  and  contended  here,  that 
the  words  cited,  authorized  the  railroad  company  to 
cross  the  Missouri  river  and  continue  its  road  on  the 
south  side  of  the  river  till  it  strikes  Kansas  city,  on  the 
south  bank  of  the  Missouri,  and  some  words  in  the 
charter  in  relation  to  the  bridging  of  navigable  streams 
are  seized  on  to  show  that,  (as  is  asserted),  as  there 
are  no  navigable  streams  on  the  north  side  of  the  river 
within  the  state,  it  was  the  intention  of  the  legislature 
that  the  company  might  cross  the  Missouri  river  and 
bridge  navigable  rivers  on  the  south  side. 

It  is  sufficient  to  say  that  neither  the  words  used 
nor  the  plain  intent  of  the  act  will  admit  of  any  such 
construction.     When  a  railroad  is  authorized   to  be 
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built  to  a  town,  it  stops  there,  and  certainly  no  author- 
ity is  thereby  given  to  construct  a  road  through  the 
town  to  a  point  some  miles  away,  and  then  retuminf^ 
to  the  designated  town  again.  When  authority  is 
given  to  construct  a  railroad  to  a  river,  wherever  it  first 
strikes  the  river  there  it  must  stop.  If  congress  had 
authorized  a  railroad  to  be  constructed  from  the  west 
line  of  the  state  of  Missouri  through  Topeka  to  the 
one  hundredth  degree  of  west  longitude,  such  a  con- 
struction would  not  allow  that  railroad  to  be  con- 
structed across  that  parallel  to  Denver,  and  return  to 
some  other  point  on  the  one  hundredth  parallel. 

But  if  the  original  charter  did  not  confer  power 
upon  Saline  county  to  subscribe,  it  is  contended  that 
such  power  is  found  by  virtue  of  what  is  claimed  to  be 
an  amendment  of  this  railroad  charter,  passed  in  1868, 
extending  and  changing  the  route  of  the  railroad ; 
that  such  an  extension  and  change  of  the  route  is  but 
an  amendment  to  the  original  charter,  which  it  was 
entirely  competent  for  the  legislature  to  make  since  the 
adoption  of  the  new  constitution  prohibiting  the  grant- 
ing of  special  charters,  as  was  held  by  this  court  in  the 
case  of  The  State,  at  the  relation  of  Circuit  attorney,  v. 
Cape  Girardeau  &  State  Line  Eailroad,  48  Mo.  468. 

If  it  be  conceded  that  this  act  of  March  24,  1868, 
was  a  perfectly  valid  and  legal  amendment  to  the 
original  charter  of  the  company,  does  it  produce  the 
result  proposed  ? 

The  power  of  the  county  court  of  Saline  county 
to  subscribe  for  the  stock  of  this  company,  if  it  ex- 
ists, must  be  derived  from  the  power  in  the  original 
charter — no  substantive  grant  of  power  after  the  new 
constitution  took  effect,  being  possible. 

How,  then,  stands  the  case  % 

The  power,  given  by  the  charter,  of  subscription  by 
the  county  court  is  in  these  words :  "  It  shall  be  lawful 
for  the  county  court  of  any  county  in  which  any  part 
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of  the  route  of  said  railroad  may  be,  to  subscribe/* 
&c. 

The  power,  therefore,  given  to  subscribe  is  not  to 
the  counties  upon  the  line  of  any  railroad  that  may  be 
constructed  by  the  corporation  thereby  created^  but  to 
the  counties  upon  "the  route  of  said  railroad,"  as 
thereby  authorized ;  that  is,  on  the  route  of  the  rail- 
road as  provided  for  and  designated  in  section  36  of 
the  original  charter.  The  legislature  might,  by  amend- 
ment, afterwards  allow  an  extension  of  that  railroad,  or 
branches  to  that  road,  but  those  counties  on  the  line  of 
the  extension  or  branches  could  not  be  on  the  line  of 
"the  route  of  said  railroad,'*  as  originally  designated. 

There  is  another  objection  to  the  power  here  claimed 
(conceding  this  to  be  a  valid  amendment),  which  is 
equally  fatal.  If  the  power  to  subscribe,  as  originally 
granted,  had  been  a  general  one  and  not  confined  to 
the  route  marked  out  by  the  charter,  yet,  as  at  the 
adoption  of  the  constitution  there  had  been  no  change 
of  the  route,  the  power  of  subscription  was  confined  to 
the  counties  on  the  designated  route,  and  they  could 
subscribe  without  submission  to  the  qualified  voters 
after  the  taking  effect  of  the  new  constitution,  because 
at  the  taking  effect  the  power  already  existed.  But 
because,  after  the  adoption  of  the  constitution,  the 
legislature  can  amend  the  charter  by  extending  the 
route,  does  that  give  a  power  of  subscription  on  the 
line  of  the  extension  which  they  did  not,  at  the  time  of 
the  adoption  of  the  constitution,  havet  This  is  the 
effect  claimed  for  it,  and  the  result  would  be  the  con- 
ferring upon  counties  of  a  power  prohibited  after  the 
adoption  of  the  constitution,  which  they  did  not  pos- 
sess at  its  adoption.  That  this  is  perfectly  clear,  seems 
to  me  when  we  consider  that  under  the  construction  of 
the  original  charter,  given  in  this  decision,  the  com- 
pany at  the  time  of  the  adoption  of  the  constitution 
was  confined  to  the  north  side  of  the  river,  and  at  that 
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time  no  counties  oq  the  south  side  coold  subscribe, 
even  if  the  permission  had  been  given  to  subscribe  to 
the  railroad  that  might  be  constructed  by  the  com- 
pany. So  that  no  right  of  subscription  without  sub-  I 
mission  existed  at  the  adoption  of  the  constitution,  in 
these  counties  on  the  south  side,  and  that  power  must 
have  been  acquired  by  the  force  and  effect  of  some  act 
passed  after  the  adoption  of  the  constitution,  and  the 
constitution  prohibits  such  effect. 

But  these  are  not  the  only  fatal  objections  to  the 
legality  of  this  subscription. 

The  act  of  March  24,  1868,  Bess.  Acts  of  1868,  77, 
can  not  be  considered  as  an  amendment  to  the  orig- 
inal charter.  With  the  exception  of  the  title  of  that 
act  (unless  it  be  claimed  that  a  few  words  in  the  last 
section  of  the  act  refer  to  the  original  corporation,  but 
which  may  as  well  refer  to  a  corporation  created  by  that 
act),  there  is  not  a  single  word  in  that  act  that  refers  to 
or  mentions,  or  in  any  manner  connects  it  with  the 
original  charter  or  the  company  formed  thereunder. 
The  title  of  the  act  is  this:  *' An  act  to  amend  an  act 
entitled  '  an  act  to  incorporate  the  Louisiana  &  Mis- 
souri River  Railroad  Company,'  by  increasing  the 
amount  of  the  capital  stock  of  said  company,  defining 
more  explicitly  the  power  of  the  board  of  directors  to 
fix  the  western  terminus  of  said  road,  authorizing  the 
location  and  construction  of  a  branch  road,  and  con- 
ferring upon  said  board  the  necessary  powers  to  carry 
into  effect  the  several  objects  contemplatt^d  by  this 
charter  ;  and  also  by  striking  out  sections  11,  18,  27, 
30,  and  31,  of  said  act."  But  when  we  come  to  look 
at  the  act  itself,  there  is  not  a  word  that  speaks  of  the 
repeal  of  the  original  act,  or  any  section  or  part  of  it, 
or  of  that  act  being  a  substitution  for  it  or  any  part  of 
it,  or  any  modification  o£  it ;  nor  is  the  original  act 
mentioned  in  it.  It  commences  in  its  first  section  as 
follows : 
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**  Section  1.  A  company  is  hereby  incorporated, 
called  ^The  Louisiana  &  Missouri  Biver  Bailroad  Com- 
pany,' the  capital  stock  of  which  shall  be  ten  millions 
of  dollars," — and  continues  through  the  whole  thirty- 
four  sections  speaking  of  the  manner  of  organization, 
the  subscription  to  the  stock,  general  management,  and 
franchises  of  the  corporation  created  by  that  act,  as  if 
no  other  corporation  by  that  name  had  ever  existed  ; 
stating  in  section  18  that  "  the  company  hereby  incor- 
porated shall  commence  the  construction  of  the  said 
road  within  ten  years  after  the  passage  of  this  act,'' 
and  in  section  20  undertaking  to  allow  county  courts 
of  any  county  in  which  any  part  of  the  line  of  said 
road  may  be  located  to  subscribe  to  its  stock,  without 
submission  to  the  qualified  voters. 

As  creating  a  corporation  it  is  a  nullity,  the  legisla- 
ture being  prohibited  from  passing  any  special  charter. 
As  an  amendatory  act  of  a  corporation  existing  at  the 
time  of  the  adoption  of  the  constitution,  it  must  stand 
on  the  eflfect  of  the  title  alone.  Nothing  is  better  set- 
tled than  that  a  title  to  an  act  is  no  part  of  the  act  itself. 
All  the  office  it  can  perform  is  to  indicate  the  sense  in 
which  the  legislature  used  certain  words  or  expressions 
contained  in  the  act  which  are  in  themselves  am- 
biguous. Dwaris  on  Stat.  285,  Potter's  ed. ;  Sedg- 
wick  on  Stat  and  Cons.  Law^  60. 

But  to  say  that  the  title  of  an  act  is  to  repeal 
another  act  or  parts  of  it  and  substitute  that  act  in  the 
^stead  of  it,  when  the  act  itself  not  only  does  not  mani- 
fest any  such  intention,  but  there  is  no  word  in  it  upon 
the  subject,  is  to  make  it  perform  an  office  which  no 
one  has  ever  contended  that  it  is  capable  of  performing. 
It  follows  as  a  necessary  consequence  that  if  that 
-act  is  void,  the  Louisiana  &  Missouri  Kiver  Railroad 
Company  are  not  authorized  to  construct  any  railroad 
on  the  south  side  of  the  river,  and  of  course  no  sub- 
scription to  it  can  be  valid. 
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Neither  does  section  32  of  Article  17.  of  the  con- 
stitution,  which  provides  that  *'  no  law  enacted  by  the- 
general  assembly  shall  relate  to  more  than  one  subject^ 
and  that  shall  be  expressed  in  the  title,  but  if  any  sub- 
ject embraced  in  an  act  be  not  expressed  in  the  title,, 
such  act  shall  be  void  only  as  to  so  much  thereof  as  i» 
not  so  expressed,"  in  any  way  change  or  modify  the^ 
law  as  it  then  stood,  that  the  title  is  no  part  of  the  act 
The  evil  that  this  section  was  intended  to  reach  and 
cure,  was  the  deception  that  was  frequently  practiced 
by  means  of  a  false  title,  or  a  title  not  stating  the 
whole  truth,  both  on  the  public  and  on  the  general 
assembly  ;  on  the  public  by  lulling  them  to  sleep  from 
opposing  an  unjust  or  impolitic  law ;  on  the  general 
assembly  in  the  passage  of  laws  bj'^  their  title  in  pro- 
found  ignorance  that  the  law  contained  anything  but 
what  the  title  gave  evidence  of.  That  provision  of  the- 
constitution  simply  says ;  that  if  by  your  title  you 
have  not  properly  pointed  out  to  the  public  and  the- 
general  assembly  what  the  act  is  about,  in  so  far  aa 
you  have  failed  in  that  particular,  your  act  is  void. 
The  provision  itself  makes  a  distinction  between  the^ 
act  and  its  title.  The  decisions  are  that  a  title  which 
fairly  expresses  the  subject  of  the  act  is  sufficient.  The 
title  to  the  act  is  no  more  operative  or  has  any  larger 
etfect  than  before,  except  that,  in  order  that  the  act 
itself  should  be  valid,  the  title  of  the  act  must  be  exact 
as  expressing  its  subject-matter  and  must  not  be  mis- 
leading. When  the  constitution  prescribes  that  the- 
style  of  the  laws  of  the  state  shall  be  :  "  Be  it  enacted 
by  the  general  assembly  of  the  state  of  Missouri,  as 
follows,'*  it  does  not  state  that  what  precedes  that  style- 
is  a  law  or  part  of  a  law,  but  that  which  follows  it. 

But  in  this  particular  case,  to  say  that  the  title  to- 
this  act  of  1868  shall  operate  to  do  that  which  on  look- 
ing at  what  follows  the  enacting  clause  does  not  purport 
to  be  done — to  give  it  the  effect  of  repealing  an  act,  or 
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part  of  it,  and  substituting  another  act,  or  part  of  an 
act,  for  it — when  the  act  itself  is  not  only  entirely 
silent  on  the  subject,  but  the  words  used  are  entirely 
inconsistent  with  it,  as  has  been  before  shown,  is  a  re- 
sult little  dreamed  of  by  the  convention. 

But  if  the  effect  be  granted  to  the  title  it  does  not 
help  the  matter ;  the  result  is  the  same,  for  if  the  sub- 
ject embraced  in  the  "act  is  not  compressed  in  the 
tiUe^^  then  as  to  so  much  as  is  not  expressed  the  act  is 
void.  That  is  precisely  the  case  here.  Without  going 
into  a  long  comparison  of  the  title  and  the  act,  it  is 
sufficient  to  say,  as  to  the  amendment  of  another  act, 
and  of  the  four  or  five  things  in  which  it  is  said  to  be 
amended,  called  for  by  the  title,  that  there  is  no  men- 
tion made  in  the  act  itself  of  any  previous  act ;  no 
mention  made  of  any  amendment  to  it;  no  mention 
made  of  this  act  being  any  substitution  for  that ;  no 
mention  made  of  any  amendment  in  the  four  or  five 
matters  mentioned  in  the  title  ;  no  repeal  of  the  speci- 
fied sections ;  but  when  we  look  at  the  act  we  find  that 
it  is  an  act  granting  a  charter  to  certain  persons  to  con- 
struct a  railroad,  with  a  capital  of  ten  million  dollars, 
happening  to  have  the  same  name  as  that  of  a  company 
chartered  in  1859,  but  in  no  way  connecting  itself  wilix 
that  charter  or  with  that  company. 

Upon  the  whole  case,  the  judgment  is  affirmed. 

Waowek,  J.,  dissented  as  to  the  right  of  the  state 
to  maintain  the  form  of  proceeding,  and  as  to  holding  the 
act  of  1868  void ;  but  concurred  in  the  remainder  of  the 
opinion  that  the  original  charter  only  authorized  the 
company  to  construct  the  road  to  the  Missouri  river, 
and  that  the  act  of  1868  could  not  invest  the  county 
court  of  Saline  county  with  power  to  subscribe  the 
stock  without  being  first  authorized  so  to  do  by  a  vote 
of  the  people. 
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Bliss,  J.,  concurred. 

Judgment  aflBrmed. 

The  defendants  moved  for  a  rehearing. 

Sharp  and  Broadheady  with  whom  was  Thomas  J. 
C  Fagg^  on  motion  for  rehearing. 

1.  The  question  of  most  importance,  so  far  as  the 
railroad  company  is  concerned,  is  the  validity  of  the 
act  of  1868,  as  an  amendment  to  the  charter  of  the  com- 
pany passed  in  1869.  Upon  this  point  the  court,  as 
constituted  by  the  selection  of  a  special  judge,  seems  to 
be  divided  in  such  manner  as  to  leave  it  in  doubt  as  to 
what  is  really  decided.  The  special  judge  holds  the 
act  of  1868  to  be  wholly  illegal  and  void.  Judge  Wag- 
ner dissents,  and  Judge  Bliss  expresses  no  opinion. 
It  is  certainly  a  grave  question,  both  as  it  affects  the 
€ounty  of  Saline  and  the  railroad  corporation,  leaving 
both  in  a  state  of  uncertainty  in  reference  to  their  re- 
spective rights  and  liabilities. 

2.  The  power  of  the  legislature  to  amend  the  charter 
of  a  railroad  company,  so  as  to  extend  the  line  of  its 
road,  and  also  to  construct  branches,  is  conceded  by  all 
the  members  of  the  court.  Now  as  to  the  powers, 
rights,  privileges,  and  franchises  that  will  be  carried  by 
such  amendment  there  is  no  expression  of  opinion 
except  by  the  special  judge,  and  it  is  submitted  that 
upon  the  idea  that  the  original  charter  prohibited  the 
company  from  crossing  the  Missouri  river,  this  is  really 
the  controlling  point  in  importance  in  the  whole  case. 
It  is  believed  that  the  best  interests  of  the  state  at  large, 
as  well  as  the  parties  directly  affected  by  the  proceed- 
ing, will  be. directly  subserved  by  the  reargument  and 
reconsideration  of  this  question.  It  is  claimed  that 
the  opinion  of  the  special  judge  is  in  conflict  with  the 
decision  of  this  court  in  State  ex  rel.  Circuit  Attorney  v. 


AMERICAN    RAILWAY    REPORTS.  171 

State  of  Missouri  «.  Saline  County  Court. 

Cape     Girardeau    &  State    Line    Kaiiroad,   48    Mo. 
468. 

3.  The  force  and  effect  of  the  act  of  March  24,  1868, 
as  a  declaratory  statute,  was  not  presented  to  the  court 
at  all.  The  object  of  that  statute  was  to  render  certain 
that  which  was  not  certain  as  to  the  western  terminus 
of  the  road  as  fixed  by  the  act  of  1859.  In  other  words, 
it  was  a  legislative  interpretation  of  the  act  of  1859 
which  did  not  conflict  with  any  judicial  construction  of 
it  nor  did  it  affect  any  vested  rights  under  it.  It  was 
not  retrospective  but  operated  entirely  in  futuroy  and, 
therefore,  it  was  competent  for  the  legislature  to  pass 
it,  and  thereby  fix  the  route  of  the  road  so  as  to  author- 
ize any  county  on  the  same  side  of  the  river  to  subscribe 
to  the  capital  stock. 

V0RI8,  J. — The  motion  in  this  case  together  with  the 
proceedings  in  the  cause  have  been  fully  considered. 

The  motion  seems  to  be  mainly  predicated  upon  the 
disagreement  of  the  judges  of  the  court  who  heard  the 
cause  upon  the  validity  of  the  act  of  1868,  as  an  amend- 
ment to  the  charter  of  the  Louisiana  &  Missouri  River 
Railroad  Company,  passed  in  1869.  In  my  view  of  this 
case,  it  is  not  material  to  the  settlement  of  the  main 
question  involved  therein,  whether  said  act  be  valid  or 
not,  and  this,  I  think,  was  the  opinion  of  the  judges 
who  heard  the  cause  ;  the  judgment  of  the  court  would 
be  just  the  same  let  this  question  be  decided  one  way 
or  the  other.  Therefore,  I  think  that  it  would  be  un- 
just to  compel  the  respondents  in  this  case  to  reargue 
the  cause  in  order  to  settle  a  question  which  can  not 
affect  the  general  result.  It  may  be  true  that  it  is  im- 
portant that  this  question  should  be  settled,  and  if  we 
were  sitting  in  this  case  to  hear  it  upon  the  original 
trial  in  this  court,  we  might  deem  it  our  duty  to  pass 
upon  the  question  suggested  ;  but  in  my  opinion,  it 
would  be  unjust  to  the  opposite  party  under  such  cir- 
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cumstances  to  compel  it  to  rehear  and  reargae  the 
cause. 

Adams  and  Wagkeb,  JJ.,  absent. 

Others  concurred. 

Motion  denied. 


STATE  OF  MISSOURI  v.  CALLAWAY  COUNTY 

COURT. 

51  Missouri^  895. 

Bwpreme  Court  of  Missouri ;  January  Term^  1873. 

Municipal  coxporatioiii.  Parties  to  action  to  cancel  iUegal  anbscrip-^ 
tion.  In  an  action  for  the  cancellation  of  a  subscription  by  a 
county  to  the  stock  of  a  railway  company,  and  for  the  surrender 
and  cancellation  of  bonds  of  the  county  issued  in  payment  of  such 
subscription,  the  railroad  upon  whose  stock-books  is  the  subscrip- 
tion, and  the  agent  of  the  county  who  holds  the  bonds  for  nego- 
tiation, are  proper  parties. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Callaway  county. 

This  was  an  action  to  restrain  the  issuing  and  nego- 
tiation of  county  bonds  in  payment  of  a  subscription 
by  the  county  to  the  stock  of  a  railway  company,  and 
for  the  cancellation  of  the  bonds  and  the  subscription, 
and  the  annulment  of  orders  of  the  county  court  im- 
posing a  tax  for  the  payment  of  the  same.    The  facts 
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were  similar  to  those  in  the  preceding  case,  varying  in 
some  respects,  as  will  appear  from  the  statement,  in  the 
opinion,  of  the  allegations  of  the  petition.  The  defend- 
ants demurred  to  the  petition,  and  npon  the  hearing 
the  demurrer  was  sustained,  and  judgment  rendered 
for  the  defendants.    The  plaintiff  appealed. 

OveraUy  Circuit  Attorney ^  Adams  &  Chiitary  and 
Edwards  &  Dunckan^  for  the  appellants. 

a.  A.  Campbell^  Sharp  &  Brodhead^  Ewing  & 
Smithy  and  HaydeUy  KounSj  &  Hockaday^  for  the 
respondents. 

Sheplet,  Sp.  J. — This  was  a  proceeding  in  the 
nature  of  an  injunction  brought  by  the  state,  through 
the  circuit  attorney  of  the  second  judicial  district, 
against  the  county  court  of  Callaway  county  and  the 
justices  thereof,  the  Louisiana  &  Missouri  Railroad 
Company,  and  Thomas  L.  Price,  to  restrain  the  issuing 
and  negotiation  of  certain  bonds  of  Callaway  county, 
issued  and  to  be  issued  in  payment  of  a  subscription 
to  the  capital  stock  of  the  railway  company,  made  by 
the  county,  which  subscription  is  alleged  to  be  illegal 
and  void. 

The  petition,  after  alleging  the  incorporation  of  the 
railroad  company,  in  1859,  and  stating  the  line  of  the 
railroad,  as  authorized  to  be  constructed  by  that  char- 
ter, goes  on  to  state  the  passage  by  the  legislature  of 
the  act  of  March  24, 1868,  alleged  to  be  an  act  amend- 
atory of  the  charter  (the  force  and  effect  of  which  we 
have  considered  in  the  case  of  the  State  v.  Saline 
County,  decided  at  the  present  term)  ;  that  the  amend- 
ment was  duly  accepted  by  the  railroad  company, 
^'and  became,  and  is  to  all  intents,  the  charter  of  said 
company ;"  that  by  the  amendatory  act  the  railroad 
company  is  invested  with  the  power  to  locate  and  con- 
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struct  a  branch  road,  to  be  known  as  the  South  Branch, 
which  was  a  new  and  independent  enterprise,  and  that 
by  that  act  subscriptions  to  the  branch  and  main  lines 
were  to  be  kept  separate,  and  that  subscriptions  to  one 
can  not  be  used  for  the  other ;  that  the  main  line,  as 
located,  does  not  touch  Callaway  county,  but  the 
South  Branch  runs  through  it.  That  in  August^  1868, 
the  county  court  of  Callaway  county,  without  submit- 
ting the  matter  to  the  qualified  voters  of  the  coTinty, 
made  a  subscription  of  five  hundred  thousand  dollars 
to  the  ''South  Branch  of  the  Louisiana  &  Missouri 
River  Railroad,"  which  was  entered  on  the  subscrip- 
tion book  of  the  branch  road.  That  the  subscription 
so  made  was  void.  That  in  1868  and  1869,  the  county 
court  ordered  to  be  executed,  and  did  execute  and 
place  in  the  hands  of  defendant,  Price,  for  negotiation, 
two  hundred  thousand  dollars  of  the  bonds,  which 
were  then  in  his  hands,  and  he  received  them  knowing 
that  they  were  void.  That  in  1869  the  county  court 
levied  a  tax  in  the  payment  of  these  alleged  bonds  and 
the  interest  thereon,  and  that  such  taxes  were  then  in 
the  hands  of  the  collector  of  the  county  for  collection. 
That  the  county  court  will,  if  suffered  to  go  on,  by  this 
unlawful  taxation,  appropriate  to  the  use  of  the  rail- 
road company  in  payment  of  said  illegal  bonds  the 
greater  part  of  the  taxable  property  of  the  county,  and 
that  the  state  will  be  greatly  hindered  and  prevented 
from  collecting  its  revenues  ;  that  irreparable  loss  and 
damage  will  be  inflicted  upon  the  tax-payers  of  the 
county  and  state  ;  and  prays  that  the  circuit  court,  in 
the  exercise  of  its  superintending  control  over  the 
county  court,  restrain  that  court  and  its  justices  in 
their  illegal  acts;  that  the  bonds  issued  be  delivered 
up  and  canceled  ;  that  the  orders  of  the  county  court 
imposing  a  tax  be  annulled,  and  the  subscription  to 
the  South  Branch  be  canceled,  and  for  other  relief 
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Copies  of  the  several  orders  of  the  county  court  are 
made  exhibits  to  and  filed  with  the  petition. 

To  the  petition  the  defendants  demurred,  upon  the 
ground  that  the  suit  was  improperly  brought  in  the 
name  of  the  state  ;  that  Price  and  the  justices  of  the 
county  court  were  not  necessary  or  proper  parties  ; 
that  the  county  court  had  a  perfect  right  to  do  what 
they  did  ;  that  the  action  of  the  county  court  was 
ministerial,  and  the  circuit  court  had  no  jurisdictiou 
of  the  case  either  by  prohibition  or  injunction  ;  that 
if  illegal  neither  the  state  nor  any  tax  payer  could  be 
injured;  that  by  the  showing  of  tbe  petition  the  in- 
juries, if  any,  are  not  irreparable,  and  there  is  an  ade- 
quate remedy  at  law ;  that  the  allegation  that  by  these 
acts  the  revenue  of  the  state  is  endangered,-  is  absurd 
on  its  face  and  impossible. 

Upon  the  hearing  the  demurrer  was  sustained,  and 
judgment  was  given  for  the  defendants. 

As  will  be  seen,  the  subscription  alleged  to  be 
invalid  is  made  to  the  stock  of  the  same  railroad  com- 
pany, the  charter  of  which  and  the  alleged  amendment 
thereto  came  up  and  was  examined  by  the  court  in  the 
case  of  the  State  of  Missouri  ex  rel.  Circuit  Attorney 
V.  Saline  County  and  others,  decided  at  the  present 
term.  AntCy  149.  Saline  county  is  on  the  south  side  of 
the  Missouri  river,  and  the  route  of  the  railroad  could 
not  possibly  pass  through  that  county,  as  fixed  by  the 
original  charter.  Callaway  county  is  on  the  north  side 
of  the  river,  and  may  fairly  be  assumed  to  be  one  of 
the  counties  through  which  the  route  of  the  railroad^ 
as  designated  in  the  charijer  of  1859,  might  run. 

The  change  of  the  route  which  was  supposed  to  be 
effected  by  the  amended  act,  was  where  in  the  twenty- 
first  section  of  that  act  it  gave  said  company  the  power 
to  construct  a  road  from  Louisiana,  through  or  near 
Bowling  Green,  to  such  point  on  the  north  or  south 
bank  of   the   Missouri  river  as  the  directors  might 
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select ;  and  by  the  twenty-second  section,  to  construct 
such  branch,  to  be  called  the  South  Branch,  from  the 
main  line  at  a  point  not  further  east  than  Bowling 
Green,  to  any  point  on  the  Missouri  river  between  St. 
Aubert,  in  Osage  county,  and  the  city  of  Boonville,  in 
Cooper  county. 

It  is  stated  in  the  petition  that  the  main  line,  as 
fixed  by  the  act  of  1868,  does  not  run  through  Callaway 
county,  but  that  what  is  called  the  South  Branch  as 
fixed  does,  and  that  the  subscription  complained  of 
was  made  to  the  South  Branch. 

Upon  reference  to  the  decision  in  the  case  of  the 
State  V.  Saline  County,  before  referred  to,  it  will  be 
seen  that  it  was  there  decided  that  the  alleged  amenda- 
tory act  of  1868  was  illegal  and  void,  and,  then^fore, 
that  the  petition,  in  undertaking  to  state  that  that  act 
is  and  was  the  charter  of  the  company,  is  entirely  ia 
error. 

The  petition  (the  truth  of  which,  as  the  judgment 
was  on  the  demurrer,  must  be  assumed)  distinctly 
states  that  the  subscription  was  to  the  South  Branch  of 
the  Missouri  &  Mississippi  Bailroad,  and  was  made 
in  August,  1868. 

Apparently  there  is  a  violation  of  law  in  making 
the  subscription.  It  is  illegal  as  being  made  upon  a 
branch  road  constructed  and  marked  under  the  pro- 
visions of  an  act  which  we  hold  to  be  void,  and  we  are 
not  allowed,  in  deciding  this  case,  to  look  into  what  are 
filed  as  exhibits  with  the  petition,  but  are  confined  to 
the  case  as  presented  in  the  petition  itself.  As  the  case 
now  stands,  having  in  the  case  of  the  State  t.  Saline 
County  affirmed  the  jurisdiction,  it  will  have  to  be 
reversed  ;  and  as  we  have  decided  to  remand  it,  it  may 
be  proper  to  say  that  if  the  exhibits  show  the  true  facts 
of  the  case,  the  county  of  Callaway  had,  in  January, 
1867, -and  before  this  supposed  amendatory  act  was 
passed,  ordered  a  subscription  to  be  made  to  the  stock 
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of  the  company,  and  by  their  proceedings  of  June  11, 
1868,  it  would  appear  that  the  subscription  was  made 
to  the  corporation,  and  for  the  construction  of  the  line 
as  it  originally  stood,  but  on  that  day  the  county  court, 
approving  the  acceptance  of  the  amendment  by  the 
<jompany,  ordered  that  the  commissioners  **  transfer 
the  stock  taken  by  said  commissioners"  in  the  ^'  capi- 
tal stock  of  the  company  to  the  branch  books  of  said 
company.'* 

If  there  had  been  no  change  in  the  subscription,  and 
no  attempted  amendment,  and  the  company  had  con- 
structed their  line  to  the  Missouri  river  substantially  as 
they  have  done,  it  may  be  that  the  subscription  would 
have  been  perfectly  legal.  The  fcicts  are  not  before  us 
80  as  to  form  any  opinion  upon  the  question  or  upon 
the  eflTect  of  the  subsequent  action  of  the  county  court 
or  the  railroad. 

It  is  objected  that  the  railroad  company  and  Price 
are  not  proper  parties  to  the  proceedings. 

The  petition  asks  that  the  subscription  to  the  stock- 
books  be  canceled,  and  the  bonds  be  surrendered  and 
canceled.  The  subscription  can  not  be  canceled,  as  the 
stock-books  are  in  the  hands  of  the  company,  except 
by  making  the  railroad  company  a  party  to  the  pro- 
ceeding. 

It  might  be  that  the  practical  results  would  be  the 
same  if  in  a  suit  against  the  county  alone  this  trans- 
action was  declared  to  be  illegal,  but  as  the  prayer  is 
that  the  subscription  may  be  canceled,  we  can  not  say 
that  the  railroad  company  is  an  unnecessary  party. 
Nor  can  Price  be  considered  an  unnecessary  party,  as 
it  is  averred  that  the  bonds  alleged  to  be  illegal  are 
placed  by  the  county  court  in  his  hands  for  negotiation 
as  the  agent  of  the  county. 

The  case  is  reversed  and  remanded. 

Waonbb,  J.,  dissented  on  the  question  of  jurisdic' 
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tion,  and  did  not  concur  in  holding  the  act  of  1868 
void. 


Busa,  J.,  concnrred  in  the  result 
Judgment  reversed. 


STATE  OF  MISSOURI    «.    SULLIVAN  COUNTY 

COURT. 

61  Missouri,  528. 

Supreme  Court  of  Missouri ;  February  Term^  1873. 

Municipal  coxporationg.  Subsoriptions  to  stock  of  raUway  companies* 
Where  the  charter  of  a  railway  company,  granted  by  the  state 
legislature,  gives  authority  to  the  counties  through  which  the 
route  of  the  railway  passes,  and  those  adjoining  and  near  thereto, 
to  subscribe  for  stock  of  the  railway  company  without  first  sub- 
mitting the  matter  to  a  vote  of  the  people  of  the  county,  the 
power  of  such  counties  to  do  so  is  nr>t  affected  by  a  constitutional 
provision,  subsequently  adopted,  prohibiting  any  county  from  be- 
coming a  stockholder  in  or  loaning  its  credit  to  any  company,  &c. 
without  the  assent,  by  vote,  of  two  thirds  of  its  people. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Sullivan  county. 

This  was  an  application  for  a  mandamus  to  compel 
a  county  court  to  issue  bonds  of  the  county  for  the 
purpose  of  paying  a  subscription  by  the  county  to  the 
capital  stock  of  a  railway  company.  The  facts  appear 
in  the  opinion.  The  return  to  the  alternative  writ  al- 
lege! that  the  subscription  was  invalid.  To  tliis  return 
a  replication  was  filed  in  denial.     Upon  the  hearing,  a 
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peremptorj  mandamus  against  the  conntj  court  was 
awarded.    Thej  appealed. 

A.  H.  YorieSy  Vineyard^  Youngy  M.  Oliver^  and 
others,  for  the  appellant. 

O.  D.  Burgess  &  A.  TT.  MuUinSy  for  the  respondents. 

Wagner,  J. — This  was  a  proceedincj  in  the  circuit 
court  of  Sullivan  county,  by  mandamus,  to  compel 
the  county  court  of  that  county  to  issue  bonds  to  the 
amount  of  two  hundred  thousand  •  dollars,  in  com- 
pliance with  an  order  of  that  court,  made  on  May  1, 
1871,  subscribing  said  amount  for  and  in  behalf  9f  said 
connty  to  the  capital  stock  of  the  St.  Joseph  &  Iowa 
Bailroad  Company. 

The  alternative  writ  sets  out  the  corporate  character 
of  the  relator,  and  states  in  substance  that  at  a  meeting 
of  the  board  of  directors,  held  at  St.  Joseph,  in  March, 
1871,  the  company  projected  and  undertook  the  con- 
struction of  a  branch  railroad,  to  be  known  and 
designated  as  the  Central  North  Missouri  branch  of  the 
St  Joseph  &  Iowa  Bailroad  ;  said  branch  road  to  be 
built  from  a  point  of  intersection  with  the  main  line  of 
the  St.  Joseph  &  Iowa  Railroad,  at  or  near  the  town  of 
TJnionville,  in  the  county  of  Putnam,  in  this  state,  and 
running  thence  southwesterly,  through  the  counties  of 
Putnam,  Sullivan,  &c. 

It  is  alleged  that  the  county  court  of  Sullivan 
county,  at  a  regular  term  held  on  May  1,  1871,  acting 
under  and  in  pursuance  of  law,  and  by  the  authority 
of  the  provisions  contained  in  the  charter  of  the  relator, 
made  an  order  of  record  subscribing  for  and  in  behalf 
of  said  county  the  sum  of  two  hundred  thousand  dol- 
lars to  the  capital  stock  of  the  relator,  for  the  said 
branch  as  above  designated.  The  order  reads  as  fol- 
lows :    *'  It  is  ordered  by  the  court  here  that  the  county 
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of  Sullivan  subscribe,  and  the  court  does  hereby  for 
and  in  behalf  of  said  county  subscribe  two  hundred 
thousand  dollars  to  the  capital  stock  of  the  St.  Joseph 
&  Iowa  Kailroad  Company,  in  the  name  and  for  the 
use  of  the  Central  North  Missouri  branch  of  the  St. 
Joseph  &  Iowa  Eailroad  Company,  to  aid  in  the  con- 
struction of  said  branch  railroad  through  the  county 
of  Sullivan,  and  that  the  subscription  hereby  made 
shall  be  paid  by  said  county  by  issuing  and  delivering, 
upon  the  terms  and  conditions  hereinafter  specified, 
the  bonds  of  said  county,  made  by  its  county  court, 
and  duly  signed  by  the  presiding  justice  of  said  court, 
and  attested  by  the  clerk  thereof,  with  the  seal  of  said 
court  affixed ;  which  said  bonds  are  to  be  of  the  de- 
nomination of  one  thousand  dollars,  and  to  become 
due  and  payable  twenty  years  after  the  date  thereof, 
bearing  interest  at  the  rate  of  seven  per  cent,  per 
annum  from  the  date,  payable  semi-annually,  with 
coupons  for  interest  to  be  attached  or  annexed  to  said 
bonds ;  said  bonds  when  issued  are  to  be  placed  in  the 
hands  of  Warren  KcCullough,  as  trustee  for  said 
county  and  the  Burlington  &  Southwestern  Railway 
Company ;  which  said  bonds  are  to  be  delivered  to  the 
Burlington  &  Southwestern  Railway  Company,  subject 
to  the  conditions  and  in  the  manner  following :  That 
the  work  of  constructing  said  branch  railroad  in  the 
county  of  Sullivan  shall  be  begun  by  said  Burlington 
&  Southwestern  Railway  Company  within  six  months 
from  May  1,  1871,  and  the  construction  thereof  com- 
pleted, with  the  rolling  stock  thereon,  through  said 
county,  within  twenty-one  months  from  the  time  of 
commencing  the  work  ;  and  that  as  soon  as  the  work  of 
grading  on  said  road  shall  be  commenced  in  said 
county,  then  the  bonds  in  payment  of  said  subscrip- 
tion are  to  be  issued  and  placed  in  the  hands  of  said 
trustee ;  and  as  soon  as  one-fourth  the  cost  of  said 
work  in  said  county  is  completed,  as  shown  by  the 
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report  and  certificate  of  the  engineer  in  charge  of  the 
work,  and  said  work  paid  for  by  said  company,  then 
the  said  connty  through  said  trustee,  shall  deliver  to 
said  Burlington  &  Southwestern  Eailway  Company 
forty  thousand  dollars  of  said  bonds ;  and  when  one- 
half  of  said  work  is  completed  and  paid  for  by  said 
Burlington  &  Southwestern  Railway  Company,  then 
the  county  is  in  like  manner  to  deliver  forty  thousand 
dollars  more  of  said  bonds,  and  so  on  until  the  road 
is  completed  through  the  county  and  paid  for  by  said 
company,  with  the  iron  and  rolling  stock  thereon, 
when  the  last  installment  of  said  two  hundred  thou- 
sand dollars  in  bonds  is  to  be  delivered  to  said  com- 
pany. Provided,  however,  that  the  said  bonds  are  not 
to  be  delivered  to  said  company  with  over-due  or  half- 
matured  coupons  attached  thereto  ;  but  such  coupons 
are  to  be  detached  from  said  bonds  and  retained  by 
said  trustee  for  cancellation. 

"  And  it  is  further  hereby  provided  that  said  sub- 
scription is  made  upon  condition  that  said  railroad 
shall  be  permanently  located  and  constructed  so  as  to 
pass  within  a  distance  not  exceeding  eight  hundred 
yards  from  the  court-house  in  the  town  of  Milan,  in 
said  county  ;  and  that  there  shall  be  within  the  dis- 
tance above  named  from  said  court-house  a  general 
freight  and  passenger  depot,  built  and  maintained  by 
said  company  as  soon  as  said  road  is  ironed  and 
operated  through  said  county  ;  and  that  in  the  event 
the  said  Burlington  &  Southwestern  Railway  Company 
fail  to  commence  said  work  and  prosecute  the  same  to 
completion  within  the  time  herein  limited,  then  this 
court  shall  be  authorized  to  rescind  this  order  and 
make  the  same  null  and  void." 

It  is  also  alleged  that  in  pursuance  of  the  above 
order,  the  county  court,  on  May  1,  1871,  entered  the 
subscription  of  Sullivan  county  on  the  subscription 
book  of  the  said  company,  and  that  on  the  same  day 
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the  said  St.  Joseph  &  Iowa  Railroad  Company  ac- 
cepted the  said  subscription  on  the  terms  and  condi- 
tions set  forth  in  the  above  recited  order  ;  that  imme- 
diately  after  the  making  and  acceptance  of  said 
subscription,  and  prior  to  September  4,  1871,  and 
upon  the  faith  thereof,  the  said  Burlington  &  South- 
western Railway  Company  did  commence  the  work  of 
surveying,  locating,  grading,  and  constructing  the  said 
road  in  the  county  of  Sullivan,  and  have  worked  con- 
tinually at  the  same,  and  now  have  a  large'  force  em- 
ployed in  locating,  grading,  and  constructing  the  road 
in  said  county ;  and  that  the  relator  and  the  said  rail- 
road company  have,  upon  the  faith  of  said  subscrip- 
tion, laid  out  and  expended  large  sums  of  money  in 
the  location  and  construction  of  the  road  in  Sullivan 
county,  and  have  made  divers  contracts,  and  incurred 
great  liabilities  for  the  construction  of  the  road  in  said 
county,  in  consequence  of  the  subscription,  and  that 
the  contracts  were  made  and  the  liabilities  incurred 
prior  to  September  4,  1871.  That  on  October  4,  1871, 
the  relator  demanded  of  the  county  court  that  it 
should  issue  the  bonds  in  pursuance  of  its  order,  and 
place  them  in  the  hands  of  Warren  McCullough,  the 
trustee  named  in  the  subscription  ;  but  the  court  re- 
fused and  still  refuses  to  issue  the  bonds,  for  the 
alleged  reason  that  the  order  of  subscription  has 
become  null  and  void,  because  the  court,  at  the  August 
adjourned  term,  on  September  4,  1871,  rescinded  and 
revoked  said  order. 

The  return  of  the  respondents  to  the  writ  admitted 
making  the  order  of  subcription,  and  that  said  sub- 
scription was  duly  entered  upon  the  books  of  the 
company  ;  but  averred  that  the  order  was  not  made  in 
pursuance  of  law,  or  by  virtue  of  any  authority  con- 
tained in  the  charter  of  the  company ;  that  said 
Central  North  Missouri  branch  of  the  railroad  com- 
pany wa^  not  organized  or  entitled  to  receive  subscrip- 
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tions  to  its  capital  stock  until  March  25,  1871,  and  that 
the  ord^r  and  subscription  were  made  on  May  1,  1871, 
without  thi  direction  of  two-thirds  of  the  voters  of  the 
county  ;  and  that  under  the  constitution  of  the  state 
no  subscription  was  valid  unless  two-thirds  of  the 
qualified  voters  assented  thereto. 

For  further  answer  respondent  denied  all  knowledge 
or  information  as  to  whether  the  construction  of  the 
road  had  been  commenced ;  alleged  that  the  order 
authorizing  the  subscription  had  been  rescinded  ;  that 
a  prior  subscription  had  been  made  to  the  capital 
stock  of  the  Quincy,  Missouri,  &  Pacific  Railroad,  and 
that  the  aggregate  subscription  to  both  roads  exceeded 
ten  per  cent,  of  the  assessed  taxable  property  in  the 
county,  and  the  last  subscription  wa^,  therefore,  void. 

To  this  return  a  replication  was  filed,  which  con- 
stitutes a  denial  of  the  main  issues  tendered. 

Upon  a  hearing  of  the  cause  the  court  found  for  the 
plaintiff,  and  awarded  a  peremptory  writ  of  mandamus. 
The  bonds  were  issued  and  placed  in  the  hands  of  the 
trustee,  but  subsequently  an  appeal  was  granted  by  a 
former  judge  of  this  court  in  vacation. 

No  exceptions  were  taken  at  the  trial  or  saved  to 
the  rulings  of  the  court,  and  we  can,  therefore,  only 
examine  such  errors  as  appear  upon  the  face  of  the 
record. 

It  is  contended  in  the  argument  that  facts  are  not 
stated  showing  such  a  compliance  with  the  terms  of  the 
order  and  subscription  in  the  matter  of  location  as 
would  entitle  the  relator  to  the  bonds,  in  this ;  that  it 
is  not  alleged  that  the  road  has  been  located  within 
eight  hundred  yards  of  the  court-house,  in  the  town  of 
Milan.  But  the  relator  is  not  asking  for  the  absolute 
delivery  of  the  bonds  to  himself.  It  only  demands 
that  they  shall  be  issued  and  placed  in  the  hands  of  the 
trustee,  to  be  used  according  to  the  terms  agreed  upon 
between  the  parties  and  pursuant  to  the  provisions  of 
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the  subscription.  The  condition  is  that  as  soon  as  the 
work  of  grading  on  the  road  shall  be  commenced  in  the 
county,  then  the  bonds  in  payment  of  said  subscrip- 
tion are  to  be  issued  and  placed  in  the  hands  of  the 
trustee,  to  be  paid  out  as  thereinafter  provide^!,  as  the 
work  progressed.  There  is  an  express  averment  of  the 
commencement  of  the  work  according  to  these  terms, 
and  the  court  must  necessarily  have  found  a  compliance 
on  the  part  of  the  relator  when  it  ordered  the  writ.  The 
presumption  is  in  favor  of  its  decision.  Besides,  the 
rule,  as  settled  under  our  statute  of  amendments  and 
jeofails  is  that,  although  a  statement  may  be  defective, 
yet,  if  it  appears  after  verdict  that  the  verdict  could 
not  have  been  given  or  the  judgment  rendered,  without 
proof  of  the  matter  omitted  to  be  stated,  the  defect  will 
be  cured  by  the  statute. 

The  point  insisted  upon  that  the  subscription  made 
the  amount  more  than  ten  per  cent,  of  the  assessed 
value  of  the  property  of  the  county,  was  a  question  of 
fact  to  be  determined  by  the  court  below ;  and  as  the 
question  is  not  in  any  manner  saved,  we  can  not  re- 
view it. 

It  was  incompetent  for  the  court  to  set  aside  or 
rescind  its  order  made  at  a  previous  term.  A  final 
order  is  in  the  nature  of  a  judgment,  and  can  not  be 
set  aside  at  a  subsequent  term  on  the  ground  of  error. 
Peake  d.  Eeed,  14  Mo.  79. 

But  the  real  question  in  the  case  is,  whether  the 
relator's  charter  authorized  it  to  establish  branches  and 
receive  county  subscriptions  without  the  counties  sub- 
scribing being  empowered  thereto  by  a  vote  of  the 
people. 

The  St.  Joseph  &  Iowa  Eailroad  Company  was 
chartered  by  an  act  approved  January  22,  1857.  By 
section  3  of  the  act  it  is  provided  that  "said  company 
shall  have  full  power  to  survey,  mark,  locate,  and 
construct  a  railroad  from  the  city  of  St.  Joseph,  in  the 
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county  of  Buchanan,  to  such  point  on  the  boundary 
line  of  this  state  as  they  may  select,  and  may  extend 
the  same  to  such  point  or  points  in  the  state  of  Iowa  as 
they  may  deem  proper,  and  shall  in  all  things  be 
subject  to  the  same  restrictions,  and  be  entitled  to  all 
the  rights,  privileges,  and  immunities  which  were 
granted  to  the  Hannibal  &  St  Joseph  Railroad  Com- 
pany by  an  act  entitled  *An  act  to  incorporate  the 
Hannibal  &  St.  Joseph  Eailroad  Company,'  passed  at 
the  session  of  the  general  assembly  and  approved 
February  16,  1847,  and  also  by  the  amendments  to  the 
charter  of  the  said  Hannibal  &  St.  Joseph  Bailroad 
Company,  passed  at  the  session  of  the  general  assem- 
bly, and  approved  February  23,  1853,  and  February 
34,  1853^  and  March  3,  1855,  so  far  as  the  same  are 
applicable  to  the  company  hereby  created  (and  not 
inconsistent  with  the  powers  hereby  conferred),  as 
fully  and  completely  as  if  the  same  were  herein 
re-enacted.  ' 

Section  6  declares  that  **  it  shall  be  lawful  for  the 
county  court  of  any  county  in  which  any  part  of  the 
route  of  said  road  may  be,  or  for  the  county  court  of 
any  county  adjoining  or  near  the  same,  to  subscribe  to 
the  stock  of  said  company." 

The  act  to  incorporate  the  Hannibal  &  St.  Joseph 
Railroad  Company  provides  as  follows :  *'  That  it  shall 
in  all  things  be  subjected  to  the  same  restrictions,  and 
entitled  to  all  the  privileges,  rights,  and  immunities 
which  were  granted  to  the  Louisiana  &  CoWmbia  Rail- 
way Company,  by  an  act  entitled  'An  act  to  incor- 
porate the  Louisiana  &  Columbia  Railroad  Company, 
passed  at  the  session  of  the  general  assembly,  1836  and 
1837,  and  approved  January  27,  1837,'  so  far  as  the 
same  are  applicable  to  the  company  hereby  created,  as 
fully  and  completely  as  if  the  same  were  herein 
re-enacted." 

The  act  chartering   the   Louisiana  and   Columbia 
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Bailroad  Company,  among  other  powers  delegated  to 
the  corporation,  says:  "They  shall  have  power  to 
extend  branches  from  the  point  of  commenoement  in 
said  town  of  Louisiana  to  any  other  part  of  said  town ; 
also  to  extend  a  branch  or  branches  of  said  road  into 
or  through  the  town  of  Clinton  in  the  same  county. 
They  also  have  full  power  and  authority  to  make  any 
other  branches  along  said  road,  or  at  the  termination 
thereof,  as  they  may  deem  necessary  or  the  public 
convenience  require." 

It  will  thus  be  perceived  that  the  relator' s  charter, 
adopted  by  the  legislature,  gave  the  counties  through 
which  its  route  passed,  and  those  adjoining  and  near 
thereto,  full  authority  to  subscribe  stock  without  first 
submitting  the  matter  to  a  vote  of  the  people.  It  also 
gave  the  company  full  power  to  make  such  branches 
as  it  might  deem  necessary  or  the  public  convenience 
might  require.  It  has  always  been  held  that  the  pro- 
vision of  the  constitution,  Art.  XL,  section  14,  was  a 
limitation  upon  the  future  power  of  the  legislature, 
and  was  not  intended  to  retroact  so  as  to  have  any 
iX)nT  rolling  application  to  laws  in  existence  when  the 
constitution  was  adopted. 

Power  conferred  on  counties  to  take  and  subscribe 
stock  without  a  submission  to  a  vote  of  the  people, 
before  the  constitution  went  into  operation,  remained 
unaflTected  by  that  instrument. 

But  it  is  contended  that  the  case  is  governed  by  the 
decision  in  the  State  t?.  Saline  County,  ante^  149.  The 
cases  are  not  parallel.  In  that  case  the  charter  of  the 
railroad  provided  for  building  a  road  to  the  Missouri 
river,  and  authorized  the  counties  through  which  the 
route  ran  to  take  and  subscribe  stock  without  any 
vote.  This  was  before  our  present  constitution  was 
adopted,  and  no  question  was  made  about  the  power 
of  the  counties  along  the  original  line  taking  stock 
independent  and  regardless  of  any  vote.      But  the 
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l^slatare,  by  an  enactment  sabsequent  to  the  consti- 
tution's  taking  effect,  amended  the  charter  and  es:- 
tended  the  road  into  other  counties  where  no  such 
authority  was  given,  and  we  held  that  those  last 
counties  could  not  subscribe  for  stock  without  a  vote 
of  the  people  authorizing  them  to  do  so,  because  that 
power  was  not  conferred  upon  them  prior  to  the  adop- 
tion of  the  constitution. 

But  the  case  here  is  entirely  different.  There  has 
been  no  amendment  of  the  relator's  charter.  The 
power  was  conferred  previous  to  the  adoption  of  the. 
constitution,  and  that  is  the  only  power  sought  to  be 
exercised. 

I  am  of  the  opinion  that  the  judgment  should  be 
affirmed. 

YoBiEs,  J.,  did  not  sit. 
Others  concurred. 
Judgment  affirmed. 


NEWMETER  t>.  THE  MISSOURI  &  MISSISSIPPI 

RAILROAD  COMPANY. 

52  Mitsouri^  81. 

Supreme  Court  of  Missouri ;  February  7Vrw,1873. 

Municipal  ooxporatioiu.  Bubsoriptions  to  stock  of  railroad  oompaniea. 
Proceedings  to  set  aside  an  order  of  a  county  court  making  a  sub- 
scription to  the  stock  of  a  railroad  company,  and  to  have  the  same 
declared  null  and  void,  and  the  bonds  of  the  county  issued  to  pay 
the  subscription  delivered  up  and  canceled,  may  be  maintained  by 
any  tax-payers  on  behalf  of  themselves  and  all  other  citizens  and 
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tax-payers  similarly  interested,  upon  sufficient  groonds, — sncli  as 
fraud, — if  such  acts  will  result  in  increased  taxation.  And  th& 
state  is  not  a  necessary  party  to  such  a  proceeding. 

Appeal  to  the  supreme  court  of  MiBsouri  from  the 
circuit  court  for  Macon  county. 

This  was  a  suit  to  set  aside  an  order  of  a  county 
court  making  a  subscription  to  the  stock  of  a  railroad 
company,  and  to  declare  the  subscription  void,  and 
cancel  the  bonds  of  the  county  issued  to  pay  the  same. 
The  grounds  set  forth  in  the  petition  appear  from  the 
opinion.  The  defendants  demurred  to  the  petition. 
The  demurrer  was  sustained,  and  judgment  rendered 
for  the  defendants.    The  plaintiffs  appealed. 

James  Carr^  for  the  appellants. 

jB.  T.  Prewitt^  Williams^  Jones  &  Eberman^  and 
Chandler  <ft  Sherman^  for  the  responden  ts. 

EwiNG,  J. — ^This  was  a  petition  in  the  nature  of  a 
bill  of  equity  filed  by  the  plaintiffs  on  behalf  of  them- 
selves and  all  other  citizens  and  tax-payers  who  are 
similarly  interested  with  themselves  to  set  aside  an 
order  of  the  county  court  of  Macon  county  making  a 
subscription  of  one  hundred  and  seventy-five  thousand 
dollars  to  the  capital  stock  of  the  Missouri  &  Missis- 
sippi Railroad  Company,  and  to  have  the  same  de- 
clared null  and  void,  and  to  have  the  bonds  issued  to 
pay  said  subscription  delivered  up  and  canceled.  The 
bill  alleges  that  plaintiffs  were  and  are  owners  of  a 
large  amount  of  real  estate  and  personal  property 
situated  in  said  county,  and  are  tax-payers  on  the 
same ;  that  in  1867  the  county  court  of  Macon  county 
subscribed  one  hundred  and  seventy -five  thousand 
dollars  to  the  capital  stock  of  said  railroad  company 
without  the  assent  of  two-thirds  of  the  qualified  voters 
of  said  county,  no  election,  regular  or  special,  having 
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been  held  for  the  purpose  of  obtaining  said  assent ; 
that  bonds  of  said  county  have  issued  to  the  amount 
of  said  stock,  &c. ;  that  in  order  to  raise  more  money 
for  said  road,  the  further  sum  of  one  hundred  and 
seventy-five  thousand  dollars  was  subscribed  to  the 
capital  stock  in  1870.  That  said  last  subscription  was 
the  result  of  a  corrupt  and  fraudulent  combination  and 
arrangement  between  the  railroad  company  and  the 
county  court,  whereby  the  judges  of  said  court  were 
to  derive  large  pecuniary  gains  and  advantages ;  that 
bonds  were  issued  by  said  court  in  payment  of  said 
subscription  and  placed  in  the  hands  of  defendants, 
Bartholow,  Lewis  &  Co.,  bankers,  for  the  purpose  of 
having  them  negotiated  to  innocent  purchasers  for 
value  without  notice  of  the  fraud  by  which  said  railroad 
company  had  procured  them.  The  bill  further  alleges 
that  the  act  authorizing  said  subscription  is  uncon* 
stitutioual  and  void ;  that  said  subscription  was  made 
without  authority  of  law,  by  collusion  and  in  confed- 
oration  with  said  raUroad  company  and  in  fraud  of  the 
lights  of  the  plaintiffs  and  other  citizens  and  tax- 
payers  of  said  county,  for  private  advantages  and  gain, 
and  to  subserve  the  individual  purposes  and  ends  of 
said  justices  of  the  county  court  and  other  parties 
connected  with  them. 

Defendants  demurred  to  the  petition  on  these 
grounds : 

That  the  petition  does  not  state  facts  sufficient  tc 
constitute  a  cause  of  action.  There  is  a  defect  of  par- 
ties plaintiff.  There  is  a  defect  of  parties  defendant. 
Because  plaintiffs  do  not  show  such  irreparable  injury 
to  themselves  as  to  authorize  the  interposition  of  a 
court  of  equity.  The  court  sustained  the  demurrer, 
and,  the  plaintiffs  declining  to  file  an  amended  petition, 
final  judgment  was  rendered  on  said  demurrer.  The 
cause  is  here  by  appeal. 

It  seems  not  to  be  seriously  questioned  that  upon 
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the  facts  stated  in  the  petition,  which  are  of  course 
admitted  by  the  demurrer,  the  plaintiffs  are  entitled  to 
the  relief  prayed  for  if  they  can  maintain  the  action  ; 
and  the  only  remaining  question  that  we  deem  it  proper 
to  consider  is,  whether  the  plaintiffs  as  tax-payers  of 
Macon  county  have  stated  a  title  for  the  relief  which 
they  claim  against  the  defendants ;  in  other  words, 
whether  as  such  tax-payers,  they  have  such  an  interest 
in  the  subject-matter  of  the  suit  as  entitles  them  to 
maintain  this  action.  I  am  not  aware  that  this  qaes- 
tion  has  ever  been  passed  upon  by  this  court.  In  the 
case  of  Hooper  v.  Ely,  46  Mo.  505,  the  plaintiff  as  a 
tax-payer  obtained  an  injunction  against  the  treasurer 
to  restrain  him  from  paying  a  certain  county  warrant 
upon  the  ground  that  it  was  issued  without  authority 
of  law,  and  also  asked  for  an  order  upon  the  defend- 
ant, the  holder,  to  bring  it  into  court  to  be  canceled. 
The  only  interest  the  plaintiff  had  in  the  subject-- 
matter of  the  suit  was  that  of  a  tax-payer  of  the 
county,  and  his  right  to  maintain  it  was  unquestioned* 

the  only  other  case  similar  to  the  one  at  bar  was 
that  of  Steines  v.  Franklin  County,  48  Mo.  167,  which 
was  a  petition  in  the  nature  of  a  bill  in  equity  brought 
by  the  plaintiffs  as  citizens  and  tax-payers  oi'  Franklin 
county,  asking  for  a  decree  declaring  a  contract  and 
certain  orders  of  the  county  court  of  said  county  void, 
and  requiring  a  cancellation  and  delivery  of  bonds 
issued  under  said  contract  and  for  an  injunction  re- 
straining their  payment,  sale,  or  transfer,  and  restrain- 
ing the  assessment,  levy,  or  collection  of  a  tax  for  the 
purpose  of  their  paymeat.  No  point  was  raade  as  to 
the  right  of  the  plaintiffs  as  tax-payers  to  maintain  the 
action. 

The  grounds  upon  which  such  suits  by  tax- payers 
have  been  held  unmaintainable  are,  that  it  requires* 
some  individual  interest  distinct  from  that  which  be- 
longs to  every  inhabitant  of  the  town  or  county  to  give 
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the  party  complaining  a  standing  in  court,  where  it  is 
an  alleged  delinquency  in  the  administration  of  public 
affairs  which  is  called  in  question ;  and  that  the  owner- 
ship of  taxable  property  is  not  such  a  peculiarity  as  to 
take  the  case  out  of  the  rule ;  and  that  the  only  reme- 
dies against  an  abuse  of  administrative  power  tending 
to  taxation  is  furnished  by  the  elective  franchise  or  a 
proceeding  on  behalf  of  the  state,  or,  in  the  case  of  an 
act  without  jurisdiction,  in  treating  the  attempt  to 
enforce  the  illegal  tax  as  an  act  of  trespass.  Denio, 
J,,  in  Roosevelt  v.  Draper,  23  N.  T,  318  ;  see  also 
Doolittl6  t).  Supervisors,  &c.,  18  Id.  155.  The  case  of 
Boosevelt  v.  Draper,  supra,  decided  in  1861,  is  the 
latest  decision  on  the  subject  in  the  court  of  appeals,  to 
which  our  attention  has  been  called.  We  have  been 
referred,  however,  to  a  number  of  earlier  decisions  in 
the  courts  of  that  state  which  hold  a  contrary  doctrine, 
— ^recognizing  the  right  to  maintain  such  suits ;  and 
they  have  been  followed  in  several  of  the  other  states. 

The  first  of  these  that  will  be  noticed  is  the  case  of 
Christopher  v.  Mayor,  13  Barh.  {N.  T.)  567,  which  was 
a  proceeding  by  injunction  to  restrain  defendants  from 
acting  under  a  resolution  of  the  board  of  aldermen 
relative  to  the  rebuilding  of  a  market.  HeM,  that 
plaintiffs  as  tax-payers  had  such  an  Interest  as  en- 
titled them  to  the  relief  they  asked  ;  that  as  the  neces- 
sary effect  of  the  act  complained  of  would  be  to  impose 
a  burden  upon  their  real  estate,  they  had  an  interest  as 
certain  and  direct  as  that  of  a  stockholder  in  a  moneyed 
or  other  corporation.  So  in  the  case  of  Milhau  v.  Sharp, 
15  Barh.  {N.  Y.)  195,  which  was  an  application  for  an 
injunction  to  restrain  defendants  from  constructing  a 
railway  in  a  certain  street  of  the  city  of  New  York,  the 
court  .^ay,  plaintiffs  being  tax- payers  to  a  large 
amount,  have  such  an  interest  in  preventing  the  grant 
in  question  from  being  carried  into  effect,  that  they 
had  a   right  to  institute  the  suit  in  their  own  names. 
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To  the  same  effect  is  Stuyvesant  r>.  Pearsall,  15  Barb. 
{N.  Y. )  2i4:y  in  which  it  is  held  that  the  court  on  the 
complaint  of  a  tax-payer  may  restrain  parties  from  con- 
stracting  railroads  in  the  city,  the  granting  of  the 
right  to  construct  which  involved  a  breach  of  trust  on 
the  part  of  the  corporation.  In  De  Baun  v.  Mayor,  16 
Barb.  (iT.  Y.)  ?92,  it  was  held  that  a  person  owning  real 
estate  in  the  city  of  New  York  and  paying  taxes  on  it, 
might  prosecute  an  action  against  the  corporation,  on 
behalf  of  himself  and  other  tax-paying  citizens,  to  en- 
join them  from  expending  the  money  to  be  raised  by 
taxation  in  repairing  or  paving  a  street  in  a  manner 
contrary  to  an  express  law,  and  tending  to  add  to  the 
taxes  of  the  inhabitants.  The  same  question  came 
before  the  court  again  in  the  case  of  Wood  v.  Draper, 
24  Barb.  {N.  Y.)  187— decided  in  1857— and  after  a 
thorough  review  of  the  previous  decisions  in  that  court 
on  the  subject,  the  court  say  :  ^'  It  must  be  regarded 
as  the  settled  law  of  this  court  that  it  will  grant  its  aid 
to  restrain  by  injunction  the  imposition  of  any  tax  or 
burden  on  the  tax-payers  of  this  city  contrary  to  law, 
on  a  complaint  filed  by  any  tax-payer  on  his  own 
behalf  as  well  as  on  behalf  of  others  similarly  inter- 
ested." The  correctness  of  these  decisions  has  been 
questioned  in  some  later  decisions  in  that  state,  which 
have  been  referred  to.  In  Sharpless  D.  Mayor  of  Phila- 
delphia, 21  Pa.  St.  147,  the  plaintiffs,  as  property 
owners  and  tax-payers  of  the  city,  filed  their  bill  to 
enjoin  the  mayor  from  carrying  into  eflfect  certain 
ordinances  of  the  city  which  authorized  subscriptions 
by  the  city  to  certain  railroads.  The  right  of  the  com- 
plainants to  maintain  the  suit  was  unquestioned.  In 
Mercer  County  v.  Pittsburg,  &c.  R.  R.  Co.,  27  Pa. 
Si.  404,  it  is  said,  that  as  every  taxable  inhabitant  is 
interested  in  all  measures  which  increase  the  taxes,  he 
may  apply  for  an  injunction  against  abuses  of  that 
character.     In  a  more  recent  case  in  that  state,  decided 
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in  1868,  Page  v.  Allen,  58  Pa.  St.  338,  a  bill  in  equity 
was  tiled  by  plain tiflfs,  residents  and  tax- payers  of 
Philadelpliia,  against  the  aldermen  of  the  city,  to 
restrain  them  from  exercising  certain  powers  which  it 
was  alleged  they  claimed  by  virtue  of  a  certain  act  of 
assembly  known  as  the  registry  act,  and  charging  that 
a  large  sum  of  money  would  be  required  from  the  city 
treasury  to  put  the  act  into  operation,  which  as  tax- 
payers they  were  interested  to  prevent,  and  which 
would  be  wholly  misapplied.  The  act  being  unconsti- 
tutional, the  court  say,  the  right  of  the  plaintiffs  to 
interfere  on  these  grounds  was  not  disputed,  neither 
could  it  have  been  at  any  time  since  the  decision  in 
Sharpless  ^.  Mayor,  21  Pa.  St.  147,  and  Moers  v. 
Reading,  Id.  18.  In  both  it  was  conceded  that  the 
interest  of  a  tax-payer,  where  money  was  to  be  raised 
by  taxation,  or  expended  from  the  treasury,  was  suflS- 
cient  to  entitle  him  to  proceed  in  equity  lo  test  the 
validity  of  the  law  which  proposed  the  assessment  or 
expenditure.  To  the  same  effect  is  Mott  z,  Pennsyl- 
vania R.  R.  Co.,  30  Pa.  Si.  9. 

The  next  case  to  which  we  refer,  was  decided  by 
the  court  of  appeals  of  Maryland,  in  1869.  Mayor, 
Ac.  of  Baltimore  v.  Gill,  31  Md.  375-394-5.  This  was 
a  proceeding  to  restrain  by  injunction,  appellants,  the 
mayor,  et  aZ.j  from  carrying  out  the  provisions  of  an 
ordinance  authorizing  the  borrowing  of  money  to  build 
certain  railroads,  which  was  claimed  to  be  unconstitu- 
tional. The  complainants  were  tax-payers  on  real  and 
personal  property  situated  in  Baltimore,  and  they  sued 
in  behaK  of  themselves  and  others  similarly  interested. 
It  was  maintained  that  the  complainants  had  no  stand- 
ing in  court,  and  were  not  entitled  to  ask  the  interpo- 
sition of  a  court  of  equity  to  restrain  by  injunction  the 
execution  of  the  ordinance,  even  though  it  may  have 
been  passed  in  violation  of  the  constitution.  It  was 
further  maintained  that  the  wrong  complained  of  waa 

m.— 18 
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of  a  public  nature,  aflPecting  the  whole  public,  in  which 
the  attorney-general,  as  the  representative  of  the  state, 
was  a  necessary  party.  It  was  held  that  the  interest 
of  the  plaintiflFs  as  faix-payers  was  sufficient  to  entitle 
them  to  maintain  the  action,  and  that  the  attorney- 
general  was  not  a  necessary  party.  Baetol,  Ch.  J.,  in 
delivering  the  opinion  of  the  court,  says :  the  case  is 
to  be  distinguished  from  cases  of  public  wrongs,  m 
which  the  general  public  are  alike  concerned ;  that  the 
complainants  are  tax -payers  of  the  city,  and  with  othera 
(similarly  situated  constitute  a  class  specially  damaged 
by  the  alleged  unlawful  act,  in  the  increase  of  the 
burden  of  taxation  upon  their  property  situated  in  the 
city.  They  have,  therefore,  a  special  interest  in  the 
subject-matter  of  the  suit,  distinct  from  that  of  the 
general  public.  The  court  cites  the  cases  of  New 
liondon  v.  Brainard,  22  Ct.  552 ;  Webster  D.  Harwin- 
ton,  32  Id.  131 ;  and  Merrill  v.  Plainfield,  45  N.  H. 
126,  as  distinctly  affirming  the  right  of  tax-payers  to 
file  a  petition  of  this  kind,  but  we  have  not  access  ta 
the  reports  at  present.  To  the  same  eflfect  are  the 
decisions  in  Iowa;  see  McMillan  t?.  Lee  Oounty,  3- 
lowa^  311 ;  Collins  t).  Eipley,  8  Id.  129. 

The  question  was  before  the  supreme  court  of  Illi- 
nois,  in  the  case  of  Sui)ervisors,  &c.  u.  Keady,  34  lU.y 
293,  but  its  consideration  was  waived  by  the  plaintiflfs- 
in  error,  and  the  court  expressed  no  opinion  upon  it, 
remarking  that  the  question  was  undetermined  in  that 
state. 

I  have  examined  the  cases  cited  in  support  of  the 
other  side  of  the  question,  or  such  of  them  as  we  have 
had  access  to  ;  and  upon  a  careful  consideration  of  the 
subject,  I  am  of  opinion  that  the  decisions  which  affirm: 
the  right  of  plaintiffs  (or  those  standing  in  the  same 
relation  to  such  controversies)  to  maintain  the  action, 
rest  upon  a  more  solid  foundation  of  principle  and 
reason  than  those  holding  the  contrary  doctrine.    And 
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they  are  commended  to  our  approval  as  furnishing  the 
only  adequate  remedy  to  the  injured  party  for  wrongs 
resulting  from  unauthorized  or  illegal  acts  like  those 
complained  of.  The  injury  charged  as  the  result  of 
the  acts  complained  of  is  a  private  injury  in  which  the 
tax-payers  of  the  county  of  Macon  are  the  individual 
sufferers,  rather  than  the  public.  The  people  out  of 
the  county  bear  no  part  of  the  burden ;  nor  do  the 
people  within  the  county,  except  the  tax-payers,  bear 
any  part  of  it.  It  is  therefore  an  injury  peculiar  to 
one  class  of  persons,  namely,  the' tax-payers  of  the 
county  of  Macon. 

I  am  of  opinion  that  the  action  is  well  brought  in 
the  name  of  the  plaintiffs  as  tax-payers,  on  behalf  of 
themselves  and  all  others  who  are  similarly  interested, 
and  that  the  state  is  not  a  necessary  party  to  the  suit. 

The  judgment  of  the  circuit  court  is  reversed,  and 
the  cause  remanded. 

All  concur. 

Judgment  reversed. 


THE  WILMINGTON  &  WELDON  EAILEOAD 

COMPANY  t>.  HELD. 

18  Wallaee^  264. 

Supreme   Court  of   the    United  States;    December 

Term,  1871. 

Tisai.  Bxemption  by  provisions  of  charter.  Where  the  charter  of 
a  ranroad  company  exempts  from  taxation  the  property  of  the 
company  and  the  shares  therein,  a  subsequent  act  imposing  a  tax 
upon  the  franchise,  rolling  stock,  and  real  property  of  the  com- 
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pany,  is  void,  as  it  impairs  the  obligation  of  the  contract  in  the 
charter. 
In  the  application  of  such  an  exemption,  the  corporate  franchise 
can  not  be  distinguished  from  other  property  of  the  company,  and 
is  equally  within  the  protection  of  the  contract. 

Error  from  the  supreme  court  of  the  United  States 
to  the  supreme  court  of  North  Carolina, 

This  was  a  suit  for  an  injunction  to  restrain  the 
defendant,  as  sheriff,  from  a  threatened  seizure  of  the 
plaintiff's  property  for  non-payment  of  a  tax. 

The  plaintiff  was  incorporated  by  the  legislature  of 
North  Carolina,  the  act  of  incorporation  providing  that 
"the  property  of  said  company  and  the  shares  therein 
shall  be  exempt  from  any  public  charge  or  tax  what- 
soever." Under  a  subsequent  act,  a  tax  was  assessed 
upon  the  franchise  and  rolling  stock  of  the  company, 
and  certain  real  estate  owned  by  it,  necessary  to  its 
business.  The  company  refused  to  pay  the  tax,  and 
made  this  application  for  an  injunction  against  the 
collection  of  it,  alleging  that  the  act  was  void  as  im- 
pairing the  obligation  of  a  contract.  The  court  held 
the  act  valid,  and  denied  the  injunction.  To  review  this 
judgment  the  company  prosecuted  a  writ  of  error  from 
the  supreme  court  of  the  United  States. 

Carlisle^  McPherson^  and  B.  F.  Moore^  for  the 
plaintiff  in  error. 

W.  H.  BcUUe^  for  the  defendant  in  error. 

Davis,  J, — ^It  has  been  so  often  decided  by  this 
court  that  a  charter  of  incorporation  granted  by  a 
state  creates  a  contract  between  the  state  and  the 
corporators,  which  the  state  can  not  violate,  that  it 
would  be  a  work  of  supererogation  to  repeat  the- 
reasons  on  which  the  argument  is  founded.    It  is  true 
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that  when  a  corporation  claims  an  exemption  from 
taxation,  it  must  show  that  the  power  to  tax  has  been 
clearly  relinquished  by  the  state,  and  if  there  be  a 
reasonable  doubt  about  this  having  been  done,  that 
doubt  must  be  solved  in  favor  of  the  state.  If,  how- 
ever, the  contract  is  plain  and  unambiguous,  and  the 
meaning  of  the  parties  to  it  can  be  clearly  ascertained, 
it  is  the  duty  of  the  court  to  give  eflfect  to  it,  the  same 
as  if  it  were  a  contract  between  private  persons,  with- 
out regard  to  its  supposed  injurious  effects  upon  the 
public  interests. 

It  may  be  conceded  that  it  were  better  for  the 
interest  of  the  state  that  the  taxing  power,  which  is 
one  of  the  highest  and  most  important  attributes  of 
sovereignty,  should  on  no  occasion  be  surrendered. 

In  the  nature  of  things  the  necessities  of  the  gov- 
ernment can  not  always  be  foreseen,  and  in  the  changes 
of  time  the  ability  to  raise  revenue  from  every  species 
of  property  may  be  of  vital  importance  to  the  state ; 
but  the  courts  of  the  country  are  not  the  proper 
tribunals  to  apply  the  corrective  to  improvident  legis- 
lation of  this  character.  If  there  be  no  constitutional 
restraint  on  the  action  of  the  legislature  on  this  sub- 
ject, there  is  no  remedy,  except  through  the  influence 
of  a  wise  public  sentiment,  reaching  and  controlling 
the  conduct  of  the  law-making  power. 

There  is  no  difficulty  whatever  in  this  case.  The 
general  assembly  of  North  Carolina  told  the  Wilming- 
ton &  Weldon  Eailroad  Company,  in  language  which  no 
one  can  misunderstand,  that  if  they  would  complete  the 
work  of  internal  improvement  for  which  they  were  in- 
corporated, their  property  and  the  shares  of  their  stock- 
holders should  be  forever  exempt  from  taxation.  This 
is  not  denied,  but  it  is  contended  that  the  subsequent 
legislation  does  not  impair  the  obligation  of  the  con- 
tract, and  this  presents  the  only  question  in  the  case. 
The  taxes  imposed  are  upon  the  franchise  and  rolling 
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stock  of  the  company,  and  upon  lots  of  land  appur- 
tenant to  and  forming  part  of  the  property  of  the 
company,  and  necessary  to  be  used  in  the  successful 
operation  of  its  business.  It  cei-tainly  requires  no 
argument  to  show  that  a  railroad  corporation  can  not 
perform  the  functions  for  which  it  was  created  without 
owning  rolling  stock,  and  a  limited  quantity  of  real 
estate,  and  that  these  are  embraced  in  the  general  term 
property.  Property  is  a  word  of  large  import,  and  in 
its  application  to  this  company  included  all  the  real 
and  personal  estate  required  by  it  for  the  successful 
prosecution  of  its  business.  If  it  had  appeared  that  the 
company  had  acquired  either  real  or  personal  estate 
beyond  its  legitimate  wants,  it  is  very  clear  thajt  such 
acquisitions  would  not  be  within  the  protection  of  the 
contract.  But  no  such  case  has  arisen,  and  we  are  only 
called  upon  to  decide  upon  the  case  made  by  the 
record,  which  shows  plainly  enough  that  the  com- 
pany has  not  undertaken  to  abuse  the  favor  of  the 
legislature. 

It  is  insisted,  however,  that  the  tax  on  the  franchise 
is  something  entirely  distinct  from  the  property  of  tlie 
corporation,  and  that  the  legislature,  therefore,  was  not 
inhibited  from  taxing  it.  This  position  is  equally  un- 
sound with  the  others  taken  in  this  case.  Nothing  is 
better  settled  than  that  the  franchise  of  a  private  cor- 
poration,— which  in  its  application  to  a  railroad  is  the 
privilege  of  running  it  and  taking  fare  and  freight, — is 
property,  and  of  the  most  valuable  kind,  as  it  can  not 
be  taken  for  public  use  even  without  compensation. 
Redfield  on  Hallways^  129,  §  70.  It  is  true  it  is  not 
the  same  kind  of  property  as  the  rolling  stock,  road 
bed,  and  depot  grounds,  but  it  is  equally  with  them 
covered  by  the  general  term  "the  property  of  the  com- 
pany," and,  therefore,  equally  within  the  protection 
of  the  charter. 

It  is  needless  to  argue  the  point  further.     It  is  clear 
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that  the  legislation  in  controversy  did  impair  the 
obligation  of  the  contract  which  the  general  assembly 
of  North  Carolina  made  with  the  plaintiff  in  error,  and 
it  follows  that  the  judgment  of  the  supreme  court  must 
be  reversed. 

Judgment  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 


THE  RALEIGH  &   GASTON   EAILROAD 

COMPANY  7).  REID. 

18  WdUace,  269. 

Supreme   Court  of   the  United   States ;    December 

Term,  1871. 

Taxes.  Exemption  by  provisions  of  charter.  Where  the  charter  of 
a  railroad  company  exempts  from  taxation  all  the  property  of  the 
company  for  a  certain  term  of  years,  and  afterwards  until  the 
annual  profits  exceed  a  certain  percentage,  subsequent  legislation 
imposing  a  tax,  although  the  annual  profits  have  not  reached  the 
percentage  specified,  is  void,  as  impairing  the  obligation  of 
<a  contract. 

Error  from  the  supreme  court  of  the  United  States 
to  the  supreme  court  of  North  Carolina. 

This  was  a  suit  of  the  same  nature  as  the  preceding 
case,  brought  upon  a  similar  state  of  facts,  except  that 
in  this  case  the  exemption  from  taxation  of  the  prop- 
erty of  the  railroad  company  was  limited  by  its  charter 
to  a  term  of  fifteen  years,  and  until  the  annual  profits 
should  exceed  eight  per  cent.,  when  a  tax  upon  the  in- 
dividual shares  of  stockholders,  not  exceeding  twenty- 
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five  cents  a  share  per  annam,  might  be  imposed.  It 
was  shown  that  the  annual  profits  had  never  reached 
eight  per  cent. 

Carlisle^  McPherson^  and  B.  F.  Moore^  for  the 
plaintiff  in  error. 

W.  H.  Battle^  for  the  defendant  in  error. 

ft 

Davis,  J. — The  only  way  in  which  the  property  of 
this  company  could  be  reached  for  taxation  at  all,  was 
after  the  limitation  of  the  fifteen  years  had  expired. 
The  .legislature  was  then  at  liberty  to  tax  the  individual 
shares  of  the  stockholders,  whenever  their  annual 
profits  exceeded  eight  per  cent.  When  a  statute 
limits  a  thing  to  be  done  in  a  particular  mode,  it 
includes  a  negative  of  any  other  mode.  It  was  the 
manifest  object  of  the  legislation  which  incorporated 
this  company,  to  invite  the  investment  of  capital  in  the 
enterprise  of  building  this  road ;  and  no  means  better 
adapted  for  the  purpose  could  have  been  devised,  short 
of  total  immunity  from  taxation.  As  long  as  the 
capital  was  unproductive  it  contributed  nothing  to  the 
support  of  the  government,  and  even  after  it  became 
remunerative,  its  contribution  was  fixed  by  the  terma 
of  the  charter,  and  could  not,  in  any  event,  exceed 
twenty -five  cents  on  the  share  of  stock.  The  impolicy 
of  this  legislation  is  apparent,  but  there  is  no  relief  to 
the  state,  for  the  rights  secured  by  the  contract  are  pro- 
tected from  invasion  by  the  constitution  of  the  United 
States. 

As  the  pleadings  show  that  the  annual  profits  on  the 
shares  of  stock  have  never  reached  eight  per  cent.,  it 
follows  that  they  were  not  subject  to  any  public  charge 
or  tax. 

Judgment  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion i. 
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TOMUNSON  7).  JESSUP. 

16  WaOaee,  454. 

Bu/preme  Court  of  the   United  States ;   December 

Term,  1872. 

TuM.  Bzemptioii  by  proviiioni  of  ohurter.  At  the  time  of  the 
incorporatioii  of  a  railroad  company  by  the  state  of  South  Caro- 
lina, a  general  law  of  that  state  was  in  force,  providing  that  any 
corporate  charter  subsequently  gpranted,  or  any  renewal,  amend- 
ment, or  modification  thereof,  should  be  subject  to  amendment, 
alteration,  or  repeal  by  legislative  authority,  unless  excepted  by  its 
express  terms.  A  subsequent  amendment  to  the  charter  provided 
that  the  stock  of  the  company,  and  its  real  estate  connected  with 
or  subservient  to  the  works  authorized  by  its  charter,  should  be 
exempt  from  taxation  during  the  continuance  of  the  charter.  This 
act  contained  no  clause  excepting  the  amendment  from  the  pro- 
visions of  the  general  law  referred  to.  Several  years  later  a  new 
state  constitution  was  adopted,  which  subjected  to  taxation  the 
property  of  all  corporations  then  existing  or  thereafter  created. 
Subsequent  legislation  provided  for  the  taxation  of  the  property 
of  railroad  companies ;  and  under  it  the  property  of  the  raiboad 
company  in  question  was  taxed.  Beldj  that  the  taxation  was  legal 
and  constitutional.  The  power  reserved  to  the  state  by  the  general 
law  authorized  any  change  in  the  contract  created  by  the  charter 
between  the  corporators  and  the  state,  as  it  originally  existed,  or  as 
subsequently  modified,  or  its  entire  revocation. 

Immunity  from  taxation,  constituting  a  part  of  the  contract  between 
the  goremment  and  the  corporators  or  stockholders,  was,  by  the 
reservation  of  power  contained  in  such  general  law,  subject  to  be 
revoked  equally  with  any  other  provision  of  the  charter,  whenever 
the  legislature  might  deem  it  expedient.  The  reservation  afifected 
the  entire  relation  between  the  state  and  the  corporation,  and 
placed  under  legislative  control  all  rights,  privileges,  and  immuni- 
ties derived  by  its  charter  directly  from  the  state. 

Appeal  to  the  supreme  coxirt  of  the  United  States 
from  the  circait  court  for  the  district  of  South 
Carolina. 
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This  was  a  suit  in  equity  by  a  stockholder  of  the 
N'ortheastern  Railroad  Company,  a  corporation  created 
in  1861  by  the  state  of  South  Carolina,  to  enjoin  the 
defendants,  as  oflScers  of  the  state,  from  levying  a  tax 
on  the  property  of  the  company. 

At  the  time  the  charter  of  the  company  was 
granted,  an  act  of  the  general  assembly,  passed  in- 
1841,  was  in  force,  enacting  as  follows : 

*'It  shall  become  part  of  the  charter  of  every  cor- 
poration, which  shall,  at  the  present  or  auy  succeeding 
seE^sion  of  the  general  assembly,  receive  a  grant  of  a 
charter,  or  any  renewal,  amendment,  or  modification 
thereof  (unless  the  act  granting  such  charter,  renewal, 
amendment,  or  modification  shall,  in  express  terms, 
€xcept  it),  that  every  charter  or  incorporation  granted, 
renewed,  or  modified  as  aforesaid,  shall  at  all  times 
remain  subject  to  amendment,  alteration,  or  repeal,  by 
the  legislative  authority."  11  Slat,  at  Large^  168, 
§41. 

The  act  of  incorporation  did  not  except  the  charter 
of  the  company  from  the  operation  of  this  section. 
The  company  received  extensions  of  their  powers  and 
privileges  at  various  times  subsequently,  but  in  no  case 
did  the  amendatory  acts  except  the  company  from  the 
operation  of  that  section.  13  Stai.  at  Large^  17fl, 
208-9,  and  370. 

By  an  act  passed  December  19,  1865,  entitled  "An 
act  to  amend  the  charter  of  the  Northeastern  Rail- 
road Company,  and  for  other  purposes,' '  it  was  enacted 
as  follows : 

''That  the  stock  of  the  said  company,  and  the  real 
-estate  that  it  now  owns  or  may  hereafter  acquire,  which 
is  connected  with  or  subservient  to  the  works  author- 
ized in  the  charter  of  the  said  company,  shall  be, 
and  the  same  is  hereby  exempted  from  all  taxation 
during  the  continuance  of  the  present  charter  of  the 
said  company."     12  Stat,  at  Large^  407. 
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This  latter  act  did  not  except  in  terms  the  charter 
of  the  company  from  the  provisions  of  the  act  of  1841, 
above  recited. 

The  present  constitution  of  South  Carolina  was 
adopted  in  1868,  and  article  9,  section  1,  is  as  fol- 
lows : 

"The  general  assembly  shall  provide,  by  law,  for  a 
xiniform  and  equal  rate  of  assessment  and  taxation, 
and  shall  prescribe  such  regulations  as  shall  secure  a 
just  valuation  for  taxation  of  all  property,  real,  per- 
sonal, and  possessory,  except  mines  and  mining  claims, 
the  proceeds  of  which  alone  shall  be  taxed ;  and  also 
exempting  such  property  as  may  be  exempted  by  law 
for  municipal,  educational,  literary,  scientific,  religious, 
or  charitable  purposes." 

Article  12,  section  2,  is  as  follows : 
"The  property   of   corporations  now  existing  or 
hereafter  created,  shall  be  subject  to  taxation,  except 
in  cases  otherwise  provided  for  in  this  constitution." 

On  September  15, 1868,  the  general  assembly  passed 
an  act  entitled  "An  act  providing  for  the  assessment 
and  taxation  of  property,"  the  first  section  of  which 
declares — 

"That  all  real  and  personal  property  in  this  state, 
and  personal  property  of  residents  of  the  state,  which 
may  be  kept  or  used  temporarily  out  of  this  state,  with 
the  intention  of  bringing  the  same  into  the  state,  or 
which  has  been  sent  out  of  the  state  for  sale  and  not 
yet  sold ;  all  moneys,  credits,  investments  in  bonds, 
stocks,*  joint-stock  companies  or  otherwise,  of  parties 
resident  in  this  state,  shall  be  subject  to  taxation."  14 
Btai.  at  LargCy  27. 

Subsequent  acts  provided  specially  for  the  taxation 
of  the  property  of  railroad  companies,  under  which 
the  officers  of  the  stale  were  proceeding  to  assess  and 
tax  the  property  of  the  Northeastern  Railroad  Com- 
pany, when  the  present  bill  was  filed. 
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The  court  below  granted  a  temporary  injnnctioii) 
which  was  afterwards  made  final ;  and  from  the  final 
injunction  the  defendants  appealed  to  the  supreme 
court. 

D.  T.  Corhin  and  D.  E.  Chamberlain^  for  the  ap- 
pellants. 

T.  G.  Barker  J  for  the  respondent. 

Field,  J. — The  constitution  of  South  Carolina, 
adopted  in  1868,  declares  that  the  property  of  corpora- 
tions then  existing  or  thereafter  created,  shall  be  sub- 
ject to  taxation,  except  in  certain  cases,  not  material  to 
the  present  inquiry.  The  subsequent  legislation  of  the 
state  carried  out  this  requirement,  and  provided  for  the 
taxation  of  the  property  of  railroad  companies ;  and 
the  question  presented  is,  whether  the  act  of  Decem- 
ber, 1855,  to  amend  the  charter  of  the  Northeastern 
Eailroad  Company,  exempted  the  property  of  that 
company  from  such  taxation.  The  company  was  in- 
corporated in  1851,  and  at  that  time  a  general  law  of 
the  state  was  in  existence,  passed  in  1641,  which 
enacted  that  the  charter  of  every  corporation  subse- 
quently granted,  and  any  renewal,  amendment,  or 
modification  thereof,  should  be  subject  to  amendment, 
alteration,  or  rei)eal  by  legislative  authority,  unless  the 
act  granting  the  charter,  or  the  renewal,  amendment, 
or  modification,  in  express  terms  excepted  it  from  the 
operation  of  that  law.  The  provisions  of  that  law, 
therefore,  constituted  the  condition  upon  which  every 
charter  of  a  corporation  subsequently  granted  was 
held,  and  upon  which  every  amendment  or  modifica- 
tion was  made.  They  were  as  operative  and  as  much 
a  part  of  the  charter  and  amendment,  as  if  incorpor- 
ated into  them. 

The  act  amending  the  charter  of  the  Northeastern 
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Hailroad  Company,  passed  in  December,  1855,  pro- 
vided that  the  stock  of  the  company,  and  the  real 
estate  it  then  owned,  or  might  thereafter  acquire,  con- 
nected with  or  subservient  to  the  works  authorized  by 
its  charter,  should  be  exempted  from  taxation  during 
the  continuance  of  the  charter.  This  act  contained  no 
clause  excepting  the  amendment  from  the  provisions 
of  the  general  law  of  1841.  It  was,  therefore,  itself 
subject  to  repeal  by  force  of  that  law. 

It  is  true  that  the  charter  of  the  company,  when 
accepted  by  the  corporators,  constituted  a  contract  be- 
tween them  and  the  state,  and  that  the  amendment, 
when  accepted,  formed  a  part  of  the  contract  from  that 
date,  and  was  of  the  same  obligatory  character.  And 
it  may  be  equally  true,  as  stated  by  counsel,  that  the 
exemption  from  taxation  added  greatly  to  the  value  of 
the  stock  of  the  company,  and  induced  the  plaintiff  to 
purchase  the  shares  held  by  him.  But  these  consider- 
ations can  not  be  allowed  any  weight  in  determining 
the  validity  of  the  subsequent  taxation.  The  power 
reserved  to  the  state  by  the  law  of  1841  authorized  any 
change  in  the  contract  as  it  originally  existed,  or  as 
subsequently  modified,  or  its  entire  revocation.  The 
original  corporators,  or  subsequent  stockholders,  took 
their  interests  with  knowledge  of  the  existence  of  this 
power,  and  of  the  possibility  of  its  exercise  at  any 
time,  in  the  discretion  of  the  legislature.  The  object 
of  the  reservation,  and  of  similar  reservations  in  other 
charters,  is  to  prevent  a  grant  of  corporate  rights  and 
privileges  in  a  form  which  will  preclude  legislative 
interference  with  their  exercise,  if  the  public  interest 
fihould  at  any  time  require  such  interference.  It  is  a 
provision  intended  to  preserve  to  the  state  control  over 
its  contract  with  the  corporators,  which  without  that 
provision  would  be  irrepealable,  and  protected  from 
any  measnres  affecting  its  obligation. 

There  is  no  subject  over  which  it  is  of  greater  mo- 
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ment  for  the  state  to  preserve  its  power  than  that  of 
taxation.  It  has  nevertheless  been  held  by  this  court, 
not,  however,  without  occasional  earnest  dissent  from 
a  minority,  that  the  power  of  taxation  over  particular 
parcels  of  property,  or  over  property  of  particular 
persons  or  corporations,  may  be  surrendered  by  one 
legislative  body,  so  as  to  bind  its  successors  and  the 
state.  It  was  so  adjudged,  at  an  early  day,  in  New 
Jersey  ^.  Wilson,  7  Cranch^  164 ;  the  adjudication  was 
affirmed  in  Jefferson  Bank  v.  Skelly,  1  Blacky  436,  and 
has  been  repeated  in  several  cases  within  the  past  few 
years,  and  notably  so  in  the  cases  of  Home  of  the  Friend- 
less 7).  Rouse,  8  Wall,  430,  and  Wilmington  Railroad  r). 
Reed,  13  Id,  264 ;  ante.  195.  In  these  cases,  and  in 
others  of  a  similar  character,  the  exemption  is  upheld 
as  being  made  upon  considerations  moving  to  the  state 
which  give  to  the  transaction  the  character  of  a  con- 
tract. It  is  thus  that  it  is  brought  within  the  protection 
of  the  federal  constitution.  In  the  case  of  a  corpora- 
tion the  exemption,  if  originally  made  in  the  act  of 
incorporation,  is  supported  upon  the  consideration  of 
the  duties  and  liabilities  which  the  corporators  assume 
by  accepting  the  charter.  When  made,  as  in  the 
present  case,  by  an  amendment  of  the  charter,  it  is 
supported  upon  the  consideration  of  the  greater 
efficiency  with  which  the  corporation  will  thus  be 
enabled  to  discharge  the  duties  originally  assumed  by 
the  corporators  to  the  public,  or  of  the  greater  facility 
with  which  it  will  support  its  liabilities  and  carry  out 
the  purposes  of  its  creation.  Immunity  from  taxation^ 
constituting  in  these  cases  a  part  of  the  contract  with 
the  government,  is,  by  the  reservation  of  power  such 
as  is  contained  in  the  law  of  1841,  subject  to  be  revoked 
equally  with  any  other  provision  of  the  charter  when- 
ever the  legislature  may  deem  it  expedient  for  the 
public  interests  that  the  revocation  shall  be  made. 
The  reservation  affects  the  entire  relation  between  the 
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state  and  the  corporation,  and  places  under  legislative 
control  all  rights,  privileges,  and  immunities  derived 
by  its  charter  directly  from  the  state.  Rights  acquired 
by  third  parties,  and  which  have  become  vested  under 
the  charter,  in  the  legitimate  exercise  of  its  powers, 
stand  upon  a  different  footing  ;  but  of  such  rights  it  is 
unnecessary  to  speak  here.  The  state  only  asserts  in 
the  ptresent  case  the  power  under  the  reservation  to 
modify  its  own  contract  with  the  corporators  ;  it  does 
not  contend  for  a  power  to  revoke  the  contracts  of  the 
corporation  with  other  parties,  or  to  impair  any  vested 
rights  thereby  acquired. 

Decree  reversed,   and  the  cause  remanded,   with 
directions  to  dismiss  the  suit. 


TOMLmSON  %.  BEANOH. 

15  WaXUue^  460. 

Supreme  Court  of   the   United  StcUes;    December 

Term,  1872. 

Tucei.  Exemption  by  proviiions  of  charter.  A  railroad  company, 
whicli  by  its  charter  was  granted  an  exemption  from  taxation  for  a 
limited  period,  was  afterwards  merged  in  another  railroad  com- 
pany, which  became  invested  with  aU  the  property,  rights,  and 
privileges  of  the  former.  Eeld^  that  the  exemption  and  its  limita- 
tion accompanied  the  property,  and  a  perpetual  exemption  from 
taxation  in  the  charter  of  the  latter  company  would  not  be  extended 
to  the  property  so  acquired  from  the  former,  without  express  words,. 
or  necessary  intendment  to  that  effect. 

OonaoUdation.    Where  two  railroad  companies  are  consolidated  the 
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presumption  is,  that  each  of  the  two  united  lines  of  road  will  be 
respectively  held  with  the  privileges  and  burdens  originally  attach- 
ing thereto,  unless  the  contrary  is  expressed. 

Appeal  to  the  supreme  court  of  the  United  States 
from  the  circuit  court  for  the  district  of  South 
Carolina. 

This  was  a  suit  in  equity  by  stockholders  of  the 
South  Carolina  Railroad  Company,  against  tha£  com- 
pany, the  state  auditor,  and  certain  county  collectors, 
to  enjoin  the  company  from  paying  and  the  others 
from  collecting  certain  taxes  imposed  on  the  company 
under  acts  of  the  legislature  of  South  Carolina,  of 
April,  1868,  and  February,  1870. 

The  bill  alleged  that  the  company  was,  by  its 
charter,  exempt  from  taxation  ;  that  no  adequate  legal 
remedy  existed  under  the  laws  of  the  state  to  obtain 
redress ;  and  that  the  company  declined  to  adopt  any 
measures  for  obtaining  it.  The  facts  in  the  case  are 
stated  in  the  opinion. 

A  temporary  injunction  was  granted,  which  was  on 
the  hearing  made  final ;  and  from  the  latter  decree  the 
defendants  appealed  to  the  supreme  court. 

D.  H.  Chamberlain^  B.  T.  CorhiUy  and  P.  PhiUipSj 
for  the  appellants. 

J.  Conner  and  A.  O.  McQraihy  for  the  respondent. 

Beadley,  J. — The  South  Carolina  Canal  &  Bail- 
road  Company  was  chartered  by  the  legislature  of 
South  Carolina,  in  December,  1827,  for  the  purpose  of 
constructing  a  railroad  or  canal,  or  both,  from  Charles- 
ton to  each  of  the  towns  of  Columbia,  Camden,  and 
Hamburg,  with  the  exclusive  right  for  that  purpose  for 
thirty-six  years.  In  a  supplement,  of  January,  1828, 
amongst  other  things,  it  was  enacted  as  follows  : 

^'That  during  the  first  period  of  thirty-six  years 
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the  stock  of  the  company,  and  the  real  estate  that  may 
be  purchased  by  them  and  connected  with  and  be  sub- 
servient to  the  works  herein  authorized,  shall  be  ex- 
empted from  taxation.'' 

Under  this  charter  the  company  constructed  a  rail- 
road from  Charleston  to  Hamburg  only,  a  distance  of 
nearly  one  hundred  and  forty  miles.  This  road  was 
•completed  in  1833,  and  it  is  admitted  that  the  thirty- 
six  years  of  exemption  from  taxation  expired  in  1869, 
and  can  not  be  invoked  in  support  of  the  present  suit. 

In  1835,  the  Cincinnati  &  Charleston  Railroad  Com- 
pany was  incorporated  by  the  legislature  of  South 
Carolina,  for  the  purpose  of  establishing  a  communica- 
tion by  railroad  between  Cincinnati  and  Charleston, 
through  the  states  of  Kentucky,  Tennessee,  North 
Carolina,  and  South  Carolina,  with  power  to  construct 
branches  not  conflicting  with  any  chartered  rights,  and 
with  power  to  use  any  section  of  the  said  railroad 
before  the  whole  should  be  completed.  By  section  43 
of  this  charter,  it  was  enacted  that  the  capital  stock  of 
this  company,  the  dividends  thereon,  and  all  the 
property  and  estate,  real  and  personal,  belonging  to 
said  company,  should  be  forever  exempt  from  taxa- 
tion, unless  the  dividends  should  exceed  lawful  inter- 
est. Subsequently,  the  project  of  extending  the  road 
into  other  states  was  abandoned,  and  the  name  of  the 
company  was  changed,  first  to  that  of  the  Louisville, 
Cincinnati,  &  Charleston  Eailroad  Company,  and 
afterwards  to  that  of  the  South  Carolina  Eailroad 
Company.  The  company  never  built  any  portion  of 
the  railroad  authorized  by  its  charter,  except  from 
Branchville  to  Columbia,  and  a  branch  to  Camden. 
The  exclusive  privileges  conceded  to  the  South  Caro- 
lina Canal  &  Railroad  Company  rendered  it  difficult, 
if  not  impracticable,  to  effect  a  communication  with 
Charleston  without  the  consent  of  that  company. 
Hence,  negotiations  for  an  amalgamation  of  interestii 
m.— 14 
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between  the  two  companies  took  place  as  early  as^ 
1837,  and  it  was  practically  effected  in  that  and  the 
ensuing  years.  The  mode  in  which  it  was  done  was- 
that  the  stockholders  of  the  South  Carolina  Canal  & 
Railroad  Company  exchanged  their  stock  in  that 
company  for  an  equal  number  of  shares  in  the  Louis- 
ville, Cincinnati,  &  Charleston  Railroad  Company 
(afterwards  called  the  South  Carolina  Railroad  Com- 
pany), and  received  in  addition  a  bonus  of  twenty-five- 
per  cent.  By  this  means  the  latter  company  acquired 
the  entire  control  of  the  former,  and  used  the  road  of 
the  former  company  between  Branchville  and  Charles- 
ton, instead  of  buDding  a  separate  road  of  their  own. 

In  1843,  by  an  act  of  the  legislature,  passed  Decem- 
ber 19,    this    amalgamation   was   formally  legalized. 
The  section  relating  to  this  subject  was  expressed  ia 
the  following  terms : 

''That  whenever  the  written  consent  of  all  the 
stockholders  of  the  South  Carolina  Canal  &  Railroad 
Company  shall  have  been  obtained,  the  said  South 
Carolina  Canal  &  Railroad  Company  shall  be  merged. 
in  the  said  South  Carolina  Railroad  Company,  and 
thereupon  and  thereafter  all  the  rights,  privileges,  and 
property  belonging  to  the  said  South  Carolina  Canal 
&  Railroad  Company  shall  be  vested  in  the  said  South 
Carolina  Railroad  Company,  and  the  said  South  Caro- 
lina Railroad  Company  shall  be  liable  for  all  the 
debts  and  contracts  of  the  said  South  Carolina  Canal 
&  Railroad  Company  ;  and  the  stock  and  proi)erty  of 
the  said  South  Carolina  Railroad  Company  shall  be 
subject  to  the  same  liens  and  charges  to  which  the 
stock  and  property  of  the  said  South  Carolina  Canal  & 
Railroad  Company  may  be  liable,  and  in  the  same 
relative  order  in  which  the  said  liens  and  charges  now 

stand.'' 

It  is  conceded  that  the  terms  of  this  law  were  com^ 

plied  with.     And  now  the  defendants  in  error  contend 
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that  by  the  "merger'*  of  the  South  Carolina  Canal  & 
Railroad  Company  in  the  South  Carolina  Bailroad 
Company,  the  property  of  the  former  is  held  by  the 
latter,  with  all  the  rights  and  privileges  of  its  own 
charter  attaching  thereto,  including  the  right  of  per- 
petual exemption  from  taxation. 

If  this  is  so,  the  state,  by  giving  the  latter  company 
the  power  to  acquire  the  property  of  the  former,  has 
lost  a  valuable  prerogative  in  reference  to  that  prop- 
erty, which  it  possessed  up  to  the  time  when  the  act  of 
1843  was  passed — namely,  the  right  to  tax  the  property 
after  the  expiration  of  the  thirty- six  years.  Such 
a  conclusion  of  the  rights  of  the  state  ought  not  to  be 
admitted  without  a  clear  expression  of  the  legislative 
assent.  It  does  not  seem  to  us  that  the  section  in 
question  contains  such  clear  assent.  In  declaring  that 
tiie  one  company  shall  be  merged  in  the  other,  and 
that  the  rights,  privileges,  and  property  of  the  one 
shall  be  vested  in  the  other,  the  legislature  can  not  be 
understood  to  mean  that  the  restrictions,  limitations, 
and  burdens  affecting  that  property,  and  imposed  for 
the  benefit  of  the  public  or  of  individuals,  shall  not  go 
with  it.  The  rights  and  privileges  go  with  it,  and 
those  rights  and  privileges  can  with  difficulty  be 
separated  from  the  restrictions  and  duties  by  which 
they  are  measured  and  qualified.  For  example,  the 
right  to  charge  toll  and  freight  can  hardly  be  separated 
from  the  limitation  of  the  rates  of  toll  and  freight 
which  the  charter  of  the  merged  company  imposed. 
If  the  rates  of  freight  were  limited  in  that  charter  to 
five  cents  per  ton  per  mile,  can  it  be  claimed  that  the 
new  company  is  discharged  from  that  limitation  al- 
together \  Or  if  its  own  charter  allows  a  charge  of  ten 
cents  i)er  ton  per  mile,  can  it  claim  the  right  to  charge 
ten  cents  for  freight  transported  on  the  old  road  1  If 
the  hypothesis  were  reversed,  and  the  old  charter 
allowed  ten  cents,  whilst  the  new  allowed  but  five,  the 
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company  would  not  hesitate,  under  the  grant  of  the 
rights  and  privileges  of  the  old,  to  continue  to  charge 
ten  cents,  as  the  former  company  had  done.  And 
they  would  have  reason  on  their  side.  Had  it  been 
intended  that  the  road  and  property  of  the  old  com- 
pany should  be  owned  and  controlled  by  the  new 
company  under  its  own  charter,  in  the  same  manner  as 
its  other  property,  it  would  have  been  easy  to  have  so 
declared.  Not  having  so  declared,  we  can  not  pre- 
sume that  such  was  the  intent.  The  keeping  alive  of 
the  rights  and  privileges  of  the  old  company,  and 
transferring  them  to  the  new  company  in  connection 
with  the  property,  indicates  the  legislative  intent,  that 
•  such  property  was  to  be  holden  in  the  same  manner 
and  subject  to  the  same  rights  as  before.  The  owners 
of  the  property  were  to  lose  no  rights  by  the  transfer, 
nor  was  the  public  to  lose  any  rights  thereby.  Of 
course,  these  remarks  do  not  apply  to  those  corporate 
rights  and  franchises  of  the  old  company,  which  apper- 
tain to  its  existence  and  functions  as  a  corporation. 
These  became  merged  and  extinct.  But  all  its  rights 
and  duties,  its  privileges  and  obligations,  as  related  to 
the  public,  or  to  third  persons,  remain,  and  devolve 
upon  the  new  company.  This  seems  to  us  the  most 
obvious  and  natural  construction  of  the  act,  and  leads 
to  the  conclusion  that,  as  to  the  rqad,  property,  and 
works  appertaining  to  the  main  line  from  Charleston  to 
Hamburg,  the  South  Carolina  Bailroad  Company  has 
no  claim  to  exemption  from  taxation. 

This  view  of  the  subject  is  corroborated  by  the  de- 
cision of  this  court  in  the  case  of  Philadelphia, 
Wilmington,  &  Baltimore  R.  R.  Co.  v.  Maryland,  10 
How.  376.  It  there  appeared  that  the  railroad  line 
between  Baltimore  and  Philadelphia  had  originally 
belonged  to  several  distinct  organizations  chartered  by 
the  states  of  Maryland,  Delaware,  and  Pennsylvania. 
One  of  these  companies  was  exempt  from  certain  taxa- 
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tion,  and  it  was  claimed  by  the  consolidated  company 
that  this  exemption  was  transferred  to  it  and  affected 
all  parts  of  the  line.  The  act  authorizing  the  union  of 
the  several  companies  provided  that  the  "said  body 
corporate  so  formed  should  be  entitled  ....  to 
all  the  powers  and  privileges  and  advantages  then 
belonging  to  the  former  corporations.'*  And  the  new 
company  claimed  the  exemption  from  taxes  as  one  of 
the  privileges  and  exemi)tions  acquired.  But  the 
court  held  that  the  exeoLption  did  not  extend  to  a 
portion  of  the  line  to  which  it  had  not  extended  before 
the  union.  It  considered  the  evident  meaning  of  the 
law  to  be,  that  whatever  privileges  and  advantages 
either  of  the  former  companies  possessed  should  in 
like  manner  be  held  and  possessed  by  the  new  com-* 
pany,  to  the  extent  of  the  road  which  the  said  former 
companies  had  respectively  occupied  before  the  union ; 
that  it  should  stand  in  their  place,  and  possess  the 
power,  rights,  and  privileges  they  had  severally  en- 
joyed in  the  portions  of  the  road  which  had  previously 
belonged  to  them. 

It  seems  to  us  that  this  decision  is  directly  in  point, 
and  governs  that  branch  of  the  case  now  under  consid- 
eration. 

Eeference  is  made,  however,  to  certain  decisions  of 
the  courts  of  South  Carolina,  which,  it  is  contended, 
settle  the  question  the  other  way. 

The  first  case  referred  to  is  South  Carolina  Railroad 
Company  v.  Blake,  9  Rich.  {8.  C.)  233,  which  arose 
out  of  an  attempt  of  the  South  Carolina  Railroad 
Company  to  condemn  certain  land  for  its  purposes  in 
Charleston.  The  owner  disputed  the  right  of  con- 
demnation on  the  ground  that  the  road  and  works 
had  long  before  been  located,  and  that,  therefore,  the 
power  was  gone.  But  the  court  held  that  the  power 
existed  under  both  charters,  and  might  be  exercised 
under  either— first  showing  by  affidavit  the  necessity 
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of  tbe  nse.  The  observations  on  the  subject  of  taxa* 
tion  were  obiter  dicta;  but,  as  far  as  the  judgment 
goes  it  does  not  seem  to  us  to  militate  against  the  views 
we  have  taken,  but  rather  to  confirm  them  by  recog- 
nizing the  continued  vitality  of  the  powers  contained 
in  the  old  charter.  These  can  not  be  fairly  claimed 
without  accepting  also  its  duties  and  burdens. 

Another  case  was  that  of  The  State  tx  rel.  South 
Carolina  E.  R.  Co.  v.  Hood,  State  Treasurer,  15  Rich. 
{8.  O.)  177,  in  which  the  company  claimed  exemption 
from  a  state  income  tax,  imposed  in  1867,  under  a  law 
passed  the  year  preceding,  taxing  the  gross  incomes  of 
all  railroads  not  exempt  by  law.  The  court  of  appeals 
held  that  the  company  was  exempt  by  law,  both  under 
the  thirty-six  years'  exemption  in  the  old  charter 
(which  had  not  then  expired),  and  under  the  exemption 
in  the  charter  of  1835  ;  and  expressly  waived  the  con- 
sideration of  the  effect  of  the  act  of  union,  passed  in 
184*d.  This  case,  therefore,  furnishes  no  authority  on 
the  subject. 

The  remaining  case  is  that  of  South  Carolina  R.  R. 
Co.  V.  Columbia  &  Augusta  R.  R.  Co.,  13  Rich.  {S.  C.) 
JSq.  339,  decided  in  1867.  The  defendant  company,  in 
that  case,  was  chartered  in  1858,  with  authority  to  con- 
struct a  railroad  from  Columbia  to  Augusta.  The 
South  Carolina  Railroad  Company  claimed  that  this 
would  be  an  invasion  of  its  exclusive  privileges,  as 
guaranteed  in  the  charter  of  the  South  Carolina  Canal 
&  Railroad  Company,  and  in  that  of  the  Cincinnati  & 
Charleston  Railroad  Company.  The  learned  chan- 
cellor, by  whom  the  case  was  decided,  assumed  that 
the  South  Carolina  Railroad  Company  was  entitled  to 
both  guarartees ;  but  he  held  that  the  projected  road 
would  not  be  an  infringement  of  either.  The  guarantee 
given  to  the  old  company  was  that  of  an  exclusive 
right  (for  thirty-six  years  from  the  completion  of  its 
road)  of  having  a  railroad  between  Charleston  as  one 
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terminus,  and  the  towns  of  Columbia,  Camden,  and 
Hamburg,  respectively ;  and  the  guarantee  given  to  the 
Cincinnati  &  Charleston  Bailroad  Company  was,  that 
for  thirty-six  years  from  January  1,  1836,  the  state 
should  not  aathorize  any  other  road  within  twenty 
miles  of  its  road,  which  should  connect  any  points 
thereon,  or  should  run  in  the  general  direction  thereof; 
which  exclusive  privilege  was  not  to  extend  to  branches, 
but  only  to  the  main  road.    The  chancellor  held  that 
the  first  guarantee  secured  the  company  only  against 
other  roads  leading  to  Charleston,  which  the  projected 
road    did  not  do;    and    that   the  second   guarantee 
secured  the  company  only  against  roads  interfering 
with  the  main  line  of  the  Cincinnati  &  Charleston. 
Company,  which  the  projected  road  did  not  do,  be- 
cause this  main  line,  as  originally  contemplated,  was 
to  extend  from  Charleston,  via  Branchville  and  Colum- 
bia, to  Cincinnati ;  and  the  only  part  of  it  ever  con- 
structed was  the  road  from  Charleston,  xia  Branchville, 
to  Columbia,  with  which  the  projected  road  did  not 
interfere.     This  was  all  that  the  chancellor  decided.   It 
is  true  that,  in  the  course  of  his  opinion,  he  does  say 
that  after  the  acquisition  of  the  old  road,  extending 
irom  Charleston  to  Hamburg,  the  charter  of  the  South 
Carolina  Railroad  Company  extended  over  it,  the  same 
as  if  that  company  had  built  it    But  that  proposition 
"was  not  material  to  the  conclusion  to  which  he  came. 
And  when  he  assumed  that  the  guarantee  of  the  old 
charter  still  subsisted  with  regard  to  the  old  road,  and 
based  his  judgment  upon  that  assumption  as  one  of  its 
grounds,  his  opinion  is  virtually  an  authority  for  the 
other  proposition,  that  the  company  must  be  regarded 
as  holding -the  old  road,  so  far  as  the  rights  of  the 
public  are  concerned,  subject  to  the  conditions  and 
limitations  of  that  charter,  as  well  as  with  its  privileges 
and  immunities. 

Be  this,  however,  as  it  may,  we  find  nothing  in  this 
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case  or  the  other  cases  referred  to,  which,  in  our  view, 
affects  the  authority  of  the  case  of  Philadelphia,  Wil- 
mington &  Baltimore  K  R.  Co.  t).  Maryland,  or  the 
soundness  of  the  conclusion  to  which  we  have  come,  a& 
before  expressed. 

The  next  inquiry  relates  to  the  line  of  railroad 
constructed  by  the  South  Carolina  Railroad  Company^ 
nnder  its  own  charter;  being  that  portion  betweea 
Branchville  and  Columbia  and  Camden.  We  have 
seen  that  the  company,  by  its  original  charter,  granted 
in  1836,  had  the  grant  of  a  perpetual  exemption  from 
taxation.  We  have  already  decided  that  it  is  competent 
for  the  legislative  power  to  grant  such  an  exemption. 
But  it  is  contended  on  the  part  of  the  state,  that  this 
exemption,  and  all  other  chartered  privileges  of  the 
company,  are  subject  to  alteration  and  repeal,  by  virtue 
of  section  41  of  an  act,  passed  in  December,  1841,  by 
which  it  is  declared — 

*^That  it  shall  become  part  of  the  charter  of  every 
corporation,  which  shall,  at  the  present  or  any  suc- 
ceeding session  of  the  general  assembly,  receive  a  grant 
of  a  charter,  or  any  renewal,  amendment,  or  modifica- 
tion thereof  (unless  the  act  granting  such  charter^ 
renewal,  amendment,  or  modification  shall,  in  express 
terms,  except  it),  that  every  charter  or  incorporation 
granted,  renewed,  or  modified  as  aforesaid,  shall  at  all 
times  remain  subject  to  amendment,  alteration,  or 
repeal,  by  the  legislative  authority.'* 

Now,  there  can  be  no  doubt  but  that  the  act  of 
1843,  authorizing  the  •consolidation  of  the  two  compa- 
nies, or  the  merger  of  the  one  into  the  other,  was  an 
act  modifying  the  charter  of  the  South  Carolina  Rail- 
road Company ;  but  section  3  of  that  act  withdrew  the 
charter  from  the  operation  of  the  act  of  1841.  It  was 
in  these  words : 

*' Section  3.  The  said  South  Carolina  Railroad 
Company  is  hereby  excepted  from  the  provisions  of 
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the  forty -first  section  of  an  act  entitled  An  act  to 
incorporate  certain  villages,  &c.  [referring  to  the  act  in 
question],  but  nothing  herein  contained  shall  be  con- 
strued as  exempting  the  said  company  from  the  pro- 
visions of  the  said  forty-first  section,  apon  any  future 
grant,  renewal,  or  modification  of  their  charter." 

The  allegation  on  the  part  of  the  state  is,  that  sub- 
sequent legislation  was  obtained  by  the  company, 
which  modified  its  charter,  and  thus  rendered  the 
whole  charter  liable  to  subsequent  alteration  and 
repeal.  The  legislation  referred  to  consists  of  two 
several  acts,  namely:  "An  act  to  lend  the  credit  of 
the  state  to  secure  certain  bonds,  to  he  issued  by  the 
South  Carolina  Eailroad  Company,  and  for  other 
purposes,  passed  December  21st,  1865 ;"  and  '*  An  act 
to  amend  the  act  last  aforesaid,  passed  the  19th  day  of 
September,  1868."  It  is  very  doubtful  whether  these 
acts  can  be  regarded  as  amending  or  modifying  the 
charter  of  the  company.  They  merely  authorize  the 
extension  of  certain  bonds  made  by  the  company 
(which  the  state  had  guaranteed),  by  the  issue  of  new 
bonds  of  like  character,  and  the  continuation  of  the 
mortgage  for  securing  the  payment  of  said  bonds. 
But  whatever  may  be  thought  on  this  point,  section  3 
of  the  act  of  1843  clearly  withdraws  from  the  opera 
tion  of  the  act  of  1841  (by  which  power  to  amend  and 
repeal  is  reserved)  the  entire  charter  of  the  company, 
except  as  to  future  grants,  renewals,  and  modifications. 
Such  future  grants  only  were  to  be  subject  to  alteration 
and  repeal.  This  seems  to  us  conclusive  of  the  point 
raised,  and  no  further  argument  is  necessary. 

It  is  our  opinion,  therefore,  that  the  part  of  the  line 
now  under  consideration  is  exempt  from  taxation, 
and  that  so  much  of  the  decree  as  relates  thereto  is 
correct. 

Decree  reversed,  with  directions  to  enter  a  decree 
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making  the  injunction  perpetual  as  to  all  that  part  ot 
the  line  and  railroad  of  said  South  Carolina  Railroad 
Oompany  which  extends  from  Branchville  to  Columbia 
and  Camden,  and  as  to  all  property  and  stock  of  said 
company,  properly  apportionable  and  applicable  to  the 
said  portion  of  line  and  railroad,  and  dismissing  the 
bill  as  to  all  the  residue  of  the  railroad  property  and 
stock  of  said  company,  and  that  such  further  proceed- 
ings be  had  as  may  be  necessary  to  perfect  and  carry 
out  said  decree. 


HUMPHREY  t).   PEGUES. 

16  WaUaee^  244. 

Supreme  Court   of  the    United  States;    Decerriber 

Term,   1872. 

Taxes,  fixemption  by  amendment  of  charter.  The  property  of  a 
railroad  company,  not  exempted  from  taxation  by  the  original  act 
of  incorporation,  was  made  exempt  by  an  act  amending  the  charter. 
An  act  subsequent  to  the  amendatory  act  conferred  upon  another 
railroad  company,  previously  incorporated,  but  which  had  never 
built  its  road,  all  the  rights,  powers,  and  privileges  granted  by  the 
charter  of  the  company  first  mentioned.  Held^  that  among  the 
privileges  conferred  upon  the  other  company  by  this  legislation, 
was  the  exemption  of  its  property  from  taxation.  The  effect  of 
the  statute  last  mentioned  could  not  be  limited  to  the  rights, 
powers,  and  privileges  granted  by  the  original  act  of  incorporation. 

The  power  of  the  legislature  to  gi'ant  to  such  a  corporation  a  perpetual 
immunity  from  taxation  can  not  be  questioned.  And  such  a  pro- 
vision in  the  charter  constitutes  a  contract  which  the  state  can  not 
subsequently  impair. 

Error  from  the  supreme  court  of  the  United  States 
to  the  circuit  court  for  the  district  of  South  Carolina. 

This  was  a  suit  in  equity  by  a  citizen  of  Mississippi, 
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a  stockholder  of  the  Cheraw  &  Dariington  Railroad 
Company,  incorporated  by  the  state  of  South  Carolina, 
to  restrain  officer^  of  counties  in  that  state  in  which  the 
railroad  was  situated,  from  the  collection  of  taxes  im- 
posed upon  the  stock  and  property  of  the  cpmpany, 
under  authority  of  the  legislature  of  the  state. 

It  appeared  that  the  '*  Northeastern  Eailroad  Com- 
pany'' was  incorporated  by  the  legislature  of  South 
Carolina,  by  an  act  passed  December  16,  1861,  entitled 
"an  act  to  incorporate  the  Northeastern  Railroad 
Company."  This  act  contained  no  exemption  of  the 
company's  property  from  taxation,  and  by  its  terms 
was  to  continue  in  force  fifty  years. 

December  19,  1855,  the  legislature  of  the  same  state 
passed  another  act,  entitled  "An  act  to  amend  the 
charter  of  the  Northeastern  Railroad  Company,  and 
for  other  purposes,"  which  enacted  : 

**  Section  1.  That  the  stock  of  the  Northeastern 
Railroad  Company  and  the  real  estate  it  now  owns,  or 
may  hereafter  acquire,  which  is  connected  with  or  sub- 
servient to  the  works  authorized  in  the  charter  of  the 
said  company,  shall  be  and  the  same  is  hereby  ex- 
empted from  all  taxation  during  the  continuance  of 
the  present  charter  of  the  said  company." 

Prior  to  these  acts,  on  December  19, 1849,  the  legis- 
lature of  the  same  state  had,  by  an  act  entitled  "An 
act  to  charter  the  Cheraw  &  Darlington  Railroad  Com- 
pany," incorporated  the  company  of  that  name,  of 
which  the  complainant  was  a  stockholder.  This  act, 
after  authorizing  the  formation  of  the  company  and  the 
raising  of  the  stock,  provided : 

"  Section  5.  That  for  the  purpose  of  organizing 
and  forming  this  company  ...  all  the  powers, 
rights,  and  privileges  granted  by  the  charter  of  the 
Wilmington  &  Manchester  Railroad  Company  to  that 
company  shall  be  and  are  hereby  granted  to  the  Cheraw 
&  Darlington  Railroad  Company,"  &c. 
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The  powers,  rights,  and  privileges  here  referred  to 
as  granted  by  the  charter  of  the  Wilmington  &  Man- 
chester Railroad  Company,  to  that  company,  did  not 
include  any  exemption  of  its  property  from  taxation. 

The  Cheraw  &  Darlington  Railroad  Company  thus 
incorporated  in  1849,  did  not,  up  to  December  17, 1863, 
build  its  road  ;  and  on  that  day  the  legislature  amended 
its  charter  by  an  act  containing  this  provision  : 

"  Section  1.  That  section  6  of  an  act  entitled  "  An 
act  to  charter  the  Cheraw  &  Darlington  Railroad  Com- 
pany," ratified  the  19th  day  of  December,  A.  D.  1849, 
be  amended  so  as  to  read  as  follows,  to  wit : 

''  That  all  the  powers,  rights,  and  privileges  granted 
by  the  charter  of  the  Northeastern  Railroad  Company 
are  hereby  granted  to  the  Cheraw  &  Darlington  Rail- 
road Company,  and  subject  to  the  conditions  therein 
contained." 

Soon  afterwards  the  Cheraw  &  Darlington  Railroad 
was  built  and  put  in  operation. 

Notwithstanding  these  enactments,  the  defendants 
imposed  certain  taxes  upon  the  stock  and  property  of 
the  company,  claiming  that  the  privileges  granted  to 
the  Cheraw  &  Darlington  Railroad  Company  by  the  act 
of  December  17, 1863,  cited  above,  were  limited  to  those 
granted  by  the  original  act  of  incorporation  of  the 
Northeastern  Railroad  Company,  and  did  not  include 
the  exemption  from  taxation  granted  to  that  company 
by  the  act  amending  its  charter,  passed  December  19, 
1855. 

The  circuit  court  granted  the  injunction  prayed  for ; 
and  from  its  decree  the  defendants  appealed  to  the 
supreme  court. 

i).  H.  Chamberlain^  for  the  appellants. 

T.  O.  Barker^  for  the  respondent. 

Hunt,  J.— The  stockholders  of  the  Cheraw  &  Dar- 
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lington  Oompany  contend  that  the  act  of  December  19, 
1856,  entitled  ''An  act  to  amend  the  charter  of  the 
Northeastern  Railroad  Company,"  &c.,  formed  a  part 
of  the  charter  of  the  Northeastern  Company  in  1863, 
when  the  privileges  conferred  upon  that  company  were 
granted  to  the  Cheraw  &  Darlington  Company. 

The  state  contends  that  the  privileges  thus  granted 
were  limited  to  those  conferred  upon  the  Northeastern 
by  its  original  charter  or  act  of  incorporation,  passed 
in  1851. 

All  the  "privileges,'*  as  well  as  powers  and  rights 
of  the  prior  company,  were  granted  to  the  latter.  A 
more  important  or  more  comprehensive  privilege  than 
a  perpetual  immunity  from  taxation  can  scarcely  be 
imagined.  It  contains  the  essential  idea  of  a  peculiar 
benefit  or  advantage,  of  a  special  exemption  from  a 
burden  falling  upon  others. 

There  is  nothing  in  the  terms  of  the  statute  of  1863 
to  indicate  that  the  legislature  intended  to  limit  the 
privileges  conferred  upon   the  Cheraw  Company  to 
those  granted  to  the  Northeastern  Company  by  its 
original  act  of  incorporation,  and  to  exclude  the  im- 
portant privileges  contained  in  the  amending  act.    The 
charter  of  the  Northeastern  Company,  i^s  it  existed  in 
1863,  was  based  upon  the  two  acts  of  the  legislature, 
passed  in  1861  and  1855,  respectively.     The  first  act 
was  entitled  an  "act  to  incorporate"  the  Northeastern 
Company.     The  latter  act  was  entitled  "an  act  to 
amend  the  charter  of  the  Northeastern  Company." 
A  charter,  in  the  sense  here  used,  is  an  instrument  or 
authority  firom  the  sovereign  power,  bestowing  rights 
or  privileges  ;  as  it  is  briefly  expressed,  it  is  an  act  of 
incorporation.     Such  was  the  obvious  understanding 
of  the  word  by  the  legislature  of  South  Carolina.    The 
first  act  was  expressed  as  creating  the  incorporation  of 
the  company ;   the  second,  using  a  synonymous  ex- 
pression, purported  to  amend  its  charter.    The  words 
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charter  and  act  of  incorporation  were  used  convertibly. 
Whether  it  be  said  that  the  rights  and  privileges  con- 
ferred upon  the  Northeastern,  as  they  stood  in  1863» 
existed  in  its  charter  or  were  derived  from  its  incorpo- 
ration amounts  to  the  same  thing.  We  have  no  doubt 
that  all  of  them  were  intended  to  be  granted  to  the 
Cheraw  Company  by  the  act  of  that  year.  The  charter 
or  incorporation  of  1851  had  been  amended  in  1855, 
and  by  an  act  which  purported  in  its  title  not  to 
create  an  original  authority,  but,  by  amending  the 
original  charter,  to  bestow  additional  powers  upon  the 
company.  After  the  passage  of  the  amended  act,  the 
Northeastern  was,  in  law,  as  if  it  had  originally  been 
chartered  with  all  the  rights,  powers,  and  privileges 
conferred  upon  it  by  the  act  of  1855.  Such  was  the 
legal  effect  of  the  amendment ;  and  such,  no  doubt, 
was  the  understanding  of  its  effect  by  the  legislature 
of  South  Carolina,  when,  in  1863,  they  conferred  all  its 
powers  and  privileges  upon  the  Cheraw  Company. 
The  case  shows  that  from  1849  to  1863  no  sufficient 
inducements  had  been  found  to  procure  the  building 
of  the  Cheraw  road.  We  are  not  advised  what  other 
powers  and  privileges  were  then  and  there  conferred 
upon  it  in  addition  to  the  exemption  we  are  consider- 
ing. But  this  exemption  was  conferred ;  an  exemption 
that  must  have  been  understood  by  the  least  reflecting 
person  as  being  of  immense  value  to  all  concerned  in 
the  road.  The  road  was  soon  afterwards  built,  and  has 
since  then  been  and  now  is  in  operation.  These  facts 
serve  to  show — ^first,  that  there  was,  in  this  instance, 
the  consideration  that  at  any  time  exists  for  the  grant- 
ing by  the  legislature  of  such  privilege  to  aid  the  ac- 
ceptance of  the  same  and  the  building  of  the  road ; 
and,  secondly,  the  intention  of  the  legislature,  by 
omitting  a  reference  to  the  original  act  of  incorporation, 
to  grant  all  the  powers  and  privileges  that  had  been 
at  any  time  conferred  upon  the  Northeastern  Company* 
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Another  question  is  raised,  to  wit :  That  a  legisla- 
ture does  not  possess  the  power  to  grant  to  a  corpora- 
tion a  perpetual  immunity  from  taxation. .  It  is  said 
that  the  power  of  taxation  is  among  the  highest  powers 
of  a  sovereign  state ;  that  its  exercise  is  a  political 
necessity,  without  which  the  state  must  cease  to  exist, 
and  that  it  is  not  competent  for  one  legislature,  by 
binding  its  successors,  to  compass  the  death  of  the 
state.  It  is  too  late  to  raise  this  question  in  this  court. 
It  has  been  held  that  the  legislature  has  the  power  to 
bind  the  state  in  relinquishing  its  power  to  tax  a  cor- 
poration. Jefferson  Bank  n).  Skelly,  1  Blacky  436.  It 
has  been  held  that  such  a  provision  in  the  charter  of  an 
incorporation  constitutes  a  contract  which  tlie  state 
may  not  subsequently  impair.  Providence  Bank  v. 
Billings,  4  Pet  514  ;  Dartmouth  College  v.  Woodward, 
4  Wheat.  518  ;  Binghamton  Bridge,  3  Wall.  51.  These 
doctrines  have  been  reiterated  and  reaffirmed  so  re- 
cently as  the  year  1871,  in  an  opinion  delivered  by  Mr. 
Justice  Davis  in  the  case  of  Wilmington  R.  R.  v.  Reid^ 
13  Wall.  264  ;  ante^  195.  They  must  be  considered  as 
settled  in  this  court. 

Judgment  affirmed. 


THE    STATE   OF   NEW  JERSEY  v.    HANCOCK. 

85  JSf&vn  Jersey  Law^  537. 

Court  of  Errors  and  Appeals  of  New  Jersey  ;  March 

Term,  1871. 

Tazei.  Bxemption  by  provuiloiis  of  charter.  The  charter  of  a  railroad 
company  provided  that  the  company  shoald  be  subject  tx)  a  certain 
specified  tax,  and  that  no  other  tax  should  be  imposed.  Held^  that 
the  exemption  extended  to  a  tract  of  gravel  land  purchased  to  pro> 
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Tide  materials  for  the  repair  of  the  road,  and  also  to  a  branch  road 
connecting  such  gravel-pits  with  the  main  road. 
The  rule  is  established,  by  the  course  of  decisions  in  New  Jersey, 
that  such  an  exempting  clause  will  protect  all  property  held  by  the 
company  necessary  to  accomplish  the  end  for  which  it  was  in- 
corporated. And  the  exemption  is  not  limited  to  property  that  is 
indispensable  to  the  purpose  of  the  incorporation ;  it  extends  to  all 
things  suitable  and  proper  for  carrying  into  execution  the  powers 
granted. 

Error  from  the  court  of  errors  and  appeals  of  New 
Jersey  to  the  supreme  court. 

This  was  a  certiorari  to  set  aside  a  township  tax 
upon  a  tract  of  land  and  a  branch  track  from  the  main 
line  of  the  prosecutor,  the  New  Jersey  Railroad  & 
Transportation  Company. 

It  appeared  that  that  company  had  purchased  the 
land  mentioned,  and  built  to  it  a  branch  from  their 
main  line,  about  one  and  three-quarters  of  a  mile  long, 
in  order  to  obtain  the  gravel  which  was  on  the  land, 
and  which  was  required  for  the  ballasting  of  the  road, 
and  for  the  maintaining  and  keeping  it  in  repair.  The 
branch  was  built  and  was  used  to  transport  the  gravel 
more  cheaply  to  the  main  line. 

The  authorities  of  the  township  in  which  the  land 
and  branch  track  were  situated,  assessed  a  tax  upon 
them.  This  certiorari  was  brought  to  the  supreme  court 
to  set  aside  the  assessment ;  but  the  court  affirmed  it 
The  prosecutor,  by  writ  of  error,  removed  the  judgment 
to  the  court  of  errors  and  appeals,  and  assigned  errors. 

J.  C.  Elmendorf^  for  the  plaintiff  in  error. 

Oarrett  Berry ^  for  the  defendant  in  error. 

■ 

Beasley,  Ch.  J. — By  section  6  of  their  charter 
{Pamphlet  Laws^  1832),  the  New  Jersey  Railroad  & 
Transportation  Company  are  invested  **with  all  the 
rights  and  powers  necessary  to  the  survey,  laying  out, 
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and  construction  and  repair  of  a  railroad  not  exceeding 
sixty-six  feet  in  width,"  &c. ;  and  by  section  7  it  is  pro- 
vided **that  the  said  corporation  may  bnild  bridges, 
fix  scales  and  weights,  raise  embankments,  or  make 
any  other  works  necessary  for  the  construction,  use,  or 
enjoyment  of  the  said  railroad,  and  may  also  enter 
upon  said  road,  and  take  possession  of  and  use  any 
materials  necessary  therefor,  and  if  the  said  corporation 
and  the  owner  or  owners  of  such  materials  do  not  agree 
as  to  the  price,  the  same  shall  be  determined  and 
settled  in  the  manner  heretofore  provided  for  in  the 
*ca8e  of  real  estate  or  land. ' '  This  same  act  provides 
that  the  corporation  shall  pay  into  the  treasury  a  tax 
cf  one-half  of  one  per  cent,  upon  its  capital  stock,  and 
that  no  other  tax  shall  be  imposed  on  said  company. 
It  is  under  this  last  clause  that  the  plaintiffs  in  error 
claim  that  so  much  of  the  farm  above  mentioned  as 
is  useful  on  account  of  its  gravel  in  the  maintenance  of 
their  road,  and  the  branch  connecting  this  farm  with 
their  main  track,  are  exempt  from  taxation. 

Provisions  in  the  charters  of  incorporated  companies, 
similar  to  the  one  thus  presented  for  construstion,  hjive, 
on  several  occasions,  received  consideration  from  the 
courts  of  this  state,  and,  in  some  of  their  aspects,  must 
now  be  understood  as  having  a  settled  meaning.  Thus, 
in  an  early  case,  it  was  decided  that  the  exemption 
from  taxation,  according  to  the  true  import  of  the 
clause,  extended  not  only  to  the  privileges  or  franchises 
of  the  company,  but  had  the  effect  to  exonerate  the 
company  and  its  property  generally  from  all  taxes, 
whether  for  state,  county,  or  township  purposes. 
State  V.  Berry,  17  N.  J.  L.  (2  Harr.)  80 ;  Camden  &  Am- 
boy  R.  E.  Co.  t).  Hillegas,  18  Id.  11 ;  Camden  &  Amboy 
R.  R,  Co.  r>.  Commissioners  of  Appeal,  Id.  71. 

These  cases  conclusively  settled  the  general  rule, 
that  the  property  of  the  corporation  was  to  be  free  from 
taxation  ;  and  it  would  seem,  that  upon  principle,  this, 
m. — 15 
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should  have  absolved  from  this  kind  of  burden  every- 
thing which  the  corporate  body  had  the  legal  right  to 
acquire  and  hold.  This,  apparently,  would  have 
afforded  the  most  definite  and  practical  measure  by 
which  to  ascertain  the  extent  of  the  immunity  of  these 
companies.  But  a  different  rule  was  adopted,  and  is  so 
completely  established  by  a  line  of  decisions  as  to  forbid 
the  least  idea  of  a  change.  In  the  case  of  State  2).  Commis- 
sioners of  Mansfield,23  N.  J.  L.  (3  ^aJr.)  510,the  doctrine 
was  introduced,  that  it  was  not  all  the  property  of 
these  incorporated  companies,  whose  charters  contained 
the  exempting  clause,  that  was  protected,  but  such  of 
their  property  only  as  was  necessary  to  their  operations 
and  the  accomplishment  of  the  purposes  of  their 
charters.  This  principle  has,  over  and  over  again,  been 
the  basis  of  judicial  opinion,  and  has,  at  least  twice, 
received  the  sanction  of  this  court.  Gardner  t?.  State, 
21  iV:  J.  JD.  (1  Zahr.)  657  ;  State  v.  Flavell,  24  Id.  370 ; 
State  t.  Ross,  Id.  497  ;  State  v.  Blurdell,  Id.  403  ;  State 
&c.,  26  If.  J.  L.  (2  Dutch.)  519  ;  State  v.  Collector,  2» 
V.  Collector,  Id.  541 ;  Cook  v.  State,  33  N.  J.  L.  (4 
Yrocm)  475. 

It  is  obvious  from  this  array  of  authority,  that  the 
rule,  at  present  pertinent,  is  not,  in  the  least  degree,  in . 
doubt — tlie  only  question  is  as  to  its  application.  A& 
has  been  already  remarked,  not  all  the  property  which 
an  incorporated  company  may  actually  hold,  is  pro- 
tected by  the  exemption,  but  such  part  only  as  is 
necessary  to  carry  into  effect  the  powers  granted.  The 
decisions  cited,  as  well  as  the  circumstances  of  the 
present  case,  show  that  the  application  of  this  rule  has 
not  been  devoid  of  difficulty,  and  it  seems  plain  that 
the  embarrassment  has  arisen  from  the  uncertain 
meaning,  in  this  connection,  of  the  word  necessary. 
What  property  is  necessary  to  a  railroad  company  for 
the  accomplishment  of  the  objects  of  their  incorpora- 
tion %    In  the  case  of  State  v.  Commissioners  of  Mans- 
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field,  already  mentioned,  this  term,  **  necessary,"  is 
pnt  in  sharp  contrast  to  the  word  "  convenient."  But 
this,  I  think,  is  clearly  a  mistake  ;  and  it  is  a  mistake 
which  has  introduced  confusion.  The  word  necessary, 
in  this  nse,  is  so  far  from  being  contra-distinguished 
from  the  word  convenient,  that  the  former  term  com- 
prehends much  that,  in  strictness,  is  embraced  in  the 
latter  term.  Power  necessary  to  a  corporation  does 
not  mean  simply  power  which  is  indispensable.  Such 
phraseology  has  never  been  interpreted  in  so  narrow  a 
sense.  There  are  few  powers  which  are,  in  the  strict 
sense,  absolutely  necessary  to  those  artificial  persons, 
and  to  concede  to  them  powers  only  of  such  a  character, 
while  it  might  not  entirely  paralyze,  would  very  greatly 
embarrass  their  operations.  Such,  in  similar  cases, 
has  never  been  the  legal  acceptation  of  this  term.  A 
power  which  is  obviously  appropriate  and  convenient 
to  carry  into  effect  the  franchise  granted,  has  always 
been  deemed  a  necessary  one.  For  example,  in  the 
case  of  State  v.  Commissioners  of  Mansfield,  it  is  said : 
"  Power  to  construct  a  railroad,  and  establish  trans- 
portation lines  upon  it,  necessarily  includes  the  essential 
appendages  required  to  complete  and  maintain  such  a 
work,  and  carry  on  such  a  business,  as  the  power  to 
erect  and  maintain  suitable  depots,  car-houses,  water- 
tanks,  shops  for  repairing  engines,  &c.,  coal  or  wood 
yards  for  fuel  for  the  use  of  their  locomotives,"  &c. 
Now  it  will  be  observed  that  these  appendages  thus 
enumerated,  are  nothing  more  than  conveniences, 
which,  in  the  rigorous  meaning  of  terms,  are  not 
necessary  ;  yet  no  one  will  doubt  that  they  plainly  fall 
within  the  legal  signification  of  that  terra.  And  it  is  to 
be  further  observed,  that  is  the  only  force  which  in  law 
is  usually  giveti  to  this  word.  Such  was  the  limited 
meaning  ascribed  to  it  in  the  great  case  of  McCuUoch 
t.  State  of  Maryland,  4  Wheat.  414.  The  constitution 
of  the  United  States  empowers  congress  to  pass  such 
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laws  as  are  '*  necessary  and  proper^'  for  carrying  into 
execution  the  powers  granted,  and  it  was  insisted  that, 
by  this  authority,  such  laws  only  could  be  passed  as 
were  indispensable.  Referring  to  the  term  "neces- 
sary," Chief  Justice  Marshall  says :  "  Does  it  always 
import  an  absolute  physical  necessity  so  strong,  that 
one  thing,  to  which  another  may  be  termed  necessary, 
can  not  exist  without  that  other  ?  We  think  it  does  not. 
If  reference  be  had  to  its  use,  in  the  common  affairs  of 
the  world,  or  in  approved  authors,  we  find  that  it  fre- 
quently imports  no  more  than  that  one  thing  is  con- 
venient, or  useful,  or  essential  to  another.  To  employ  the 
means  necessary  to  an  end,  is  generally  understood  as 
employing  any  means  calculated  to  produce  the  end, 
and  not  as  being  confined  to  those  single  means,  with- 
oujt  w:hich  the  end  would  be  entirely  unattainable." 
It  is  in  this  sense,  I  think,  that  the  word  is  always 
used  in  clauses  which  confer  upon  incorporated  com- 
panies the  general  authority  which  is  to  enable  them  to 
perform  the  function  for  which  they  are  enacted.  In 
short,  the  term  comprises  a  grant  of  the  right  to  use  all 
the  means  suitable  and  proper  to  accomplish  the  end 
which  the  legislature  had  in  view  at  the  time  of  the 
enactment  of  the  charter.  What  are  means  thus  suit- 
able and  proper,  can  not  be  reduced,  it  is  probable, 
within  the  compass  of  any  specific  definition.  But 
whatever  doubts  may  occasionally  arise  with  respect  to 
this  question,  it  does  not  seem  to  me  that  the  circum- 
stances of  the  present  case  should  occasion  any  difii- 
culty  in  the  application  of  the  rule  of  law  which  has 
been  above  considered.  I'he  plaintiffs  in  error  have  all 
the  powers  necessary  for  the  construction  and  repair  of 
their  railroad,  and  they  can  take,  by  a  compulsory 
proceeding,  all  materials  necessary  for  this  purpose. 
What  they  can  take  they  can  as  clearly  purchase,  and 
in  acquiring  this  land,  with  a  view  to  the  use  of  the 
gravel-pits  upon  it  for  maintaining  their  road-bed,  it 
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would  seem  that  they  did  that  only  which  they  had 
a  plain  right  to  do.    Indeed,  such  an  acquisition  of 
property  appears  to  approximate  to  an  act  of  almost 
pure  necessity.    Nor  does  the  branch  connecting  this 
property  with  the  main    road  appear  to  me  to   be 
susceptible  to  the  application  of  a  different  rule.   This 
branch  is  the  necessary  instrument  by  which  the  mate- 
rials purchased  are  conveyed  to  the  point  where  they 
are  vanted  for  use.    I  suppose  it  will  not  be  denied 
that  the  company  can  eflfect  such  conveyance  in  some 
form — ^why  not,  then,  effect  it  by  this  branch,  which  is 
the  most  economical  form  %    A  concession  of  the  right 
to  transport  the  materials  seems  to  involve,  as  a  neces- 
sary consequence,  the  right  to  the  use  of  the  most  con- 
venient and  least  expensive  method.     The  purchase  of 
BO  much  of  this  farm  as  consists  of  beds  of  gravel,  and 
the  erection  of  this  branch  road  for  the  uses  in  ques- 
tion, in  my  judgment,  were  acts  which,  in  a  legal 
sense,  were  necessary  to  effect  the  objects  for  which  the 
plaintiffs  in  error  were  incorporated.   The  result,  there- 
fore, is  that  the  branch  road,  and  that  portion  of  the 
farm  which  is  or  will  be  useful  to  the  company,  on  ac- 
count of  its  gravel,  should  be  exempted  from  the  tax 
which  has  been  imposed  upon  them. 

The  test  applied  in  the  court  below,  to  ascertain  the 
immunity  of  a  corporation  from  taxation  by  force  of 
exempting  clauses  similar  to  the  one  under  considera- 
tion, appears  to  me  entirely  inadmissible.  It  was  sup- 
posed that  such  exemption  never  obtained,  except  with 
respect  to  property  which  the  company  could  take  by 
condemnation.  This  would  subject  to  taxation  almost 
all  the  appendages  of  these  companies,  such  as  depots, 
car  bouses,  wood-yards,  &c.,  for  it  will  be  found  that 
in  most  charters,  a  mere  privilege  to  purchase  property 
for  such  purposes  is  conferred,  and  that  it  can  not  be 
taken  in  imitum.  That  property  obtained  for  such 
objects  can  not  be  taxed,  has  long  been  the  admitted 
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rnle — a  rule  which  has  received  the  express  sanction  of 

this  court  in  the  case  of  Gardner  tj.  State,  21  N.  J.  L. 

(1  Zahr.)  557.    The  subject  of  taxation  in  that  case  waa 

land  which  the  company  had  acquired,  but  had  not  the  | 

right  to  take  by  condemnation;  and   such   taxation 

was  pronounced  illegal. 

The  judgment  should  be  reversed. 

All  concurred. 

■ 

Judgment  reversed. 


THE  OITT  OP  NEW  HAVEN  t.  THE  FAIR 
HAVEN  &  WESTVILLE  BAILROAD 
COMPANY. 

88  Connecticut^  42d. 

Supreme   Court  of  Connecticut;   September   Term^ 

1871. 

Assessments.  Track  of  street  raJlroad.  The  rails,  sleepers,  ties, 
and  spikes  of  a  street  railroad,  so  laid  into  and  attached  to 
the  soil  of  the  street  as  to  become  a  part  of  the  realty,  are  real 
estate,  and  as  such  liable  to  assessment  for  the  expense  of  paving 
the  street  through  which  they  were  laid,  equally  with  any  other 
real  estate  especially  benefited  by  the  improvement. 

Where  the  charter  of  a  city  provides  that  an  assessment  of  the  ex- 
pense of  paving  a  street  shall  be  a  lien  upon  the  property  benefited, 
the  question  w^h ether  such  a  lien  can  attach  to  the  track  of  a  street 
railway  assessed  with  a  portion  of  the  expense,  is  not  important  in 
determining  the  validity  of  the  assessment.  The  right  and  power 
to  assess  are  in  no  way  dependent  upon  a  lien.  The  lien  is  merely 
a  security  in  addition  to  a  proper  remedy  at  law ;  and  an  action  of 
debt  will  lie  to  recover  such  assessment. 

Upon  the  question  of  the  want  of  jurisdiction  of  the  city  to  make 
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sncb  assessment,  the  railway  company  is  not  confined  to  its  remedy 
by  appeal  from  the  assessment,  given  by  the  city  cbarter,  but  may 
show  such  want  of  jnrisdiction  in  defense  to  an  action  brought  to 
recover  the  assessment. 
Asseaainents.  EstoppeL  In  an  action  to  recover  the  amount  of  an 
assessment  upon  the  property  of  a  street  railway  company,  of  part 
of  the  expense  of  paving  the  street  in  which  its  track  is  laid,  where 
the  company  has  suffered  the  city  to  make  the  improvement  and 
incur  the  expense,  with  full  knowledge  of  the  proceedings,  and 
without  objection,  it  is  estopped  from  setting  up  the  claim  that  its 
charter  required  it  to  pave  the  road  covered  by  the  track  at  its  own 
expense. 

Case  reserved  for  advice  to  the  supreme  court  of 
Connecticut,  by  the  superior  court  for  New  Haven 
county. 

This  was  an  action  of  assumpsit  and  debt,  brought 
by  the  city  of  New  Haven  to  recover  the  amount  of  an 
assessment  upon  the  defendant  for  paving  part  of  a 
street  in  that  city  through  which  the  defendant's  track 
was  laid.  The  facts  in  the  case,  and  the  questions  in- 
volved, appear  in  the  opinion. 

C.  R.  Ingersolly  and  Doolittle^  for  the  plaintiflf. 

H.  B.  Harrison^  with  whom  was  BlackmaUy  for 
the  defendant. 

Ca  epentee,  J.  —This  action  is  brought  to  recover  the 
amount  of  benefits  assessed  upon  the  defendant  for  its 
proi)ortional  part  of  the  expense  incurred  in  paving  a 
portion  of  Chapel  street  in  New  Haven,  in  and  through 
which  the  defendant's  railroad  track  is  laid.  The 
defense  is,  first,  that  the  defendant  is  not  liable  to 
assessment ;  and  secondly,  if  liable,  that  this  action 
will  not  lie,  for  the  reason  that  the  assessment  can  only 
be  collected  by  enforcing  the  lien. 

1.  A  preliminary  question  is  made  by  the  plaintiff, 
and  that  is  whether  the  defendant  is  not  now  precluded 
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from  making  this  defense,  on  the  ground  that  it  can 
only  be  made  on  an  appeal  from  the  assessment,  as 
provided  in  the  charter.  The  charter  provides  in  sub- 
stance, that,  if  any  person  shall  be  aggrieved  by  any 
such  assessment,  he  may  apply  for  relief  to  the  superior 
court  for  the  county  of  New  Haven,  and  prescribes  the 
time  and  manner  of  making  the  application.  If  the 
defendant  has  any  defense,  we  think  it  is  not  precluded 
from  making  it  in  this  action.  It  is  not  put  on  the 
ground  that  the  assessment  is  disproportionate.  If  it 
was,  it  is  quite  clear  that  the  defendant's  only  remedy 
would  be  by  application  for  relief  to  the  superior  court. 
But  the  defense  is  more  radical — it  denies  the  right  of 
the  city  to  make  any  assessment.  In  this  proceeding 
the  city  exercised  limited  and  special  powers.  The 
extent  of  the  jurisdiction  is  defined  and  limited  by  the 
charter.  If  it  acted  within  its  jurisdiction,  the  assess- 
ment is  valid  and  binding  unless  appealed  from.  If  it 
acted  outside  of  its  jurisdiction,  the  act  is  unauthorized 
and  void,  and  confers  no  rights  upon  the  city,  and  im- 
poses no  obligation  upon  the  party  assessed.  It  being 
a  jurisdictional  question,  and  relating  to  the  proceed- 
ings of  a  tribunal  with  special  and  limited  powers,  we 
are  clearly  of  the  opinion  that  it  is  an  open  question  in 
this  action. 

2.  The  next  question  in  order  is  whether  the  defend- 
ant was  liable  to  assessment,  in  respect  either  to  its 
property  or  franchise.  It  is  conceded  that  all  the  pro- 
ceedings in  making  the  assessment  were  regular  in 
form,  and  that  the  improvement  for  which  it  was  made 
was  authorized  by  the  city  charter.  The  objection  i& 
chiefly  that  the  charter  does  not  authorize  an  assess- 
ment upon  the  defendant's  property.  The  principal 
act  (6  Privaie  Acts^  769),  after  authorizing  the 
court  of  common  council  to  order  certain  improve- 
ments, including  the  one  now  under  consideration, 
provides  that  said  court  ''  may,  upon  the  execution  of 
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any  such  order,  assess  upon  the  person  whose  property 
is  especially  benefited  thereby  a  proportional  and 
reasonable  part  of  the  expense  thereof,  and  may  esti- 
mate the  particular  amount  of  such  expense  to  be  paid 
by  any  such  person,  &c.''  The  word  '*  property,"  as 
used  in  this  act,  is  broad  enough  to  embrace  at  least 
some  of  the  property  owned  by  the  defendant,  so  that 
perhaps  it  is  unnecessary  for  us  to  consider  whether 
the  mere  franchise  is  or  is  not  liable  to  assessment.  The 
defendant's  property  consists  in  part  of  rails,  sleepers, 
ties,  and  spikes,  so  laid  into  and  attached  to  the  soil  in 
the  street  where  the  improvement  was  made  as  to  be- 
come a  part  of  the  realty.  That  property  so  situated 
is  real  estate  has  been  repeatedly  decided.  Providence 
Gas  Co.  V.  Thurber,  2  R.  I.  21 ;  City  of  Chicago  73. 
Baer,  41  111.  306 ;  Appeal  of  North  Beach  &  Mission 
B.  B.  Co.,  32  Cal.  499 ;  Farmers'  Loan,  &c.  Co.  v. 
Hendrickson,  25  Barb.  (if.  T.)  494.  We  entertain  no 
doubt  that  this  ought  to  be  regarded  as  real  estate,  and 
such  liable  to  assessment  like  any  other  real  estate 
especially  benefited,  unless  there  is  something  in  the 
charter  showing  that  the  legislature  did  not  intend  that 
this  species  of  property  should  be  assessed.  We  have 
carefully  examined  the  charter  and  the  various  acts  re- 
ferred to,  and  are  not  satisfied  that  the  legislature  had 
any  such  intention.  There  is  nothing  in  them  limiting 
in  express  terms  the  meaning  of  the  word  property ; 
and  there  is  hardly  enough  in  the  provisions  relating 
to  liens  to  create  such  a  limitation  by  implication. 
Without  deciding  the  question  whether  a  lien  could  or 
could  not  attach  to  this  property,  we  are  clearly  of  the 
opinion  that  the  right  and  power  to  assess  are  in  no 
way  dependent  upon  a  lien.  The  authority  conferred 
by  the  legislature,  and  the  proceedings  of  the  court  of 
common  council  pursuant  thereto,  created  in  the  city  a 
right  to  demand  and  receive  from  any  person  whose 
property  was  especially  benefited  thereby  a  certain  sum 
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of  money,  and  imposed  upon  the  person  so  benefited 
a  corresponding  obligation  to  pay  said  sum  of  money. 
The  act  then  provides  that  the  amount  assessed  shall 
be  a  lien  on  the  property  benejfited,  and  prescribes  the 
manner  of  securing  and  enforcing  the  lien.  Now  if  the 
legislature  intended  that  as  the  only  mode  in  which  the 
assessment  could  be  collected,  then  there  may  be  some 
force  in  the  argument ;  but  if  it  was  intended  merely 
as  security,  in  addition  to  a  proper  remedy  at  law, 
then  the  argument  is  without  force.  We  are  inclined 
to  think  that  the  latter  is  the  proper  construction.  We 
ought  not  to  put  such  a  construction  upon  the  statute 
as  to  compel  the  city  to  resort  to  a  proceeding  in  equity 
to  collect  the  assessment,  unless  it  is  clearly  demanded 
by  the  language  used.  If  by  implication,  it  should  not 
rest  on  slight  grounds,  but  should  be  clear  and  decisive. 
Such  a  construction  would  be  prejudicial  to  the  interests 
of  both  parties.  A  petition  for  a  foreclosure  is  at  best 
an  indirect  method  of  collecting  a  debt.  It  is  often- 
times, perhaps  usually,  quite  as  expensive,  and  quite 
as  likely  to  end  after  protracted  litigation,  as  an  action 
at  law.  Embarrassing  questions  may  arise  in  respect 
to  the  title,  and  the  parties  interested  therein,  and  in 
the  end  the  petitioner  may  be  obliged  to  take  real 
estate,  and  convert  it  into  mon^y  as  best  he  may.  We 
are  not  satisfied  that  the  legislature  intended  that  the 
city  should  necessarily  be  subjected  to  all  this  risk  and 
inconvenience.  On  the  other  hand,  if  in  every  instance 
when  the  assessment  is  not  paid  promptly,  the  city  is 
obliged  to  resort  to  a  lien,  it  might  seriously  embarrass 
the  other  party,  by  subjecting  his  property  to  an  in- 
cumbrance against  his  will.  In  addition  to  these  sug- 
gestions, we  would  call  attention  to  the  fact  that  the 
statute  provides  that  the  lien  shall  not  continue  for  a 
period  longer  than  sixty  days  after  the  publication  of 
notice,  unless  the  certificate  required  is  lodged  with  the 
town  clerk.    Now  it  can  hardly  be  supposed  that  the 
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legislature  intended  that  a  failure  to  lodge  such  a 
certificate  within  sixty  days  should  work  a  forfeiture 
of  the  whole  claim  :  and  yet  such  is  the  inevitable 
result  if  the  defendant's  construction  is  correct.  There 
is  an  obvious  reason  why  the  security  should  be  lost ; 
but  we  can  discover  none  why  the  whole  claim  should 
be  barred. 

Another  reason  urged  why  this  property  should  be  . 
exempt  from  assessment,  is  that  the  defendant's  charter 
requires  it  to  keep  the  portion  of  the  street  covered  by 
and  lying  between  the  rails,  and  two  feet  on  either  side 
thereof,  in  repair  at  its  own  expense;  and  that  the 
legislature  could  not  have  intended  to  authorize  the 
city  to  interfere  with  this  dutj',  and  deprive  the  de- 
fendant of  the  privilege  of  keeping  it  in  repair  in  its 
own  way.  It  is  a  very  interesting  and  important  ques- 
tion, whether  the  defendant,  by  objecting  to  these  pro- 
ceedings at  the  commencement,  could  have  practically 
defeated  the  whole  improvement ;  but  the  case  before 
us  does  not  require  us  to  decide  that  question.  The 
defendant  suflFered  the  city  to  go  forward  and  incur  the 
expense,  with  full  knowledge  of  the  proceeding,  and 
without  objection  at*  the  time.  The  defendant  must 
have  known  that  the  improvement  would  largely 
benefit  it  in  the  matter  of  repairs,  that  the  proceeding 
was  under  the  statute,  and  consequently  at  the  expense, 
in  part  at  least,  of  the  parties  beneiited.  There  was  no 
reason  to  suppose  that  the  city  was  doing  the  work  of 
the  defendant  at  its  own  expense,  or  at  the  expense  of 
other  parties.  The  presumption  therefore  is,  in  the 
absence  of  any  finding  to  the  contrary,  not  only  that 
the  defendant  consented  to  the  making  of  the  improve- 
ment by  the  city,  but  that  there  was  an  implied  under- 
standing that  the  defendant  was  to  bear  its  fair  propor- 
tion of  the  expense.  We  think,  therefore,  that  the 
defendant  should  be  estopped  from  setting  up  this 
claim. 
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Ttat  the  defendant  is  benefited  to  some  extent  by 
the  improvement  is  apparent.  Whether  it  is  benefited 
to  the  extent  of  the  assessment,  and  whether  the  assess- 
ment is  a  fair  proportion  of  the  whole  expense  for  the 
defendant  to  pay,  are  not  now  open  questions.  Those 
questions  could  only  be  heard  on  an  application  for 
relief  under  the  statute. 

On  the  whole,  we  are  satisfied  that  the  defendant's 
property  was  properly  assessed. 

3.  The  defendant  in  the  next  place  objects  that  this 
action  will  not  lie,  but  that  the  remedy,  if  any,  is  by 
enforcing  the  lien.  This  objection  has  been  substan- 
tially answered  under  the  preceding  head.  It  is  only 
necessary  to  add,  that  if  the  views  there  expressed  are 
correct,  it  follows  that  the  plaintiff  is  entitled  to  a 
remedy  at  law  to  enforce  its  claim.  As  the  statute 
gives  no  such  remedy,  any  appropriate  remedy  may 
be  used  for  that  purpose.  This  action  is  assumpsit 
and  debt  joined.  We  have  no  doubt  that  the  plaintiff 
is  entitled  to  recover  in  one  or  the  other  of  these  forms 
of  action,  and  perhaps  in  either,  at  its  election.  It 
being  for  a  sum  certain,  and  the  claim  originating  in  a 
statute  which  confers  upon  the  plaintiff  the  right  to 
receive  and  imposes  upon  the  defendant  the  obliga- 
tion to  pay  said  sum,  it  is  clear  that  the  count  in  debt 
can  be  sustained.  We  advise  judgment  for  the  plaintiff. 

Butler,  Ch.  J.,  dissented. 

Others  concurred. 

Judgment  for  plaintiff. 
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THE  CITY  OF  ST.  LOUIS  n.  THE  ST.  LOUIS 

RAILROAD  COMPANY. 

Supreme  Court  of  Missouri;  March  Term^  1872. 

Taxes.  Street  Railways.  Under  a  statute  which,  in  regulating  the 
taxefl  to  be  paid  by  street  railway  companies,  exempts  them  from 
liability  for  repairs  of  the  street  **  outside  of  their  tracks,^'  a  com* 
pany  haying  two  parallel  tracks  on  the  same  street  is  not  liable  for 
the  expense  of  repairing  the  street  between  its  two  tracks,  and  not 
within  either  of  them. 

Appeal  to  the  supreme  conrt  of  Missouri,  from  the 
circuit  court  for  St.  Louis  county. 

This  was  an  action  to  recover  from  the  defendant 
the  plaintiff's  expenses  in  making  certain  repairs  in  the 
street  between  the  tracks  of  the  defendant.  The  facts 
are  su£Bciently  stated  in  the  opinion.  Judgment  was 
rendered  for  the  defendant ;  from  which  the  plaintiff 
appealed. 

E.  P.  McCartyy  city  counselor,  for  the  appellant. 

E.  C.  KeTir,  for  the  respondent. 

Adams,  J. — The  defendant  operates  its  road  on 
Fifth  street,  in  the  city  of  St.  Louis,  on  two  parallel 
tracks,  separated  from  each  other  by  a  space  of  three 
and  a  half  feet,  and  in  this  space  the  city  caused 
repairs  to  be  made,  and  now  seeks  to  hold  the  defend- 
ant liable  for  the  cost  of  these  repairs.  The  agreed 
case  shows  that  the  repairs  in  question  were  made 
subsequent  to  the  act  of  the  general  assembly  of  March 
8,  1869,  relied  on  by  the  defendant  as  exempting  it 
from  responsibility  for  such  repairs.     Section  3  of  this 
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act  provides,  that  "in  addition  to  the  annual  tax 
herein  provided,  each  of  said  railway  companies  shall 
pay  a  license  to  the  city  of  St.  Louis,  to  be  fixed  by 
ordinance  of  said  city,  not  exceeding  twenty -five 
dollars  per  annum  for  each  car  run  by  said  companies 
respectively,  and  the  taxes  and  license  payable  under 
the' provisions  of  this  act  shall  be  in  lieu  of  all  taxes, 
burdens,  and  expenditures  and  repairs  of  streets  outeide 
of  their  track,  required  of  such  companies  by  former 
laws  and  ordinances." 

Section  6  of  this  act  requires  each  company  to  file 
with  the  secretary  of  state  a  written  acceptance  of  its 
provisions  before  it  becomes  operative  as  to  such  com- 
pany. The  agreed  case  does  not  affirmatively  show 
that  this  company  had  filed  the  required  written  ac- 
ceptance. But  as  the  act  is  set  up  as  a  defense  by  the 
company,  and  nothing  to  the  contrary  is  shown  in  the 
agreed  case,  we  will,  for  the  purpose  of  this  suit,  pre- 
sume that  the  written  acceptance  referred  to  was  filed 
with  the  secretary  of  state.  It  is  conceded  that  the 
defendant  would  be  liable  for  the  alleged  repairs,  unless 
exempted  by  the  provisions  of  section  3,  above  quoted. 

It  seems  to  me  that  the  language  of  the  exemption 
clause  is  too  plain  to  admit  of  a  reasonable  doubt  as  to 
its  proper  construction.  Where  a  street  railroad 
operates  but  one  track,  it  is  not  pretended  that  it  would 
be  liable  for  repairs  outside  of  such  single  track.  The 
simple  question  is,  whether  the  space  between  the  two 
parallel  tracks  is  outside  of  each  of  the  tracks.  It  is 
very  clear  to  my  mind  that  such  space  is  not  inside  of 
either  track,  but  is  between  the  two  tracks,  and  out- 
side of  each.  Under  this  view  the  defendant  was  not 
liable  for  the  alleged  repairs. 

All  concurred. 

Judgment  affirmed. 


AMERICAN    RAILWAY    REPORTS.  239 

Chicago,  &c.  R.  R.  Co.  e.  West. 


THE  CHICAGO,  CINCINNATI,  &  LOUISVILLE 
BAILROAD  COMPANY  «.  WEST. 

87  IndiaiM^  211. 

Supreme  Court  of  Indiana;  November  Term^  1871. 

Oontracta.  Pleading.  In  an  action  against  a  railroad  company,  upon 
a  promise  by  the  company  to  pay  for  goods  furnished  by  the  plain- 
tiff to  a  sub-contractor  engaged  in  constructing  the  road,  an  answer 
setting  up  merely  that  the  railroad  company  was  not  indebted  to 
such  sub-contractor,  does  not  state  facts  sufficient  to  constitute  & 
defense. 

Drafts.  Evidence.  A  draft  or  order  drawn  by  one  officer  of  a  railroad 
company  upon  another,  and  accepted  by  the  latter,  may  be  regarded 
as  the  promissory  note  of  the  company.  But  evidence  explaining 
the  circumstances  under  which  such  a  draft  was  accepted  and 
delivered,  is  admissible  in  an  action  against  the  company  for  gooda 
sold  and  delivered  to  a  contractor,  by  direction  of  the  company, 
there  being  an  averment  in  the  complaint  that  the  drafl  was  not 
delivered  or  received  as  payment.  Such  evidence  does  not  contra- 
dict the  draft. 

Appeal  to  the  supreme  court  of  Indiana,  from  the 
circuit  court  of  Miami  county. 

The  history  of  this  case  and  the  questions  involved 
are  fully  stated  in  the  opinion. 

N.  0.  HosSy  and  H.  P.  Effinger^  for  the  appellant. 

/.  L.  Farrar^  and  L.  Walker^  for  the  appellee. 

Downey,   J.— The  appellee    sued    the    appellant^ 
ailing  in  his  complaint  that  the  railroad  company^ 


240  AMERICAN    RAILWAY    REPORTS. 

Chicago,  &c.  R  R.  Co.  «.  West. 

through  E.  H.  Learning,  its  duly  authorized  agent, 
authorized  and  directed  the  plaintiff  to  furnish  and 
deliver,  on  the  credit  of  the  defendant,   to  Maurice 
Quinn,  a  sub-contractor  on  the  road  of  said  company, 
who  was  engaged  in  the  construction  of  the  road-bed 
thereof,  in  the  county  of  Miami,  such  groceries  and 
supplies  as  might  be  needed  for  boarding  and  furnish- 
ing the  laborers  employed  by  said  Quinn  as  such  sub- 
contractor ;   that  in  pursuance  of  the  authority  and 
instructions  so  given  by  said  Learning,  agent  as  afore- 
said, plaintiff  furnished  and  delivered,  from  December 
1,  1867,  to  January  16,  1868,  groceries,  provisions,  and 
supplies  to  said  Quinn,  for  the  purposes  aforesaid,  to 
the  amount  of  five  hundred  and  fifty-eight  dollars  and 
sixty-three  cents,  of  which  one  hundred  and  fifty  dol- 
lars was  afterwards  paid,  and  at  the  request  and  for  the 
convenience  of  said  defendant,  charged  the  same  upon 
his  books  to  the  account  of  said  Quinn,  a  copy  of 
which  account  is  filed  with  the  complaint ;  that  there- 
after, to  wit,  on  January  14,  1868,  the  said  railroad 
company,  for  its  own  convenience  merely,  but  not  in 
payment,  satisfaction,  or  transfer  of  said  debt,  caused 
to  be  drawn  by  said  Quinn  a  certain  order  on  E.  H. 
Scott,  an  agent  in  their  employ,  for  one  hundred  and 
eighty- four  dollars  and  thirty  cents,  which  order  was 
accepted  by  said  Leaming,  and  delivered  to  plaintiff ; 
and,  also,  on  January  15,  1868,  a  similar  order  for  two 
hundred  and  twenty- two  dollars  and  thirty- three  cents, 
was  drawn  and  accepted  by  the-  same  parties ;  copies 
of  each  of  which  are  filed  with  the  complaint ;  which 
orders  were  received  by  plaintiff  as  an  acknowledgment 
of  the  amount  of  the  indebtedness  by  the  railroad 
company  to  that  date,  and  for  no  other  purpose  or 
effect  whatever ;  that  the  amount  of  said  account,  to 
wit,  the  sum  of  four  hundred  and  seven  dollars  and 
sixty-three  cents,  with  interest  thereon  from  January 
15, 1868,  is  due  and  wholly  unpaid ;  wherefore,  &c. 
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The  orders,  copies  of  which  are  filed  with  the  com- 
plaint, are  as  follows : 
*' $135.30.  January  14th,  1868. 

'*Mr,  E.  H.  Scott:— You  will  please  pay  to  the 
order  of  E.  West  one  hundred  and  eighty-five  dollars 
and  thirty  cents  out  of  any  money  that  may  accrue  to 
me  out  of  a  final  settlement,  or  from  monthly  estimates 
after  the  laborers  are  paid.  Maurice  Quinn. 

**  Charged  to  C,  0,,  &  L.  Railroad  Company. 
"  Accepted  on  the  within  conditions. 

E.  H.  Leaming.*' 

^*$222.33.  Peru,  Ind.,  January  15th,  1868. 

"Mr.  E.  H.  Scott:— You  will  please  pay  to  the 
order  of  E.  West  two  hundred  and  twenty-two  dollars 
and  thirty-three  cents,  amount  due  him  from  1st  of 
January  to  15th  of  January,  1868,  and  charge 

"Yours,  Maurice  Quinn. 

"Charged  to  C.  C,  &  L.  Railroad  Company. 
"  Accepted  after  laborers  are  paid,  if  any  means  due 
Quinn.  E.  H.  Leaming." 

The  defendant  demurred  to  the  complaint,  for  the 
reason  that  it  did  not  state  facts  sufScient  to  constitute 
a  cause  of  action ;  its  demurrer  was  overruled,  and  it 
excepted. 

It  then  moved  the  court  to  strike  out  of  the  com- 
plaint all  that  relates  to  the  giving  of  the  orders,  and 
that  they  were  not  received  in  payment  of  the  claim  for 
the  goods  sold  ;  also,  to  strike  out  certain  items  from 
the  bijl  of  particulars  filed  with  the  complaint ;  which 
motion  was  overruled,  and  the  defendant  excepted,  but 
filed  no  bill  of  exceptions. 

The  defendant  then  answered  in  three  paragraphs ; 
first,  the  general  denial ;  and,  second,  as  to  one  hun- 
dred and  eighty-five  dollars  and  thirty  cents  of  the  sun& 
in.-— 10 
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claimed,  that  the  railroad  company  was  not,  on  Jan- 
uary 14,  1868,  nor  since,  indebt(3d  to  Maurice  Quinn 
in  that  or  any  other  amount,  on  final  settlement  or  from 
monthly  estimates,  after  laborers  who  were  working  for 
him  were  paid  ;  wherefore,  &c.;  third,  as  to  two  hun- 
dred and  twenty-two  dollars  and  thirty-three  cents  of 
the  amount  claimed,  the  railroad  company  was  not,  on 
January  15, 1868,  nor  since,  indebted  to  Maurice  Quinn 
in  said  sum,  nor  in  any  other  sum,  after  the  payment 
of  laborers  who  worked  for  said  Quinn,  and  that  the 
defendant  did  not  promise  or  agree  to  pay  said  sum,  or 
any  part  of  it,  otherwise  than  is  stated  in  said  order 
for  that  amount ;  wherefore,  &c. 

The  plaintiff  demurred,  separately,  to  the  second 
and  third  paragraphs  of  the  answer,  for  the  reason  that 
they  did  not  state  facts  sufficient  to  constitute  a 
defense.  His  demurrers  were  sustained,  and  the  de- 
fendant excepted. 

There  was  then  a  trial  by  jury,  verdict  for  the  plain- 
tiff for  four  hundred  and  sixty-two  dollars,  motion  for 
a  new  trial  by  the  defendant  overruled,  and  judgment 
on  the  verdict. 

The  motion  for  a  new  trial  was  for  the  reasons, 
"first,  the  verdict  of  the  jury  is  contrary  to  the 
evidence ;  second,  the  verdict  of  the  jury  is  contrary 
to  the  law  and  the  evidence ;  third,  error  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  the  defendant  at 
the  time ;  fourth,  the  court  erred  in  the  admission  of 
testimony  offered  by  the  plaintiff,  and  objected  to  by 
the  defendant ;  fifth,  the  court  erred  in  sustaining  the 
demurrer  of  the  plaintiff  to  the  second  paragraph  of 
the  defendant's  answer;  sixth,  the  court  erred  in  sus- 
taining the  demurrer  of  the  plaintiff  to  the  third  para- 
graph of  the  defendant' s  answer ;  seventh,  the  court 
erred  in  its  instructions  to  the  jury." 

All  the  evidence  is  set  out  in  the  bill  of  exceptions^ 
but  there  are  no  instructions  in  the  record. 
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The  appellant  has  assigned  the  following  errors: 
first,  the  overruling  of  the  demurrer  to  the  complaint ; 
second,  the  overruling  of  the  motion  to  strike  out  parts 
of  the  complaint;  third,  sustaining  the  plaintiff's 
demurrer  to  the  second  paragraph  of  the  defendant's 
answer ;  fourth,  sustaining  the  demurrer  of  the  plain- 
tiff to  the  third  paragraph  of  the  defendant's  answer  ; 
fifth,  in  admitting  illegal  testimony  offered  by  the 
plaintiff,  and  objected  to  by  the  defendant ;  sixth,  in 
refusing  to  grant  a  new  trial. 

We  see  no  valid  objection  to  the  complaint.  It  is 
true  that  it  might  have  gone  on  the  ground  of  goods 
sold  and  delivered,  and  when  the  orders  were  pleaded 
as  payment,  the  plaintiff  might  have  replied,  avoiding 
or  denying  that  they  were  received  in  payment.  The 
facts  would  then  have  appeared  in  the  record  substan- 
tially as  they  are  set  out  in  the  complaint.  Although 
it  is  unusual,  we  see  no  reason  why  the  plaintiff  may 
not  anticipate,  in  his  complaint,  the  defense  which  he 
apprehends  the  defendant  will  rely  upon,  and  avoid  or 
deny  it. 

The  motion  to  strike  out  presents  no  question,  for 
the  reason  that  the  point  was  not  reserved  by  a  bill  oi 
exceptions.     Swinney  t).  Nave,  22  Ivd.  178. 

The  matter  set  up  in  the  second  paragraph  of  the 
answer  was  not  a  defense  to  the  claim  for  goods  sold 
and  delivered.  If  the  company  agreed  to  pay  for  the 
goods  furnished  to  the  sub-contractor,  it  was  immaterial 
whether  the  company  was  indebted  to  him  or  not. 
Had  the  suit  been  on  the  orders,  such  an  answer  would 
have  raised  a  material  question. 

The  third  paragraph  of  the  answer  is  a  good  defense 
to  the  part  to  which  it  is  pleaded,  because  it  not  only 
alleges  that  the  company  was  not  indebted  to  Qninn, 
80  as  to  make  it  liable  to  pay  the  order,  but  it  also 
alleges  that  the  company  '^  did  not  promise  or  agree  to 
pay  said  sum,   or  any  part  of  it,  otherwise  than  is 
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stated  in  the  order."  The  demurrer  to  this  paragraph 
should  have  been  overruled.  But  this  error  can  not 
reverse  the  judgment,  for  the  reason  that  the  general 
denial,  which  was  filed,  put  the  same  matter  in  issue, 
and  under  this  issue  the  same  evidence  was  admissible 
as  would  have  been  admissible  under  the  third  para- 
graph of  the  answer.  Harrison  t>.  Bryant,  5  Ind.  160. 
The  only  objection  which  we  find  in  the  record  to 
any  evidence  offered  by  the  plaintiff  is  this  :  When 
Mr.  Neff  was  testifying  on  behalf  of  the  plaintiff,  he 
stated,  **  that  about  the  date  of  the  above  orders,  in  a 
conversation  between  the  witness  and  Mr.  Learning,  in 
relation  to  the  goods  got  by  Quinn,  Learning  said  they 
wanted  to  get  rid  of  him  (Quinn),  and  that  the  orders 
were  drawn  up  and  accepted  by  Leaming  in  their 
present  form,  at  the  instance  of  Leaming,  and  for  the 
accommodation  of  the  company."  The  defendant  did 
object  to  this  statement,  "explaining  said  orders,"  as 
the  bill  of  exceptions  says,  and,  the  court  having  over- 
ruled the  objection,  the  defendant  excepted.  This 
evidence  was  admitted,  we  presume,  in  support  of  the 
allegation  of  the  complaint,  that  the  orders  were  given 
for  the  convenience  of  the  company  or  its  officers,  and 
not  in  extinguishment  of  the  claim  for  goods  sold.  For 
this  purpose  we  think  it  was  admissible.  Whether  the 
orders  were  received  as  payment  of  the  claim  for  goods 
sold,  or  for  some  other  purpose,  was  a  question  of  fact 
for  the  jury.  The  evidence  was  not  to  contradict,  nor 
did  it  contradict,  the  orders.  An  order  or  bill  of  ex- 
change drawn  by  a  person  on  himself  may  be  regarded 
as  his  promissory  note,  and  may  be  declared  upon  and 
treated  as  such,  and  this  rule  is  applied  to  corporations, 
when  an  order  has  been  drawn  by  one  officer  thereof 
on  another.  Marion,  &c.  R.  E.  Co.  v.  Hodge,  9  Ind. 
163.  Let  it  be  supposed,  then,  that  the  orders  in  ques- 
tion are  to  be  treated  as  the  promissory  notes  of  the 
railroad  company,  what  is  the  effect  of  the  receiving  of 
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them  by  the  plaintiff?  It  seems  to  be  the  law,  that  the 
giving  of  the  debtor's  promissory  note  for  a  precedent 
debt  is  not  an  extinguishment  or  satisfaction  of  the  pre- 
existent  debt.  At  all  events,  it  may  be  shown  by  evi- 
dence whether  it  was  or  was  not  received  as  such. 
2  Greerd.  Ev.^  §  521 ;  2  Am.  L.  Gas.  242.  If  the 
orders  were  received  by  the  plaintiff,  neither  as  abso- 
lute  nor  conditional  payment  of  the  pre-existent  debt 
for  the  goods  sold,  but  only  for  the  convenience  of  the 
company,  we  do  not  see  any  objection  to  the  proof  of 
the  fact.  The  plaintiff  had  taken  upon  himself  the 
proof  of  it  by  alleging  the  giving  of  the  orders,  and 
stating  the  reason  for  so  doing.  It  was  one  of  the  facts 
in  the  case,  and  we  think  the  court  committed  no  error 
in  allowing  proof  of  it.  The  only  objection  to  the  evi- 
dence was,  that  it  contradicted  the  written  orders,  and 
we  hold  that  it  was  not  objectionable  on  this  ground. 
This  is  all  that  we  decide  on  this  point. 

The  last  question  is  as  to  the  correctness  of  the 
ruling  of  the  court  in  refusing  to  grant  a  new  trial  on 
the  motion  of  the  defendant,  on  the  ground  of  the  in- 
sufficiency of  the  evidence  to  justify  the  verdict  of  the 
jury.  We  can  not  reverse  the  judgment  on  this  ground. 

Judgment  affirmed,  with  costs. 


GILSTRAP  V.  THE  ST.  LOUIS,  MACON,  & 
OMAHA  AIR  LINE  RAILROAD  COMPANY. 

50  MiuouH,  491. 

Buprcmp.  Court  of  Missouri;    August  Term^  1872. 

Drafts.  An  instrument  in  writing  in  the  form  of  a  bill  of  exchange, 
drawn  by  the  president  of  a  railroad  company  npon  the  treasurer 
of  the  company  by  order  of  the  directors,  and  attested  by  the 
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eecretary, — Ileld^  to  be  a  bill  or  note  for  the  direct  payment  of 
money,  within  the  meaning  of  a  statute  regulating  the  time  to 
answer  in  actions  upon  bonds,  biUs,  or  notes  for  the  direct  pay- 
ment of  money  or  property. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
court  of  common  pleas  for  Macon  county. 

This  was  an  action  upon  an  instrument  in  writing, 
a  copy  of  which  is  set  forth  in  the  opinion,  where  also 
the  history  of  the  action  is  fully  given.  Judgment  for 
the  plaintiff  was  given  by  default,  and  two  motions 
subsequently  made  by  the  defendant  to  set  aside  the 
judgment  were  denied.     The  defendant  appealed. 

Berry  &  Wing^  for  the  appellant. 

Eherman  &  Williams^  for  the  respondent. 

Wagneb,  J.— Plaintiff  brought  this  action  in  the 
court  below  upon  the  following  instrument  of  writing : 

**  $1,771.09.  Office  of  the  St.  Louis,  Macon,  & 
Omaha  Air  Line  Railroad  Company,  Macon,  Missouri, 
April  18,  1871. 

"Treasurer  St.  Louis,  Macon,  &  Omaha  Air  Line 
Railroad  Company  will  pay  to  A.  L.  Gilstrap,  or  order, 
seventeen  hundred  and  seventy-one  dollars  and  nine 
cents. 

"  Done  by  order  of  the  Board  of  Directors. 

"  John  Dougherty,  President. 

"Attest:  D.  K.  Turk,  Secretary." 

On  the  fifth  day  of  the  court,  no  answer  having  been 
filed,  judgment  was  given  for  the  plaintiff  by  df^fault, 
which  was  afterwards  made  final.  On  the  eighth 
day  of  the  term  defendant  tiled  its  motion  to  set  a^ide 
the  judgmt^nt,  because  the  same  was  rendejed  before 
the  time  had  expired  in  which  the  defendant  was  en- 
titled to  file  its  answer.  This  motion  was  by  the  court 
overruled  ;  and  afterwards  the  defendant  filed  another 
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motion  to  set  aside  the  judgment  and  grant  a  new  trial, 
stating  that  it  had  a  meritorious  defense  to  the  action, 
which  motion,  at  the  instance  of  the  plaintiff,  was 
^rick**n  out  on  the  ground  that  it  was  not  filed  within 
four  days  after  the  rendition  of  the  judgment. 

The  grounds  that  defendant  relies  upon  in  support 
of  its  first  motion  are  that  the  writing  sued  on  is  not  an 
instrument  which  compelled  it  to  answer  within  the 
first  two  days,  and  that  it  was  entitled  to  six  days 
within  which  to  file  its  answer,  and  therefore  the  judg- 
ment of  the  court  was  erroneous. 

The  statute  provides  that  where  the  suit  is  founded 
upon  a  bond,  bill,  or  note  for  the  direct  payment  of 
money  or  property,  and  the  defendant  has  been  served 
with  process,  he  shall  demur  or  answer  to  the  petition 
on  or  before  the  second  day  of  the  term,  &c.  Wagn. 
SUU.  1014,  5.  The  instrument  sued  on  was  a  bill  or 
note  for  the  direct  payment  of  money,  within  the  mean- 
ing of  the  statute ;  and  it  follows,  therefore,  that  the 
court  did  not  err  in  rendering  judgment  in  default  of 
an  answer. 

The  decisions  are  numerous  defining  the  character 
of  writings  similar  to  the  one  sued  on,  and  some  have 
held  them  to  be  bills  of  exchange,  while  others  have 
assigned  to  them  the  qualities  of  promissory  notes. 
The  second  motion  was  properly  stricken  out  because 
not  filed  within  four  days  after  the  trial ;  besides,  it 
set  up  no  good  or  valid  reason  for  the  delay  in  making 
the  defense.  Wagn.  Stat  1059,  §  6.  It  is  contended 
here  that  the  instrument  is  void  because  it  was  not 
stamped,  but  this  point  was  not  raised  or  brought  to 
the  attention  of  the  court  below  by  motion  or  otherwise 
lit  the  proper  time,  and  is  not  available  here. 

All  concurred. 
Judgment  affirmed. 
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TURNER  B.  THE  CHILLICOTHE  &  DES  MOINES 
CITY  RAILROAD  COMPANY. 

51  Mi9»ouii%  501. 

Swpreme  Court  of  Missouri;  February  Term^  1873. 

Officers.    The  president  and  treasurer  or  other  managing  officers  of 
a  railroad  company  have  power,  without  special  authority  from  the 
board  of  directors,  to  employ  attorneys  to  defend  suits  brought 
against  the  company. 

Appeal  to  the  supreme  court  of  Missouri,  from  the 
court  of  common  pleas  of  Livingston  county. 

The  history  of  the  case  and  the  questions  involved 
are  stated  in  the  opinion. 

A.  H.  Tories^  for  the  appellant. 

Turner  &  Collier^  for  the  respondent. 

Sherwood,  J. — This  action  was  brought  in  the 
common  pleas  court  of  Livingston  county,  by  Turner 
and  Collier,  against  The  Chillicothe  &  Des  Moines 
Bailroad  Company,  and  Moore  and  Noland,  for  recov- 
ery for  legal  services  alleged  to  have  been  jointly 
rendered  at  the  special  instance  and  request  of  said 
railroad  company,  and  said  Moore  and  Noland,  in  de- 
fending them  in  a  large  number  of  suits  before  Luclen 
Gordon,  James  C.  Bernard,  and  McBride,  re- 
spectively, as  justices  of  the  peace ;  and  a  bill  of 
items,  referred  to  in  the  petition,  was  annexed  thereto^ 
showing  in  what  causes  the  alleged  services  were  per- 
formed.   Defendants    Noland  and  Moore,  filed  their 
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separate  answer,  denying  tli3  allegations  of  the  petition, 
arfd  the  railroad  company  also  filed  its  separate  answer, 
denying  the  allegations  aforesaid,  admitting  that  it  was 
defendant  in  various  suits  presumed  to  be  the  same  set 
forth  in  plaintiff's  petition,  but  averring  that  it  made 
no  defense  to  said  suits,  but  only  permitted  plaintiffs 
to  defend  the  same  in  its  name,  at  the  instance  and 
request,  and  for  the  exclusive  use  and  benefit  of  the 
defendants  Noland  and  Moore.  That  plaintiffs,  before 
said  services  were  rendered,  were  advised  by  said  rail- 
road company,  that  it  would  not  pay  fees  for  the 
defense  of  said  suits,  and  that  such  defense  would  only 
be  permitted  to  be  made  by  plaintiffs  as  the  attorneys 
and  for  the  use  and  benefit  of  their  clients,  Noland  and 
Moore, 

To  the  answer  last  mentioned,  a  reply  was  filed, 
denying  the  allegations  thereof. 

On  the  hearing  of  the  cause,  a  jury  wasimpanneled, 
and  the  plaintiffs  introduced  and  read  in  evidence  a 
letter,  dated  October  17,  1870,  addressed  to  plaintiffs 
by  the  president  and  attorney  of  the  railroad  company, 
Shanklin,  fully  approving  their  action  in  signing  ap- 
peal bonds,  "in  several  cases  against  the  company  in 
which  Noland  and  Moore  were  interested ;"  stating 
that  the  necessary  power  of  attorney  would  be  sent  as 
soon  as  it  could  be  signed  by  the  secretary,  and  re- 
questing plaintiffs  in  the  mean  time  to  do  all  that 
they  deemed  necessary  for  the  interest  of  the  company* 
as  well  as  that  of  Noland  and  Moore. 

Plaintiffs  also  read  in  evidence  a  letter  from  the 
same  party  to  them,  two  days  later  in  date,  acknowl- 
edging the  receipt  of  a  letter  from  them,  addressed  to 
Noland  and  Moore  and  said  Shanklin,  and  replying  to 
said  letter  by  ai  promise  to  come  down  to  court  and*  see 
jJaintiffs  in  relation  to  the  subject-matters  of  the  letter, 
that  the  writer  presumed  they,  the  plaintiffs,  desired 
to  be  indemnified  against    liability,    in   consequence 
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of  having  signed  the  bonds,  4&c.,  and  that  this  was 
righL 

Plaintiflfs  then  offered  in  evidence  a  power  of  attor- 
ney, dated  October  18,  1870,  duly  executed  by  said 
railroad  company  to  plaintiffs,  reciting  that  they  had 
been  previously  authorized,  as  the  attorneys  of  said 
company,  in  certain  cases  then  pending  befoi-e  Esq. 
Gordon,  against  said  company ;  and  that  in  pursuance 
of  such  power,  they  had  signed  certain  appeal  bonds, 
and  granting  plaintiffs  "full  powers  and  authority  to 
further  defend  all  suits  now  pendiug  in  any  of  the 
courts  of  Chillicothe  against  said  company,''  and 
"ratifying  and  confirming  all  acts  and  things  which 
have  been  done,  or  may  hereafter  be  done  by  said 
Turner  &  Collier,  in  respect  to  the  defense  of  said 
causes  or  appeals  thereon,"  &c.  The  railroad  company 
objected  to  the  reading  of  this  instrument  in  evidence, 
on  the  ground  that,  according  to  plaintiff's  own  show- 
ing, it  bore  date  long  subsequent  to  the  rendition  of  the 
greater  portion  of  the  services  for  which  suit  was 
brought.  This  objection  was  overruled,  said  instru- 
ment read,  and  said  company  excepted. 

Turner,  one  of  the  plaintiffs,  testified  that  he  was 
employed  by  Shanklin,  the  said  president  of  the  rail- 
road company,  by  letter,  and  thereupon  read  said 
letter,  which  was  dated  June  10,  1870,  and  requested 
said  Turner  to  assist  him  in  all  legal  matters  in  which 
the  said  company  was  a  party  or  had  an  interest,  at 
Chillicothe,  and  in  Livingston  county,  to  which  said 
Shanklin  could  not  attend,  and  stating  that,  by  the 
terms  of  this  contract  between  the  railroad  company  and 
Noland  and  Moore,  the  latter  were  to  save  the  former 
harmless  from  all  liens  for  work  and  labor  done,  &c. 

This  letter  further  stated  that  the  suits  then  pending 
before  Esquire  Gordon  against  the  company,  were 
regarded  as  involving  its  credits,  and  that  it  desired 
the  matters  ventilated ;  more  especially  as  Noland  and 
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Moore  would  pay  the  expenses  ;  and  concluded  by  re- 
questing TurntT  to  give  those  cases  his  personal  atten 
tion,  with  such  assistance  as  Noland  and  Moore  might 
choose  to  employ,  &c. 

Turner  then  proceeded  to  testify  that  the  suits  were 
commenced  in  1870,  were  for  wages  of  laborers  on  the 
Chillicothe  &  Des  Moines  Eailroad,  were  brought 
against  the  railroad  company,  under  the  statute,  to 
secure  and  enforce  a  lien  on  the  road-  bed  of  said  com- 
pany ;  that  the  suits  mentioned  in  the  exhibit  to  plain- 
tiff's petition  were  before  Esquire  Gordon,  justice  of 
the  peace ;  that  Noland  and  Moore  asked  to  be  made 
parties  defendant  to  tliose  suits,  claiming  to  be  parties 
interested ;  that  plaintiffs  (Turner  &  Collier)  accord- 
ingly procured  the  necessary  order,  making  said 
Koland  and  Moore  codefendants,  tried  one  or  two  of  the 
cases  (out  of  the  thirty  or  forty  in  suit),  were  beaten, 
let  the  rest  go  by  default ;  and  then  tiled  in  such  cases 
the  necessary  motions  to  set  aside  the  judgment,  affi- 
davits, and  bonds  for  appeal — an  Herculean  task,  which 
occupied  plaintiffs  two  or  three  days  in  accomplishing  ; 
that  Gordon  promised  to  grant  the  appeals  ;  that  sub- 
sequently Gordon  raised  some  objection  to  the  bonds  ; 
but  having  had  them  satisfactorily  explained  to  him, 
promised  to  grant  the  appeals.  That  the  justice,  how- 
ever, instead  of  doing  this,  subsequently  issued  execu- 
tions on  all  these  judgments,  and  the  property  of  the 
railroad  company  was  levied  upon  and  advertised 
for  sale. 

Plaintiffs  then  proposed  to  prove  by  the  witness 
that  they  then  brought  suit  in  the  common  pleas  court 
of  Livingston  county  to  enjoin  and  did  enjoin  the 
sales  under  such  executions ;  but  the  railroad  company 
objected,  on  the  ground  that  such  services  were  not 
alleged  in  the  petition.  This  objection  was  overruled, 
said  defendant  excepted,  and  the  testimony  was  ad- 
mitted.   And  under  a  like  objection  of  said  defendant 
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and  with  the  additional  one  that  the  necessity  for  such 
services  was  created  by  the  blunder  of  plalntiflfs,  the 
witness  was  permitted  to  testify  that  upon  a  change  in 
constables  the  property  was  again  advertised  for  sale, 
and  plaintiffs  again  sued  out  an  injunction  from  said 
common  pleas  court,  to  prevent  a  sale  of  said  property, 
and  said  defendant  again  excepted.     Said  Turner,  also 
under  like  objection  and  exceptions  of  said  defendant, 
testified  that  they,  the  plaintiffs,  sued  out  a  mandamus 
to  compel  said  Gordon,  the  justice  of  the  peace,  to 
grant  said  appeals ;  that  the  first  injunction  suit  and 
the  proceedings  for  a  mandamus   were  decided  ad- 
versely to  the  railroad  company,  and  plaintifl's  took 
those  cases  by  appeal  to  the  supreme  court ;  that  the 
second  injunction  proceeding  was  still  pending  in  the 
common  pleas  court  when  the  suits  before  the  justice 
of  the  peace  were  settled  and  adjusted ;  that  the  ser- 
vices rendered  were  worth  more  than  four  hundred 
dollars,  the  amount  charged,  and  that  Noland,  on  the 
part  of  Noland  and  Moore,  agreed  to  allow  plaintiffs 
that  amount.     Said  Turner  then,  under  the  objections 
of  said  defendant  that  the  authority  of  Ballew,  the 
treasurer  of  said  railroad  company,  to  bind  said  com- 
pany, had  not  been  proven ;  that  he  had  employed 
plaintiffs  on  behalf-  of  said  defendant,  was  allowed  to 
testify  that  said  Ballew  was  in  the  ofiice  of  plaintiffs 
while  one  of  said  injunction  suits  was  pending,  and 
promised  to  pay  plaintiffs'  fees,  and  charge  the  same 
toKoland  and  Moore,  who  were  then  solvent  men,  on  a 
contract  with  the  railroad  company,  which  had  the 
funds  of  said  Noland  and  Moore  then  in  its  hands.    And 
said  witness  further  testified  that  the  suits  were  begun 
in  June,  1870  ;  that  Noland  and  Moore  alone  were  re- 
sponsible for  the  debts  then  sued  for ;  that  witness  first 
went  into  the  suits  as  attorney  for  said  railroad  com- 
pany ;  that  he  only  had  the  authority  of  the  latter, 
dated  June  10,  1870,  to  act  as  such  attorney;   that 


AMERICAN    RAILWAY    REPORTS,  253 

Tamer  0.  ChiUicothe,  &c.  H.  R  Oo. 

Nolaud  and  Moore  also  employed  plaintiflfs  to  attend  to 
the  cases  referred  to ;  that  Shanklia  wanted  witness  to 
ventilate  the  matter;  that  prior  to  that  time  witness 
had  been  employed  by  the  railroad  company  ;  that  he 
did  not  understand  that  Noland  and  Moore  were  to  pay 
plaintiffs ;  that  witness  signed  the  name  of  the  railroad 
company  to  the  bonds,  by  Turner  &  Collier,  and  wit- 
ness thought  the  bonds  bound  the  railroad  company,  and 
if  not  that  they  bound  plaintiffs ;  that  it  was  Noland  and 
Moore's  business  to  defend  the  suits,  in  which  there 
was  some  thirteen  thousand  dollars  sued  for,  and  that 
he  never  presented  his  bill  to  said  company,  nor  de- 
manded a  fee  from  it,  or  its  agents  or  officers,  except 
what  was  said  to  Ballew. 

J.  H*.  Shanklin  was  then  introduced  as  a  witness  by 
plaintiffs,  and  testified  that  in  the  summer  of  1870, 
Ballew  was  the  treasurer  of  the  railroad  company, 
witness,  the  president  and  attorney,  and  transacted  its 
executive  business ;  that  Ballew  sometimes  paid  claims 
which  had  not  been  allowed  by  the  board,  and  the 
board  usually  allowed  such  claims ;  that  Ballew  had 
no  authority  to  employ  attorneys,  nor  to  pay  them  for 
the  railroad  company,  and  that  on  two  or  three  occa- 
sions, he  (Ballew)  came  to  ChiUicothe  with  means  to 
pay  the  litigated  claims,  if  necessary  to  prevent  the 
sale  of  the  railroad  property  under  the  executions 
referred  to  by  Turner. 

Collier,  one  of  the  plaintiffs,  was  then  introduced 
as  a  witness,  and  testified  that  about  the  time  these  suits 
were  instituted,  Noland  and  Moore  employed  him  to 
defend  them,  and  Ihey  stated  that  they  were  authorized 
by  the  railroad  company  to  employ  him,  and  that  said 
company  had  since  then  recognized  him  as  its  attorney ; 
that  the  executions  referred  to  by  Turner  were  issued 
against  the  company ;  that  the  labors  of  himself  and 
ooplaintiff  were  great  in  getting  up  the  appeals  which, 
in  the  opinion  of  witness,  were  skillfully  perfected ; 
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that  the  bonds  were  good,  and  Noland  and  Moore's 
names  on  them  as  principals,  and  that  witness  was 
present  when  the  conversation  referred  to  by  Turner 
took  place  wth  Ballew.  The  railroad  company  here 
objected,  on  the  same  ground  as  before,  to  any  declara- 
tion made  by  Ballew  ;  but  this  objection  was  overruled, 
and  the  witness  permitted  to  testify,  and  said  defend- 
ant excepted.  VVitness  then  stated  that  Ballew  was 
solicitous  that  the  injunction  should  succeed ;  pro- 
vided that  the  railroad  company  would  pay  for  their 
services,  and  told  them  to  go  ahead  and  make  the  best 
fight  they  could.  And  the  witness  further  testified  that 
the  services  rendered  by  plaintiffs  were  worth  four 
hundred  dollars ;  that  he  appeared  in  the  cases  at  the 
instance  of  Noland  and  Moore  ;  was  recognized  by  the 
railroad  company  as  its  attorney,  July  19,  1870,  and 
prior  to  that  time  had  appeared  in  the  suits ;  that  wit- 
ness demanded  a  fee  of  the  company  ;  that  he  did  not 
know  in  what  capacity  Turner  actied,  though  he  under- 
stood he  was  attorney  for  the  company ;  that  Turner 
assisted  him  in  getting  up  the  mandamus ;  that  the  in- 
junction and  mandamus  were  pending  when  the  cases 
were  compromised,  and  that  Turner  and  himself  got 
letters  and  a  power  of  attorney,  approving  their  action 
in  the  cases,  and  that  he  had  never  heard  any  ob- 
jections made,  &c. 

The  plaintiffs  rested,  and  the  railroad  company  in- 
troduced J.  H.  Shanklin  as  its  witness,  who  testified 
that  at  the  time  plaintiffs  claim  to  have  rendered  serv- 
ices, he  was  president  and  attorney  of  said  railroad 
company ;  that  prior  to  writing  the  letters  to  Turner, 
of  June  10,  1870,  he  had  given  Noland  and  Moore  au- 
thority to  use  the  name  of  the  company  in  resisting 
the  claims  of  some  hands  who  had  filed  liens  on  the 
road ;  that  he  had  been  advised  that  Noland  and  Moore 
had  employed  or  would  employ  plaintiffs  to  defend 
eaid  suits ;  that  on  learning  from  a  messenger  that  Gor- 
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don,  the  justice,  would  not  permit  Noland  and  Moore's 
attorneys  to  appear  without  authority  from  witness,  he 
wrote  two  letters  to  Turner,  one  for  his  use  in  court, 
and  the  other  with  some  private  advice  ;  that  the  letter 
dated  June  10,  1870,  in  evidence,  might  be  one  of  the 
letters,  though  witness  thought  he  had  expressed  him- 
self more  unequivocally  as  to  by  whom  the  fees  were 
to  be  paid ;  that  the  next  witness  heard  from  the  suits 
was  by  letter,  directed  by  plaintiflEs  to  Noland  and  Moore 
and  witness,  to  which  the  letter  of  witness  of  July  1& 
was  a  reply ;  that  during  the  week  after  said  letter  was 
written,  witness  talked  with  plaintiffs,  who  informed 
him  that  Gordon  had  refused  to  grant  the  appeals; 
that  witness  told  them  that  the  railroad  company 
would  not  act  in  the  matter  further  than  to  permit  No- 
land  and  Moore  to  use  its  name  in  their  defense ;  that 
the  company  had  no  interest  in  those  suits,  as  Noland 
and  Moore  were  bound  by  their  contract  to  keep  the  road 
clear  of  all  liens ;  that  the  power  of  attorney  was  exe- 
cuted at  the  request  of  plaintiffs ;  that  he  was  willing 
to  aid,  and  hence  the  letter  and  power  of  attorney ; 
that  he  distinctly  understood  that  plaintiffs  were  defend- 
ing the  suits  for  Noland  and  Moore,  and  were  only  using 
the  name  of  the  company  as  a  necessity  ;  that  plaintiffs 
never  demanded  any  fee  of  him,  and  that  he  after- 
wards compromised  the  cases,  having  doubts  whether 
the  appeals  could  be  enforced. 

Here  a  letter  from  Turner,  one  of  the  plaintiffs, 
dated  October  16,  1870,  to  said  Shanklin,  and  to  No- 
land  and  Moore,  was  introduced,  requesting  that  a  power 
of  attorney  should  be  made  by  the  railroad  company 
to  plaintiffs,  recognizing  and  ratifying  the  appeal  bonds 
which  they  had  executed,  and  empowering  them  to 
execute  new  bonds,  and  stating  that  said  Turner  was 
awarQ  that  the  railroad  company  was  not  especially  in- 
terested in  the  appeals,  &c.,  &c. 

The  said  railroad  company  then  read  in  evidence  a 
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clause  from  the  contract  between  said  company  and 
Noland  and  Moore,  by  which  the  latter  agreed  to  save 
the  former  harmless  as  to  claims  for  labor  done  or  ma- 
terials furnished,  and  giving  the  company  the  right  to 
retain  a  sufficient  amount  of  money  to  discharge  such 
claims.    This  was  all  the  evidence. 

The  defendants  then  asked  their  first  instruction  in 
the  nature  of  a  demurrer  to  the  evidence  to  the  effect 
that  the  plaintiffs  having  failed  to  establish  a  partner- 
ship, or  any  other  relation  between  them  at  the  time 
the  services  were  performed,  which  would  entitle  them 
to  a  joint  action  against  any  of  the  defendants,  and 
having  failed  to  prove  that  anything  was  due  them 
jointly,  the  jury  should  find  for  defendants,  which  was 
refused,  and  defendants  excepted. 

The  fourth  instruction  was  to  the  effect  that  if  the 
services  were  so  unskillfully  performed,  and  in  such 
manner  as  to  be  worthless,  the  jury  should  find  for 
defendants. 

And  the  seventh  required  the  jury  to  disregard  all 
testimony  as  to  the  services  of  plaintiffs  in  the  man- 
damus and  injunction  suits.  These  instructions  being 
refused  also,  defendants  again  excepted. 

The  court-  then,  at  the  instance  of  the  defendants, 
gave  five  instructions  (two  of  them  with  but  slight  and 
just  modifications),  which  presented  the  defendant's 
view  of  the  law  of  the  case  very  favorably,  and  then 
gave,  against  the  objections  and  exceptions  of  the  de- 
fendants, several  instructions  on  behalf  of  the  plain- 
tiffs, in  which,  taken  as  a  whole,  there  is  no  material 
error,  and  the  jury  thereupon  found  for  the  plaintiffs, 
and  after  moving  unsuccessfully  for  a  new  trial  and  in 
arrest,  defendants  bring  this  cause  here  by  appeal. 

There  was  no  error  in  the  action  of  the  court  in  ad 
mitting  testimony  showing  that  plaintiffs  had  rendered 
services  in  other  cases  than  those  mentioned  in  the  ex- 
hibit annexed  to  the  petition.  Aside  from  the  fact  that 
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the  proceedings  by  mandamus  and  to  enjoin  were  in- 
separably blended  with  and  in  farthera.nce  of  the 
proper  defense  of  the  suits  before  the  justice,  the 
-defendants  failed  to  take  the  statutory  steps,  showing 
that  they  had  been  misled  by  the  alleged  variance 
between  the  pleading  and  the  proof.  An  affidavit 
setting  forth  in  what  respect  a  party  has  been  misled, 
is  the  only  test^  under  our  statute,  of  the  materiality 
of  the  discrepan(;y  between  allegata  and  probata. 
And  even  then  the  variance  is  not  necessarily  fatal ; 
for  the  court  may  order  an  amendment  upon  terms. 
2  Wagn.  Stat.  §  1,  p.  1033  ;  Fischer  ^?.  lifax,  49  Mo.  404. 

And  by  an  examination  of  section  2  of  the  act 
referred  to,  it  will  be  seen  that  an  amendment  is  not, 
where  the  variance  is  immaterial,  absolutely  essential ; 
for  '^  the  court  may  direct  the  facts  to  be  found  accord- 
ing to  the  evidence."  And  for  the  reasons  above 
stated,  there  was  nothing  incorrect  in  the  refusal  of  the 
seventh  instruction  of  defendants. 

The  court  very  properly  refused  to  give  the  first  in- 
struction asked  by  defendants,  as  there  was  not  an 
entire  absence  of  testimony  on  the  point  referred  to 
therein ;  and  the  court,  had  it  giv^en  that  instruction, 
would  thereby  have  usurped  the  province  of  the  jury, 
and  taken  the  case  away  from  these  triers  of  the  facts. 

There  was  nothing  on  which  to  base  the  assumption 
that  plaintiffs'  services  were  unskillfully  performed,  or 
were  worthless,  and  consequently  the  fourth  instruc- 
tion of  defendants  was  unsupported  by  the  testimony, 
and  was  therefore  rightly  refused. 

The  testimony  as  to  the  promises  of  Ballew,  the 
treasurer  of  the  railroad  company,  was  competent,  and 
there  was  no  error  in  its  admission.  Western  Bank  v. 
Gilstrap,  45  Mo.  419,  and  cases  cited. 

The  power  of  attorney  to  the  plaintiffs  from  the 

railroad  company  was    clearly  admissible,   although 

made  at  a  date  subsequent  to  the  performance  of  a 
in. — 17 


i 
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large  portion  of  the  services.  That  the  recognition  and 
ratification  of  a  previously  i)erformed  act  are  tanta- 
mount to  its  antecedent  authorization,  is  a  proposition 
too  plain  for  discussion  or  the  citation  of  authorities. 

The  case  was  fairly  tried  ;  the  verdict  was  supported 
by  th^  evidence,  there  was  no  error  committed  mate- 
rially affecting  the  merits  of  the  action,  and  the  right 
party  in  the  court  below  had  judgment^  which  will  be 
affirmed. 

V0BIE8,  J.,  did  not  sit. 

Others  concurred. 

Judgment  afiSrmed. 


WILLIAMS   tJ.    THE   NOETH   MISSOURI    RAIL- 

ROAD  COMPANY. 

50  Umauri,  488. 

Supreme  Court  of  Missouri ;  August  Term^  1872. 

JnzlBdiotion.  Actions.  Upon  coDStraing  together  the  statutes  of 
Missouri,  relative  to  the  jurisdiction  of  justices  of  the  peace  oyer 
railroad  corporations, — Hdd^  that  a  justice  of  the  peace  has  juris- 
diction of  an  action  against  a  railroad  company  on  a  contract  of 
affreightment,  to  the  extent  of  ninety  dollars. 

Error  from  the  supreme  court  of  Missouri  to  the 
circuit  court  of  Macon  county. 

This  was  an  action  on  a  contract  of  affr^ghtment* 
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The  history  of  the  case,  and  the  questions  involved, 
are  stated  in  the  opinion. 

Williams  cfe  Eherman.  for  the  plaintiffs  in  error. 

John  F.  Williams^  for  the  defendant  in  error. 

Adams,  J. — This  suit  was  commenced  before  a 
justice  of  the  peace,  on  a  contract  of  affreightment 
made  by  the  defendant  as  a  common  carrier.  Judg- 
ment was  rendered  by  the  justice  in  favor  of  the 
plaintiffs,  and  the  defendant  appealed  to  the  circuit 
court,  and  in  that  court  filed  a  motion  to  dismiss  the 
suit,  upon  the  ground  that  the  justice  had  no  jurisdic- 
tion over  the  defendant  on  contracts  of  affreightment. 
This  motion  was  sustained  by  the  circuit  court,  and 
the  suit  dismissed,  and  the  plaintiff  has  brought  the 
case  here  by  writ  of  error. 

The  defendant  relies  on  section  3  of  an  act  entitled 
"An  act  amendatory  of  the  charter  of  the  North  Mis- 
souri Railroad  Company,'*  approved  February  18, 
1865.  Bess.  Acts  1866,  89.  That  section  reads  as  fol- 
lows: "Sec.  3.  That  justices  of  the  peace  shall  have 
jurisdiction  to  the  same  extent  over  this  company,  in 
all  actions  of  trespass  for  killing  stock,  which  they 
now  have  over  natural  persons,  and  they  shall  have 
and  exercise  no  other  jurisdiction  than  as  above 
provided." 

In  construing  this  section  we  must  take  into  con- 
sideration the  laws  that  werfe  in  force  at  the  time  it  was 
enacted,  in  order  to  ascertain  the  true  intention  of  the 
legislature.  When  this  section  was  enacted,  the  act  of 
1861,  to  extend  the  jurisdiction  of  justices  of  the  peace 
in  cases  for  killing  stock,  without  regard  to  the  value, 
was  in  fall  toxcej  Sess.  Acts  1861,  23,  and  also  the 
general  railroad  law  of  1855  was  in  force,  section  38  of 
which  provided  that   "all  existing  railroad  corpora- 
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tions  shall  be  exempt  from  the  jarisdiction  of  justices' 
courts,  except  as  in  this  act  and  in  their  own  charters 
provided."     Bev.  Code  1855,  430. 

In  view  of  these  laws,  it  is  evident  to  my  mind  that 
the  proper  construction  of  section  3  of  the  amended 
charter  of  defendant  is,  that  justices  of  the  peace, 
in  trespass  for  killing  stock,  were  to  have  only  such 
jurisdiction,  and  no  other,  as  they  had  over  natural 
persons.  That  section  was  not  intended  to  exempt 
them  from  jurisdiction  in  any  other  cases  than  tlie  tres- 
pass cases  referred  to.  There  was  no  necessity  for 
doing  this,  as  it  was  already  exempt  by  section  38  of 
the  general  railroad  law,  above  referred  to.  But  this 
general  railroad  law  was  revised  in  1865,  and  is  com- 
prehended in  the  general  statutes  of  1865.  Section  38 
was  omitted  in  the  revision  of  1865,  and  was  repealed 
under  the  general  clause  repealing  all  laws  that  had 
been  revised  in  1865. 

So  justices  of  the  peace  now  have  jurisdiction  over 
contracts  of  aflTreightment  made  by  railroad  companies, 
to  the  extent  of  ninety  dollars,  and  the  court  erred  in 
dismissing  this  suit. 

All  concurred. 

Judgment  reversed 
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MIDDOUGH  V.  THE  ST.  JOSEPH  &  DENVER 
CITY  RAILEOAD  COMPANY. 

51  MUmmri,  520. 

Supreme  Court  of  Missouri;  Fehruary  Term^  1873, 

Jnrifldiotion.    Actions.     An  action  against  a  railway  company,  incor- 
porated under  the  laws  of  another  state,  can  not  be  sustained  in 
Missouri,  unless  such  company  has  its  chief   office  or  place  of 
buaness  within  the  latter  state. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
court  of  common  pleas  of  Buchanan  county. 

This  was  an  action  against  a  railroad  company,  in- 
corporated under  the  laws  of  the  state  of  Kansas. 
The  defendant  appeared,  and  demurred,  alleging  that 
no  jurisdiction  was  obtained  by  the  court  over  a  foreign 
corporation  by  service  of  summons.  The  demurrer 
was  overruled,  and  the  same  matter  pleaded  by  waj'  of 
answer.  The  petition  was  dismissed,  and  the  plaintiff 
appealed. 

Hillj  Carter^  and  Yan  Waters^  for  the  appellant. 

Doniphan^  and  Baldwin^  for  the  respondent. 

Waoneb,  J. — The  court  below  dismissed  the  pe- 
tition in  this  case,  and  the  only  question  presented 
for  decision  is,  whether  it  had  jurisdiction  over  the 
defendant. 

The  action  was  brought  against  the  defendant,  a 
foreign  corporation,  incorporated  by  the  laws  of  the 
state  of  Kansas,  and  it  was  not  alleged,  nor  was  it  any- 
where shown  or  pretended,  that  it  had  its  chief  office 
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or  place  of  business  in  this  state.  The  construction 
placed  upon  our  statute  has  been  uniform.  If  the 
chief  office  or  place  of  business  is  within  this  state,  as 
designated  .by  the  statute,  then  the  foreign  corporation 
is  regarded  as  a  domestic  one,  and  amenable  to  the 
jurisdiction  of  our  courts  by  the  common  process  of 
summons.  Where,  however,  its  office  or  place  of 
business  is  not  here,  then  it  must  be  proceeded  against 
as  a  non-resident,  by  attachment.  Pamswortb  v. 
Terre  Haute,  &c.  R.  E.  Co.,  29  Mo.  75 ;  St.  Louis  d. 
Wiggins  Ferry  Co.,  40  Id.  680;  Robb  v.  Chicago,  &c. 
R.  E.  Co.,  47  Id.  540. 

Let  the  judgment  be  affirmed. 

Adams,  J.,  dissented. 

Others  concurred. 

Judgment  affirmed. 


SLAVENS  V.  THE  SOUTH  PACIFIC  EAILROAD 

COMPANY. 

51  Missouri,  808. 

Supreme  Court  of  Missouri ;  January  Terrriy  1873. 

Actloxuk  Residence.  In  construing  a  statute  allowing  suits  against 
corporations  to  be  commenced  in  any  county  where  such  corpora- 
tions have  or  usually  keep  an  office  or  agent  for  the  transaction  of 
their  usual  and  customary  business, — such  as  1  Wngn.  (Mb.)  Stat.  8d4^ 
§§  26,  28, — a  railroad  corporation  should  be  considered  a  resident 
of  any  county  through  which  its  line  of  road  passes,  and  in  which 
it  has  an  agent  upon  whom  process  can  be  served. 
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Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Laclede  county. 

This  was  an  action  before  a  justice  of  the  peace  for 
Laclede  county,  commenced  by  service  of  summons 
upon  the  station  agent  of  the  defendant.  Upon  the 
trial,  the  plaintiff  recovered  judgment,  and  defendant 
appealed  to  the  circuit  court. 

The  plaintiff  moved  to  dismiss  the  appeal,  on  the 
ground  that  it  was  not  perfected  within  the  time 
required  by  statute  for  appeals  by  residents  of  the 
county.  ^  The  circuit  court  dismissed  the  appeal,  and 
from  this  decision  the  defendant  appealed  to  the  su- 
preme court. 

James  Baker,  and  J.  ^.  Litton,  for  the  appellant. 

J.  D.  Mathews,  for  the  respondent. 

Wagner,  J. — Plaintiff  commenced  his  suit  against 
the  defendant  before  a  justice  of  the  peace  in  Laclede 
county,  and  summons  was  served  upon  defendant's 
station  agent  in  that  county. 

At  tlie  trial  judgment  was  given  for  the  plaintiff, 
and  defendant  at  the  time  gave  notice  of  its  intention 
to  take  an  appeal  to  the  circuit  court,  but  failed  to  file 
a  bond  or  affidavit  within  ten  days. 

Thirteen  days  after  the  trial,  affidavit  and  bond 
were  filed,  and  the  case  was  taken  to  the  circuit  court. 
In  that  court  the  plaintiff  filed  his  motion  to  dismiss 
the  appeal,  because  the  same  was  not  taken  and  per- 
fected within  ten  days.  His  motion  was  sustained,  and 
defendant  appealed  to  this  court. 

The  only  question  is  whether  the  defendant,  whose 
track  runs  through  Laclede  county,  is  a  resident  or 
non-resident,  within  the  meaning  of  the  act  in  reference 
to  granting  appeals. 
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The  statute  provides  that  no  appeal  shall  be 
allowed,  unless  it  be  made  within  ten  days  after  the 
judgment  rendered,  or  where  judgment  is  by  default 
or  non-suit,  within  ten  days  after  the  refusal  of  the 
justice  to  set  aside  the  default  or  nonsuit,  and  grant  a 
new  trial ;  but  if  the  party  is  a  non-resident  of  the 
county  where  the  suit  is  instituted,  then  he  is  allowed 
twenty  days  within  which  to  make  his  appeal.  2 
Wagn.  Stat.  847,  §  3. 

Suits  against  corporations  may  be  commenced  in 
any  county  where  such  corporations  have  or  usually 
keep  an  office  or  agent  for  the  transaction  of  their 
usual  and  customary  business.  1  Wagn.  Stat  394,  §§ 
26,  28;  Dixon  v,  Hannibal,  &c.  R.  R.  Co.,  31  Mo.  409. 

It  seems  to  me,  upon  a  fair  construction  of  the 
statute,  that  a  corporation  is  a  resident  of  the  county 
through  which  its  line  of  road  passes,  and  in  which  it 
has  an  agent  upon  whom  process  can  be  served,  and 
where  suits  are  authorized  to  be  commenced.  .  It  is 
true,  upon  this  question  there  have  been  contradictory 

decisions. 

In  Vermont  the  court  holds  that  the  residence  of  a 
railway  company,  for  the  purpose  of  bringing  actions, 
is  the  county  or  town  upon  the  line  of  their  road, 
where  their  principal  office  and  the  center  of  their 
business  operations  are  situated.  Railroad  Company 
V.  Cooper,  30  Vt.  476.  So  in  New  Jersey  it  is  held, 
that  in  a  suit  brought  against  a  corporation,  the  venue 
should  be  laid  in  the  county  where  their  principal 
office  is  located;  that  being  considered  their  place  of 
residence,  and  that  the  rule  applies  to  railroad  compa- 
nies, where  their  road  runs  through  and  their  fran- 
chises are  exercised  in  different  counties.  Thorn  v^ 
Central  R  R.  Co.,  if.  /.  L,  (2  Dutch.)  121. 

But  in  the  case  of  the  City  of  St.  Louis  v.  Wiggins 
Ferry  Co.,  40  3Io.  686,  tliis  court  declared  that  there 
can  be  no  doubt  that,  within  the  limits  of  the  state 
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which  grants  the  charter,  a  corporation  may  have  a 
special  constructive  residence,  in  more  places  than  one, 
so  as  to  be  subjected  to  the  local  jurisdiction  where  its 
officers  and  agencies  are  actually  present  in  the  exer- 
cise of  its  franchises,  and  in  carrying  on  its  business ; 
and  that  the  legal  residence  of  a  corporation  is  not 
necessarily  confined  to  the  locality  of  its  principal 
office  or  place  of  business.  It  depends  on  the  official 
exhibition  of  legal  and  local  existence,  and  its  place  of 
residence  may  be  wherever  its  corporate  business  is 
done.  Glaize  t>.  South  Carolina  R.  R.  Co,,  1  Sir 6b.  {8.0.) 
70 ;  Cromwell  v.  Insurance  Co.,  2  Hich,  {S.  C.)  512. 

In  Bristol  v.  Chicago,  &c.  R.  R.  Co.,  15  III.  436, 
it  was  decided  that  a  corporation  has  its  residence 
where  it  exercises  corporate  functions ;  where  its  busi- 
ness is  done ;  where  its  franchises  are  exercised ; 
where  it  is  engaged  in  the  prosecution  of  the  corporate 
enterprise,  or  in  any  county  in  which  it  operates  the 
road. 

This  doctrine  was  quoted  witH  approval,  followed, 
and  affirmed  in  Baldwin  v.  Mississippi  R.  R.  Co.,  5 
lowa^  518,  and  in  Richardson  v.  Burlington,  &c.  R. 
E.  Co.,  8  Id.  260. 

In  U.  S.  Bank  t.  Devaux,  6  Cranchy  84,  it  is  said 
of  a  corporation,  **this  ideal  existence  is  considered 
as  an  inhabitant,  when  the  general  spirit  and  purpose 
of  the  law  requires  it.'* 

Although  in  the  present  case  the  principal  office  of 
the  defendant  was  situated  in  St.  Louis  county,  still 
it  was  as  much  engaged  in  prosecuting  the  enterprise 
for  which  it  was  brought  into  being  and  in  transacting 
its  general  business  in  the  county  of  Laclede,  as  it  was 
in  the  county  of  St.  Louis. 

The  road  was  operated  and  the  corporate  franchises 
exercised  in  every  county  through  which  it  ran.  Under 
the  provisions  of  the  statute,  then,  for  the  purpose  of 
being  sued,  I  think  it  had  a  local  6'itus  and  residence, 


266  AMERICAN    RAILWAY    REPORTS. 

State  of  Missouri  v.  Hannibal,  &c.  R  R.  Co. 

and  that  it  was  entitled  to  no  greater  privileges  than  an 
actual  resident  of  the  county.  Wherefore,  the  judg- 
ment will  be  aflS.rmed. 

All  concurred. 

Judgment  affirmed. 


THE  STATE  OP  MISSOUEI  %.  THE  HANHTBAL 
&  ST.  JOSEPH  RAILROAD  COMPANY. 

51  Mi8S(mn,  532. 

Supreme  Court  of  Missouri;  February  Term^  1873. 

Actions.  Penalties.  Service  of  process.  A  suit  against  a  railway 
company,  for  a  penalty  imposed  by  statute  for  failing  to  give  the 
signals  required,  may  be  commenced  by  service  of  the  process 
upon  a  station  agent  of  the  company,  if  that  mode  of  service  is 
proper  in  ordinary  cases,  although  the  statute  provides  that  such 
suits  ^'  may  be  commenced  by  serving  the  summons  on  any  director 
of  sich  company."  The  word  **  may  "  is  permissive  and  additional 
as  to  the  common  mode  of  service,  not  mandatory  or  exclusive  of 
other  methods. 

Error  from  the  supreme  court  of  Missouri  to  the 
circuit  court  of  Clinton  county. 

This  was  an  action  for  a  penalty  for  the  failure  of 
the  defendant  to  give  signals  of  the  approach  of  its 
train  to  the  crossing  of  a  highway.  The  action  was 
dismissed,  on  the  ground  that  there  was  no  sufficient 
service  of  the  summons;  and  to  review  this  decision 
the  plaintiff  brought  a  writ  of  error. 
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J,  G.  WbodSy  and  T.  B.  Dunn^  for  the  plaintiff  in 
error. 

HaU  &  Oliver^  and  Carry  for  the  defendant  in 
error. 

Adams,  J. — This  was  a  snit  bronght  before  a  jus- 
tice of  the  peace,  nnder  the  statute,  against  defendant  for 
the  penalty  allowed  against  the  defendant  for  failing  to 
ring  a  bell  or  sound  a  whistle  before  its  train  reached  a 
road  crossing. 

The  service  of  the  summons  was  on  a  station  agent. 
The  defendant  failed  to  appear,  and  the  justice  ren- 
dered judgment  by  default  for  the  penalty,  twenty 
dollars.  The  defendant  in  due  time  filed  a  motion  to 
eet  aside  the  judgment,  for  the  reason  that  there  had 
been  no  sufficient  service  of  the  summons.  The  justice 
overruled  the  motion,  and  defendant  appealed  to  the  cir- 
cuit court.  In  that  court  the  defendant  filed  a  motion  to 
dismiss  the  suit,  because  there  was  no  suflScient  service 
of  the  summons.  The  court  sustained  this  motion,  and 
dismissed  the  suit.  Plaintiff  excepted,  and  has  brought 
the  case  here  by  writ  of  error. 

The  only  question  here,  is  the  proper  construction  of 
section  42,  ch  63, 1  Wagn.  Stat  310,  which  reads :  *•  Sec. 
42.  All  penalties  imposed  upon  railroad  companies  by 
this  chapter,  may  be  sued  for  in  the  name  of  the  state 
of  Missouri  ;  and  if  such  penalty  be  for  a  sura  not  ex- 
ceeding one  hundred  dollars,  then  such  suit  may  be 
commenced  before  a  justice  of  the  peace,  and  may  be 
commenced  by  serving  the  summons  on  any  director 
of  such  company." 

The  question  is,  whether  the  mode  of  serving  the 
summons,  as  indicated  by  this  section,  is  merely  per- 
missive, or  absolutely  mandatory.  It  is  conceded  that 
in  ordinary  cases  the  service  on  the  station  agent  would 
have  been  proper,  under  section  26,  1  Wagn,  StaL  294 ; 
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but  it  is  contended  that,  inasmuch  as  this  suit  is  for  a 
penalty,  the  word  may^  as  used  in  connection  with  the 
service  of  the  summons,  is  restrictive,  and  no  other 
mode  is  allowed  than  the  one  pointed  out  by  this  sec- 
tion. It  strikes  me  that  such  a  construction  is  too 
narrow  to  meet  the  end  the  legislature  had  in  view. 
The  object  was  to  punish  the  company  for  a  neglect  of 
duty,  and  to  facilitate  this  object,  an  additional  mode 
of  serving  the  writ  is  provided.  The  word  may^  when 
it  concerns  the  public  interests,  or  the  rights  of  third 
persons,  very  often  must  be  construed  as  meaning 
shall,  and  hence  that  word,  as  used  in  the  same  section 
in  regard  to.  bringing  the  suit  in  the  name  of  the  state, 
before  a  justice  of  the  peace,  ought  to  be  considered  as 
imperative,  and  as  used  in  the  sense  of  the  word  shall. 
But  there  would  be  no  interests  of  the  state  or  third 
persons  advanced  by  restricting  the  service  in  this  case 
to  a  director.  The  simple  object  of  such  service  is  to 
bring  the  defendant  before  the  court,  and  there  can  be 
no  peculiar  reason  why  a  director  rather  than  any 
other  agent  should  have  been  selected  as  the  only 
person  on  whom  the  writ  could  be  served. 

In  my  judgment,  the  word  may,  as  used  in  this  sec- 
tion, in  regard  to  the  service  of  the  writ  on  a  director, 
is  permissive  and  additional,  and  not  restrictive  or 
mandatory. 

All  concurred. 

Judgment  reversed,  and  cause  remanded. 
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McCOUN  V.  THE  NEW  YORK   CENTRAL  AND 
HUDSON  RIVEE  RAILROAD  COMPANY. 

50  New  Tarh,  176 

Court  of  Appeals  of  New  YorTc;  November  Term^ 

1872. 

Fenaltlea.  Actions.  An  action  against  a  railroad  company  to  recover 
a  penalty,  under  the  statute  of  New  York  to  prevent  extortion  by 
railroad  companies,  Lawn  1857,  ch.  185,  is  not  '*an  action  arising 
on  contract,  for  the  recovery  of  money  only,"  within  the  meaning 
of  section  129  of  the  New  York  Code  of  Procedure,  prescribing 
the  form  of  the  summons;  and  the  summons  in  such  an  action 
should,  therefore,  not  contain  a  notice  that  on  failure  of  the  de- 
fendant to  answer,  the  plaintiff  will  take  judgment  for  a  specified 
sum,  but  a  notice  that  the  plaintiff  will  apply  to  the  court  for  the 
relief  demanded. 

Appmd.  But  although  in  such  an  action  the  notice  contained  in  the 
summons  is  in  the  former  instead  of  the  latter  form,  an  order 
denying  a  motion  to  set  aside  a  summons  and  complaint  for  such 
defect  in  the  summons,  does  not  affect  a  substantial  right,  and  is, 
therefore,  not  appealable  to  the  court  of  appeals  of  New  York.  80 
heldj  where  the  summons  and  complaint  were  served  together  upon 
the  defendant. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourth 
judicial  department. 

This  was  an  action  to  recover  from  the  defendant  a 
penalty,  under  the  New  York  act  to  prevent  extortion 
by  railroad  companies.  Laws  1867,  ch.  185.  The 
summons  was  in  the  form  prescribed  by  the  New  York 
Code  of  Procedure,  §  129,  subd.  1,  for  actions  "aris- 
ing upon  contract,  for  the  payment  of  money  only.'* 
The  summons  and  complaint  were  served  together. 
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The  defendant  moved  at  special  term  to  set  aside  the 
summons  and  complaint,  but  the  motion  was  denied. 
The  defendant  appealed  to  the  general  term,  which 
aflSrmed  the  order  of  the  special  term  ;  and  from  this 
decision  the  defendant  appealed  to  the  court  of  appeals* 

A.  P.  LaninQy  for  the  appellant. 

Thomas  M.  Webster ^  for  the  respondent. 

Allen,  J. — ^The  order  in  this  and  several  hundred 
other  actions  now  before  us,  and  depending  upon  the  re- 
sult of  this  appeal,  is  not  appealable.  Only  such  orders 
arising  upon  any  interlocutory  proceedings,  or  upon 
any  question  of  practice,  are  appealable,  as  affect  a 
substantial  right,  and  do  not  involve  any  question  of 
discretion.  Code^  §  11,  subd.  4.  A  departure  from  the 
Code  in  any  particular,  in  the  progress  of  an  action, 
does  not  necessarily  affect  a  substantial  right.  A  strict 
and  literal  compliance  with  a  statutory  regulation  is 
not  necessarily  of  the  substance  of  the  remedy,  or  sub- 
stantial in  its  character.  Whatever  is  a  question  of 
practice  is  of  the  same  character,  whether  it  arises 
under  a  positive  statute,  an  express  rule  of  the  court, 
or  the  settled  usages  and  law  of  procedure.  Under 
either,  a  substantial  right  may  be  affected,  and  the 
questions  may  be  such  as  to  exclude  the  exercise  of 
any  discretion,  but  these  are  exceptional  cases.  Most 
of  the  provisions  of  the  Code  are  modal,  and  intended 
for  the  regulation  of  the  formal  procedure  in  the  ac- 
tion, and  are  no  niore  sacred  than  any  other  rules  of 
practice.  The  Code  recognizes  this :  1st.  By  directing 
that  any  defect  or  error  in  the  pleadings  or  proceedings 
which  do  not  affect  the  substantial  right  of  the  adverse 
party,  shall  be  disregarded  in  every  stage  of  the  action. 
Code^  §  176  ;  and  2nd.  By  giving  the  largest  liberty  to 
the  court  in  its  discretion,  either  before  or  after  judg- 
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menty  to  amend  any  pleading,  process,  or  proceeding, 
by  correcting  a  mistake  in  any  respect.     Code^  §  173. 
If  a  literal  adherence  to  the  Code,  and  its  forms  and 
requirements,  had  been  deemed  a  substantive  right, 
and  essential  in  every  case,  these  two  sections  would 
not  have  been  enacted.     It  is  necessarily  wholly  imma- 
terial, and  can  not,  in  the  nature  of  things,  affect  a 
sabstantial  right  of  the  defendant,  whether  a  summons 
is  under  the  first  or  second  subdivision  of  section  129, 
when  a  copy  of  the  complaint,  as  was  in  all  the  cases 
before  us  except  six,  is  served  with  the  summons.   The 
office  of  the  summons  is  to  bring  the  defendant  into 
court,  to  give  the  court  jurisdiction  of  the  person. 
The  process,  and  its  particular  form,  are  prescribed  by 
sections  127  and  128  of  the  Code.     Civil  actions  must 
be  commenced  by  the  service  of  summons,  which  shall 
be  subscribed  by  an  attorney,  and  directed  to  the 
defendant,  and  shall  rec^uire  him  to  answer  the  com- 
plaint within  twenty  days  after  the  service  of  the 
summons.    This  is  the  effective  process  to  subject  the 
defendant  to  the  jurisdiction  of  the  court.    The  subse- 
quent section,  129,  directs  the  insertion  of  a  notice  in 
the  summons,  in  actions  on  contract  for  the  recovery  of 
money  only,  that  judgment  will  be  taken  for  a  specified 
sum,  on  failure  of  the  defendant  to  answer,  and  in 
other  actions,  that  application  will  be  made  to  the  court 
for  the  relief  demanded.    The  statute  permits  the  com- 
mencement of  an  action,  by  the  service  of  a  summons 
without  a  complaint.     Code^  %  130.    The  purpose  of 
the  notice  required  by  section  129  is  to  inform  the 
defendant  of  the  character  of  the  action  and  the  con- 
sequences of  a  default,  that  he  may  understand  ingly 
determine  whether  the  protection  and  preservation  of 
his  rights  rail  for  an  appearance  and  answer.    But  if 
the  complaint  is  served  with  the  summons,  the  defend- 
ant has  more  full  and  perfect  knowledge  of  the  cause 
of  action  and  the  consequences  of  a  default  than  he 


272  AMERICAN    RAILWAY    REPORTS. 

McCoun  ©.  New  York  Central,  &c.  R.  R.  Co. 

conld  get  from  the  summons  alone,  and  if  there  is  an 
error  or  defect  in  the  snmmons,  it  carries  with  it 
the  remedy  and  correction,  and  an  effectual  preventive 
against  error  by  any  one.  The  objection  is,  that 
the  notice  is  that  the  plaintiff  will  take  judgment 
for  a  specified  sum,  instead  of  notice  of  an  application 
to  the  court  for  the  relief  demanded,  or  mee  versa.  It 
would  be  trifling  with  the  rights  of  suitors,  sacrificing 
substance  to  the  merest  form,  to  hold  that  the  denial  of 
a  motion  to  set  aside  the  summons  and  complaint 
under  such  circumstances  affected  a  substantial  right 
of  the  defendant,  and  that  he  was  or  could  be  preju- 
diced by  the  particular  form  of  the  notice.  Upon  the 
merits,  so  far  as  it  can  be  said  to  have  merits,  the 
motion  was  frivolous.  The  service  of  the  summons 
with  the  notice  in  the  form  challenged,  if  no  proceed- 
ings could  regularly  be  taken  under  it,  could  affect  no 
one.  Conceding  that  the  summons  and  notice  were  a 
nullity  until  some  action  was  taken,  they  injured  no 
one.  Non  constat  that  the  plaintiff  would  ever  take 
any  proceedings  or  undertake  to  obtain  a  judgment 
upon  the  service.  A  mere  notice  can  not  be  set  aside. 
A  defect  like  this  is  no  cause  for  setting  aside  the 
summons.  The  defendant  must  wait  till  some  action  or 
proceeding  is  had  under  it.  McNamara  on  Nullities^ 
182,  183,  and  cases  cited.  But  for  the  reasons  first 
assigned,  I  am  for  a  dismissal  of  the  appeals.  The 
question  whether  a  party  in  court,  by  the  regular  ser- 
vice of  a  summons,  irregular  it  may  be  in  form,  shall 
litigate  in  that  suit  or  upon  the  service  of  another  sum- 
mons, slightly  different  in  form,  when  he  has  not  been 
misled,  and  does  not  lose  the  benefit  of  any  defense  he 
may  have  had,  and  when  the  defenses  in  the  two 
actions  must  be  precisely  the  same,  does  not  affect  any 
substantial  right.  Barder  v,  Covill,  4  Cow.  {N.  T.)  60. 
Upon  the  question  actually  decided  by  the  court  below, 
I  am  of  the  opinion  that  that  court  erred  in  holding  the 
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•  summons  to  have  been  regularly  issued  under  the  first 
subdivision  of  section  129  of  the  Code.  The  actions 
within  that  subdivision  must  "  arise  on  contract  and  be 
for  the  recovery  of  money  only."  This  action  is  f6r  the 
recovery  of  money  only,  and  in  that  respect  is  within 
the  provisions  of  the  subdivision,  but  is  not  upon  con- 
tract. That  term  was  used  in  its  ordinary  and  proper 
sense.  A  contract  is  a  drawing  together  of  minds  until 
they  meet  and  an  agreement  is  made  to  do  or  not  to  do 
some  particular  thing.  It  may  be  express,  or  it  may  bo 
implied  or  inferred  from  circumstances,  and  this  impli- 
cation is  but  the  result  of  the  ordinary  and  universal 
experience  of  mankind.  If  A  borrows  money  of  B, 
the  courts  may  imply  a  promise  to  repay  the  money, 
for  the  universal  experience  is  that  in  such  a  case  a 
promise  is  exacted  and  made.  An  implied  promise  or 
contract  is  but  an  express  promise,  proved  by  circum 
stantial  evidence.  It  is  quite  distinct  from  that  fiction 
by  which  a  statute  liability  has  been  deemed  sufficient 
to  sustain  an  action  of  assumpsit,  upon  the  ground 
that  a  party  subjecting  himself  to  the  penalty  or  other 
liability  imposed  by  statute,  has  promised  to  pay  it. 
That  feature  does  not  suppose  a  contract,  but  simply  a 
promise  ex  parte.  In  this  view,  every  man  promises 
not  to  trespass  on  his  neighbor's  property,  or  to  com- 
mit an  assault  upon  his  person,  and  an  action  of  as- 
sumpsit might  be  brought  and  summons  issued  under 
the  first  subdivision  of  section  129,  for  a  breach  of  this 
implied  contract  to  observe  the  laws.  The  Code  was 
not  dealing  with  a  legal  fiction  in  prescribing  a  form  of 
summons  in  actions  arising  on  contract.  A  statute 
liability  wants  all  the  elements  of  a  contract,  consider- 
ation and  mutuality,  as  well  as  the  assent  of  the  party. 
Even  a  judgment  founded  upon  contract  is  no  con- 
tract, for  judidum  reddibwr  in  inviium.  Bidleson  v. 
Whytel,  3  Bur.  1545;  Wyman  v.  Mitchell,  1  Cow. 
{If.  Y.)  316.  The  plaintiflf  doubtless  erred  in  making 
ni.— 18 
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his  sammons  as  in  an  action  npon  contract,  but  as  the^ 
mistake  was  cured  by  serving  with  it  a  copy  of  the 
complaint,  the  order  of  the  court  below  should  be- 
aflBrmed,  if  the  appeal  is  not  dismissed.  I  am  for  a  dis- 
missal of  the  appeal.  Such  a  disposal  of  this  appeal 
disposes  of  over  five  hundred  appeals  by  this  defendant 
from  orders  made  refusing  applications  to  set  aside  the- 
summons  and  complaint,  because  the  notice  inserted  in 
the  summons  was  not  under  the  right  subdivision  of 
section  129,  the  plaintiffs  being  different,  but  the  attor- 
neys, in  many  of  the  cases,  the  same. 

But  one  bill  of  costs  should  have  been  allowed  by 
the  court  below  in  granting  or  refusing  the  motions 
made  at  the  same  time  upon  the  same  or  similar  papers^ 
and  which  might  have  been  made  on  one  set  of  papers, 
entitled  in  the  different  actions,  and  where  the  attor- 
neys were  the  same.  Jackson  <5.  Keller,  18  Johns. 
{N.  Y.)  310;  Same  v.  Garnsey,  3  Cow.  (N.T.)  385;  Je- 
rome V.  Boeram,  1  Wend,  (iV.  Y.)  293 ;  Schermerhom  v^ 
Noble,  1  Ben.  {N.  F.)  682 ;  Post  v.  Jenkins,  2  How^ 
{N.  F.)  Pr.  33;  Cortland  County,  &c.  Ins.  Co.  t>.  Lathrop,. 
Id.  146.  The  appeal  should  be  dismissed,  with  costs,, 
upon  the  principle  settled  by  these  cases. 

Peokham,  J. — Should  the  summons  in  this  case  have 
been  issued  under  the  first  or  second  subdivision  of 
section  129  of  the  Code!  The  first  provides  for  ''an 
action  arising  on  contract,  for  the  recovery  of  money 
only;"  the  second  for  "other  actions."  Is  this  "an 
action  arising  on  contract?"  It  is  an  action  for  a 
penalty  for  violating  a  statute.  It  is  claimed  to  arise 
on  contract,  upon  the  principle  stated  in  3  Black.  Com. 
161,  whereby  a  forfeiture  imposed  by  the  by-laws  of  a 
corporation  upon  any  that  belong  to  the  body,  imme- 
diately creates  a  debt,  for  which  an  action  of  debt  will 
lie  by  the  party  injured.  This  principle  is  declared  hj 
Blagkstone  to  be  "an  implied,  original  contract  to 
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submit  to  the  rale  of  the  community  whereof  we  are 
members."  He  then  adds  that  the  same  reason  may, 
with  equal  justice,  be  applied  to  all  penal  statutes. 

This  principle,  if  carried  out  by  the  same  reasoning, 
would  abolish  all  actions  of  tort.  The  implied  original 
contract  to  obey  all  statutes,  by  the  same  principle  and 
the  same  reasoning,  extends  to  all  laws,  whether  stat- 
utory or  common  law.  It  is  surely  not  confined  to  the 
obeying  of  all  statute  law  simply.  Thus  assumpsit,  if 
not  debt,  would  lie  for  an  assault  and  battery,  or  for 
arson,  &c. 

I  incline  to  think  that  this  provision  of  the  Code 
had  no  reference  to  this  fiction  of  the  law  of  an  implied 
original  contract  to  obey  the  laws  of  the  land  by  each 
member  of  the  community.  But  it  meant  what  it 
plainly  says. 

In  section  53  of  the  Code,  "an  action  for  a  pen- 
alty'' is  stated  as  impliedly  diflTerent  from  an  action 
on  contract  for  the  payment  of  money,  and  a  justice 
of  the  peace  is  expressly  given  jurisdiction  of  both. 
The  Code  thus  recognizes  the  difference  between  actions 
upon  contract  and  an  action  for  a  penalty. 

It  is  not  enough  that  the  recovery  is  to  be  for 
**  money  only,"  but  the  action  must  arise  on  contract 
also,  to  bring  the  case  under  the  first  subdivision. 

I  think  it  plain  that  this  action  does  not  arise  on 
contract. 

Is  this  order  appealable ! 

To  be  appealable,  it  must  be  "an  order  affecting  a 
substantial  right,  not  involving  any  question  of  dis- 
cretion.''    Code^  §  11,  subd.  4. 

It  seems  to  me  that  the  opinion  of  the  supreme 
court  is  right,  that  this  order  is  not  appealable. 

It  is  diflScult  to  perceive  the  "substantial  right" 
involved  in  this  order. 

The  defendant  made  the  motion  and  brings  the  ap- 
peal.    What  benefit  to  the  company,  if  this  summons 
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had  been  under  the  second  instead  of  under  the  first 
subdivision  %  If  the  complaint  were  sworn  to  and  it  is 
an  action  on  contract  for  the  payment  of  money  only, 
under  the  first  subdivision,  the  plaintifi^  may  take  judg- 
ment before  the  clerk  without  proof  for  the  amount 
claimed  in  the  summons.  If  not  sworn  to,  the  clerk 
takes  proof  of  the  claim,  except  upon  instruments  for 
the  payment  of  money  only  ;  upon  such  instruments, 
he  assesses  the  amount  due  upon  the  simple  production 
before  him.     Code^  §  246,  as  amended  in  1858. 

If  the  summons  erroneously  issued  under  the  first 
subdivision  compelled  the  assessment  by  the  clerk  in- 
stead of  the  judge,  it  might  be  urged,  at  least  with 
plausibility,  that  the  defendant  was  deprived  of  a  sub- 
stantial right — that  he  had  a  right  to  a  judge  instead 
of  a  clerk  to  adjudge  his  rights.  But  it  will  be  ob- 
served that  the  summons  has  no  control  as  to  the  oflicer 
before  whom  the  judgment  shall  be  taken,  whether  clerk 
or  judge.  The  Coie  declares  that  the  clerk  shall  assess 
only  in  actions  arising  on  contract  for  the  payment  of 
money  only,  not  that  he  shall  assess  in  cases  where  the 
summons  has  issued  under  the  first  subdivision — if 
erroneously  so  issued.  So  that  the  statement  in  the 
summons  has  no  effect  as  to  the  oflBcer  before  whom  the 
assessment  is  to  be  made.  It  is  no  evidence  of  the  na- 
ture of  the  action.  The  clerk  would  have  no  right  to 
assess  damages  upon  default  in  an  action  for  an  assault 
and  battery,  though  it  was  commenced  by  summons, 
under  the  first  subdivision. 

So  that  if  the  defendant  suffer  a  default  upon  this 
summons,  he  loses  nothing.  If  he  appear  and  take 
issue,  the  case  is  tried  before  another  tribunal. 

The  only  effect  the  summons  can  possibly  have, 
when  issued  under  the  first  subdivision,  is  to  limit  the 
amount  of  recovery  to  the  sum  claimed  therein  in  case 
of  defendant's  non-appearance  ;    certainly  he  could 
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take  no  more  than  that  sum  if  his  complaint  be  sworn 
to.     §  246. 

This,  so  far  as  it  goes,  is  a  benefit  to  defendant,  viz : 
that  he  may  rely  that  the  plaintiff  will  take  judg- 
ment only  for  a  specified  sum  if  defendant  does  not 
appear. 

I  do  not  perceive  that  the  defendant  can  sustain  any 
injury  by  this  mistake.  If  he  can  not,  I  do  not  think 
the  order  involves  a  substantial  right. 

The  chief  purpose  of  this  summons  is  to  get  the 
defendant  into  court.  Where  the  complaint  is  served 
at  the  same  time,  showing  the  cause  of  action  and  the 
amount  claimed,  the  summons  would  seem  to  be  of 
not  the  least  value,  though  its  formal  issue  may  be 
required. 

In  my  opinion,  no  substantial  right  is  involved  in 
this  order — no  possible  loss  can  be  sustained  by  the 
defendant  by  its  issue  under  the  first  instead  of  the 
second  subdivision. 

Besides,  the  court  had  power  to  amend  it,  if  there 
were  any  reason  for  so  doing,  and  was  bound  to  disre- 
gard it  by  the  Code. 

The  only  benefit  of  this  provision  as  to  the  different 
kinds  of  summons  seems  to  be  to  enable  parties  to 
litigate  the  question  by  motions  sometimes  extremely 
difficult  to  determine,  whether  the  summons  is  not 
under  the  wrong  subdivision.  It  does  not  touch  the 
merits  or  progress  of  the  action  in  any  way.  It  is  a 
harmless  contest,  as  it  can  injure  no  one.  It  no  more 
involves  a  substantial  right  than  would  the  question 
whether  the  summons  was  written  in  red  or  black  ink. 
That  inquiry  is  just  as  substantial  to  the  rights  of  the 
parties.  Did  the  legislature  ever  intend  that  an  appel- 
late court  should  consider  such  questions  % 

The  appeal  should  be  dismissed. 

For  dismissal  of  appeal,  Church,  Ch.  J.,  Allen^ 
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Peckham,  and  Rapallo,  JJ.,  concurred;  Rapallo,  J., 
concurring  upon  authority  of  section  176  of  the  Code. 

Gkover  and  Polger,  JJ.,  dissented. 

Appeal  dismissed. 


THE  CHICAGO   &  ALTON   RAILROAD  COM- 
PANY t).  ADLER. 

66  Illwau,  844. 

Supreme  Court  of  Illinois ;  September  Term^  1870. 

Penalties.  Jury.  TriaL  In  an  action  against  a  railway  company,  to 
recover  penalties  imposed  by  statute  for  neglecting  to  give  signals 
prescribed,  a  juryman  who,  being  asked  on  his  examination  which 
way  he  would  incline  to  find  if  the  evidence  were  evenly  balanced, 
answers  that  he  would  lean  against  the  defendant,  is  incompetent. 

Penalties,  Svidence.  A  witness,  on  the  trial  of  an  action  against  a 
railway  company  to  recover  penalties  for  numerous  omissions  to 
give  the  signals  required  by  law,  may  use,  to  refresh  his  memory, 
a  copy  of  an  original  memorandum  of  such  omissions.  That  he 
uses  the  copy  instead  of  the  original,  is  an  objection  which  goes 
to  the  credit  but  not  to  the  competency  of  his  testimony.  Rut 
before  the  witness  can  be  permitted  to  refresh  his  memory  from 
the  copy,  he  must  be  clear  and  explicit  in  his  evidence  that  ihe 
copy  is  truly  transcribed  from  the  original,  and  that  the  original 
was  correctly  made,  and  was  true  when  it  was  made. 

Penalties.  Where  a  penalty  is  imposed  by  statute  for  the  failure  of 
a  railway  company  to  give  certain  signals  before  its  train  crosses 
a  public  highway,  the  plaintiff  in  an  action  to  recover  such  pen- 
alty must  allege  and  prove  that  a  highway  existed  at  the  point 
where  the  failure  to  give  the  proper  signal  is  alleged  to  have 
occurred. 
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But  evideDce  that  there  was  at  such  a  point  a  road  used  by  the 
public,  and  recognized  and  repaired,  when  necessary,  by  the 
highway  officers,  is  prima  facie  evidence  of  the  existence  of  a 
highway. 

Penalties.  Pleading.  The  declaration  in  an  action  against  a  railway 
company,  to  recover  penalties  for  its  omissions  to  give  signals  of  the 
approach  of  its  trains,  need  not  set  forth  the  particular  trains  fail- 
ing to  give  the  signals.  Neither  are  the  numbers  or  descriptions  of 
the  engines  of  such  trains  material. 

Penalties.  Where  a  statute  imposing  a  penalty  of  fifty  dollars  upon 
every  railway  company,  for  each  failure  to  give  certain  signals  of 
the  approach  of  its  trains  to  a  highway  crossing  (JU,  Acty  Nov,  5, 
1849, 1  138),  is  amended  by  an  act  which  provides  that  in  pending 
suits  the  penalty  recoverable  for  each  offense  shall  be  not  exceeding 
one  hundred  dollars,  instead  of  fifty  dollars,  (III.  Acty  Feb,  27, 
1869),  although  it  may  be  the  legislature  had  not  power  to  in- 
crease the  penalty  after  the  omission  had  occurred,  yet,  as  to  pend- 
ing suits,  the  provision  operates  as  a  repeal  of  the  former  penalty, 
and  allows  it  to  be  fixed  at  any  amount  not  more  than  fifty 
dollars. 

The  prosecutor  in  a  qui  tarn  action  for  such  a  penalty  has  no  vested 
right  in  the  penalty  until  he  has  reduced  his  claim  to  a  judgment. 

Appeal  to  the  supreme  court  of  IHinois  from  the 
circuit  court  of  Will  county. 

This  was  an  action  to  recover  penalties  imposed  by 
statute  for  the  omission  by  the  defendant  to  give  the 
signals  required  by  the  law  of  the  approach  of  its 
trains  to  a  highway  crossing.  The  action  was  brought 
under  the  Illinois  act  of  November  5,  1849,  §  188.  The 
•questions  arising  in  the  case  are  stated  in  the  opinion. 
The  jury  found  a  verdict  for  the  plaintiff,  and  from 
the  judgment  entered  thereon,  the  defendant  appealed* 

,  J. — It  is  first  urged,  that  the  court 
l)elow  erred  in  refusing  to  allow  the  peremptory  chal- 
lenges of  jurors  made  by  appellants.  Four  of  the 
jurors  who  tried  the  case  were  asked  on  their  voir  dire 
if  the  evidence  were  evenly  balanced,  which  way  they 
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would  incline  to  find,  and  each  answered  that  he 
would,  in  such  case,  lean  against  the  defendants,  and 
one  of  them  stated  he  would  do  so,  because  the 
company  were  able  to  stand  it,  and  he  thought 
a  private  individual  should  "have  a  little  mite  the 
advantage.  " 

It  is  a  fundamental  principle,  that  every  litigant 
has  the  right  to  be  tried  by  an  impartial  and  disinter- 
ested tribunal.  Bias  or  prejudice  has  always  been 
regarded  as  rendering  jurymen  incompetent.  And 
when  a  juror  avows  that  one  litigant  should  have  any 
other  than  the  advantage  which  the  law  and  evidence 
give  him,  he  declares  his  incompetency  to  decide  the 
case.  He  thereby  proclaims  that  he  is  so  far  partial  as 
to  be  unable  to  do  justice  between  litigants,  or  that  he 
is  so  far  uninformed,  and  his  sense  of  right  is  so  blunt, 
that  he  can  not  perceive  justice,  or,  perceiving  it,  is  un- 
willing to  be  governed  by  it. 

The  rule  is  so  plain  and  manifest  that  the  party 
claiming  to  recover  must  prove  his  cause  of  action,  it 
is  a  matter  of  surprise  that  an  adult  can  be  found  who 
would  not  know  that  such  is  the  common  sense  as  well 
as  the  common  honesty  of  the  rule.  No  ordinary 
business  man  would  be  willing  that  a  claim  pressed 
ugainst  him  should  be  allowed,  and  he  be  conapelled  to 
pay  it,  when  the  evidence  for  and  against  the  claim 
was  evenly  balanced.  And  how  such  men  can  bring 
themselves  to  apply  a  difi'erent  rule,  as  jurors,  to  the 
rights  of  others,  is  incompatible  with  the  principles 
of  justice.  Nor  does  the  fact  that  jurors,  who  avow» 
under  oath,  that  they  would  incline  to  favor  a  recovery 
by  the  plaintiff  on  evidence  evenly  balanced,  declare 
that  they  are  impartial,  in  the  slightest  degree  tend  to 
prove  their  impartiality.  Their  statement  onlj^  tends 
to  prove  that  they  are  so  far  lost  to  a  sense  of  justice, 
that  they  regard  what  all  right-thinking  men  know 
to  be  wrong,  as  just  and  impartial.     To  try  a  cause  by 
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8uch  a  jury  is  to  authorize  men  who  state  that  they  will 
lean,  in  their  finding,  against  one  of  the  parties, 
unjustly  to  determine  the  rights  of  others,  and  it  would 
be  no  diflScult  task  to  predict,  even  before  the  evidence 
was  heard,  the  verdict  that  would  be  rendered.  Nor 
can  it  be  said  that  instructions  from  the  court  would 
correct  the  bias  of  jurors  who  swear  that  they  incline 
in  favor  of  one  of  the  litigants.  In  suits  for  the 
recovery  of  i)enalties,  the  law  does  not  warrant  a  re- 
covery, unless  the  proof  clearly  preponderates  in  favor 
of  the  plaintiff.  And  to  admit  'jurymen  who  avow 
that  they  will  not  even  require  a  preponderance,  would 
be  to  violate  the  rule.  The  objectioa  was  well  taken  to 
the  jurors,  and  the  court  erred  in  permitting  them  to 
act  on  the  trial  below. 

Appellants  asked,  but  the  court  refused  to  give,  this 
instruction  :  "  If  the  jury  believe,  from  the  evidence, 
that  the  witness,  Jasper  Adler,  testified  from  a  written 
memorandum  which  he  held  before  him,  and  shall  fur- 
ther believe,  from  the  evidence,  that  said  memorandum 
was  a  copy  made  the  day  previous,  of  another  memo- 
randum made  about  two  years  previously,  then  the 
jury  are  instructed  that  they  will  disregard  so  much  of 
witness's  testimony  as  depends  on  said  copy.'* 

It  has  been  held  by  this  court  that  a  witness  may  use 
a  memorandum  to  refresh  his  memory.  Dunlap  9. 
Berry,  4  Scam.  {111.)  372.  But  while  the  witness  may 
use  the  memorandum  to  refresh  his  memory,  he  must 
be  able  to  state  that  he  remembers  the  facts.  If  he  has 
no  recollection  of  the  circumstances,  and  can  only  say 
they  are  true  because  he  finds  them  on  his  memo- 
randum, it  would  not  be  proper  to  permit  the  witness 
to  either  read  or  speak  from  the  memorandum.  If,  in 
this  case,  the  witness  could  say  that  he  remembered 
the  omissions  to  ring  the  bell  or  to  sound  the  whistle, 
no  objection  is  perceived  in  permitting  him  to  refer  to 
his  paper  to  ascertain  the  several  dates,  provided  he 
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can  say  that  he  knows  them  to  be  true,  because 
they  were  true  when  made,  and  were  noted  at  the 
time.  But  the  witness  must  be  able  to  say  the  facts  thus 
noted  are  true.  And  the  witness  may  use  a  copy  of  the 
original  memorandum,  but,  unless  he  can  give  satisfac- 
tory reasons  for  using  the  copy,  that  fact  might  im])air 
the  weight  of  his  evidence  with  the  jury.  That  fact 
would  go  to  the  credit,  and  not  to  the  competency,  of  his 
testimony.  But,  before  he  can  be  permitted  to  refresh 
his  memory  from  the  copy,  he  must  be  clear  and  ex- 
plicit in  his  evidence  that  it  is  truly  transcribed  from 
the  original,  and  that  the  original  was  correctly  made, 
and  was  true  when  it  was  made. 

It  is  next  objected  that  the  court  erred  in  refusing 
to  give  the  sixth  of  appellants'  instructions.  It  is  this : 
*'  Unless  the  plaintiff  has  proved  that  the  said  railroad 
crossed  a  highway,  as  alleged  in  said  declaration,  the 
plaintiff  can  not  recover  in  this  case,  and  the  jury  will 
find  for  the  defendants.** 

This  instruction  was  proper,  and  should  have  been 
given.  The  gist  of  the  action  was  the  failure  to  ring  a 
bell  or  sound  a  whistle  at  the  crossing  of  a  public 
highway.  Appellee  had  averred  in  his  declaration 
that  there  was  a  public  highway,  and  that  appellants 
had  run  their  engines  and  trains  over  it  without  giving 
the  signals  required  by  the  statute,  and  he  was  bound 
to  prove  that  a  highway  existed  at  that  point.  To  do 
60,  however,  he  could  adduce  evidence  that  there  was 
a  road  there,  used  by  the  public,  and  recognized  and 
repaired  by  the  officers  having  charge  of  highways,  so 
far  as  repairs  were  needed.  This  would,  prima  facie^ 
prove  its  existence.  And,  if  appellee  desired  it,  he 
should  have  asked  an  instruction  informing  the  jury 
as  to  the  effect  of  such  evidence,  and  thus  prevented 
all  possibility  of  its  misleading  the  jury.  Containing 
a  correct  legal  proposition,  applicable  to  the  evidence, 
it  should  have  been  given. 
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It  is  next  urged  as  ground  of  reversal  that  the  court 
misdirected  the  jur)'-  by  appellee's  instructions.  By 
them  the  jury  are  informed  that,  if  the  plaintiff  had 
proved  his  case,  they  should  find  for  him  fifty  dollars 
on  each  count  in  the  declaration.  Under  the  act  of 
1849,  these  instructions  would  no  doubt  have  been  cor- 
rect, but  the  act  of  February  27,  1869,  session  laws, 
308,  has,  by  amendment,  made  a  material  change  in  the 
law  giving  such  penalties.  This  act  declares  that  the 
penalty  shall  be  in  a  sum  not  exceeding  one  hundred 
dollars  for  each  neglect  to  ring  the  beU  or  sound  the 
whistle.  Thus  it  is  perceived  that  the  penalty  of  fifty 
dollars  for  each  omission,  given  by  the  act  of  1849,  is 
changed  to  a  discretionary  power  to  give  any  sum*not 
exceeding  one  hundred  dollars  for  each  omission. 

The  second  section  of  the  act  declares  that  it  shall 
not  apply  to  suits  then  pending  under  the  act  of  1849^ 
**  except  that  the  penalty  recoverable  in  such  suits  shall 
be  not  exceeding  one  hundred  dollars,  instead  of  fifty 
dollars  as  therein  provided.''  This  provision  operates 
on  the  penalty  sued  for  in  this  case,  so  far  as  to  repeal 
the  peralty  of  fifty  dollars,  and  to  give  a  discretion  in 
its  imposition.  Under  this  last  section  the  jury,  had 
they  been  properly  instructed,  might  have  given  but  a 
nominal  penalty.  Although  it  may  be  the  legislature 
had  no  power  to  increase  the  penalty  after  the  omission 
had  occurred,  they  have  seen  proper  to  give  the  power 
to  decrease  the  amount  below  the  fifty  dollars  given  by 
the  act  of  1849.  And,  in  view  of  this  statute,  the  in- 
structions given  for  appelee  were  clearly  erroneous. 

It  will  be  conceded  by  all,  that  a  person  suing  qui 
tarn  has  no  vested  title  in  a  penalty  until  he,  by  a  re- 
covery, reduces  the  claim  to  a  judgment.  In  the  case 
of  Parmelee  D.  Lawrence,  48  III.  331,  it  was  said,  that 
it  has  never  been  understood  that  parties,  by  their 
contracts,  acquire  a  vested  right  to  existing  penalties. 
And  in  the  case  of  Coles  ^.  Madison  County,  Breese 
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{1U,\  120,  it  was  held,  that  the  legislature  might  remit 
a  penalty  even  after  verdict  and  before  judgment  It 
was  there  said  that  a  party  acquired  no  vested  right  to 
a  penalty  by  suing  qui  tam^  but  only  thereby  pre- 
vented any  other  person  from  suing  for  the  same 
penalty.  Blackstone,  in  his  commentaries,  vol.  2,  p. 
442,  says,  "But  there  is  also  a  species  of  property  to 
which  a  man  has  not  any  claim  or  title  whatever,  till 
after  suit  commenced  and  judgment  obtained  in  a  court 
of  law,  when  before  judgment  had,  no  one  can  say  he 
has  any  absolute  property,  either  in  possession  or  in 
action :  of  this  kind,  are  first,  such  penalties  as  are 
given  by  particular  statutes,  to  be  recovered  in  an 
action  popular."  This  is  the  general  rule  and  is  of 
frequent  application,  and,  so  far  as  we  are  aware,  it 
has  no'exception.  This,  then,  rendered  the  instruc- 
tions for  appellee  erroneous,  and  they  should  not  have 
been  given. 

We  perceive  no  force  in  the  objection  that  the 
declaration  does  not  specify  the  train  whose  engineer 
was  guilty  of  a  violation  of  the  statute.  To  require 
such  particularity  would  render  prosecutions  of  this 
character  exceedingly  difficult,  and  almost  operate  as 
a  repeal  of  the  statute.  And  it  is  believed  to  be  a 
degree  of  particularity  not  required  in  any  pleadings, 
either  at  law  or  in  pquity.  It  miofht  be  urged  with 
equal  force  that  the  defendant's  cattle,  horses,  or  other 
stock  that  have  committed  a  trespass,  should  be 
identified  and  described  in  the  declaration. 

Nor  was  proof  of  the  numbers  or  description  of  the 
engines  drawing  the  trains,  omitting  to  give  the  signals, 
material  to  a  right  to  recover.  The  judgment  of  the 
court  below,  for  the  errors  indicated,  must  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 
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WILSON   n.  THE   OHIO  &  MISSISSIPPI  RAIL- 

EOAD  COMPANY. 

lUinoU. 

Supreme  Court  of  Illinois ;  1873. 

PenaltlM.  When  a  statute  imposing  a  penalty  of  fifty  dollars  on 
every  railway  company  for  each  failure  to  give  certain  signals  of 
the  approach  of  its  trains  to  a  highway  crossing  {111,  Act,  Not.  5, 
1849,  ^  188),  is  amended  by  an  act  which  provides  that  in  pending 
suits  the  penalty  recoverable  for  each  offense  shall  be  not  exceeding 
one  hundred  dollars,  instead  of  fifty  dollars  (111.  Act,  Feb.  27, 
1869),  the  amendatory  act  repeals  the  former  penalty,  and  allows 
it  to  be  fixed  at  any  amount  not  more  than  fifty  dollars.    . 

The  prosecutor  in  a  qui  tarn  action  for  such  a  penalty  has  no  vested 
right  in  the  penalty  until  he  has  reduced  his  claim  to  a  judgment. 

A  higher  penalty  than  fifty  dollars  can  not  be  imposed  for  ofienses 
committed  before  the  passage  of  the  amendatory  act.  Such  a  con- 
struction of  that  act  would  make  it  an  «i;  post  facto  law. 

Appeal  to  the  supreme  court  of  lUiDois  from  the 
circuit  court  of  Marion  county. 

This  was  an  action  of  similar  nature  to  the  preced- 
ing case,  and  the  questions  involved  were  of  kindred 
character.  Judgment  was  rendered  for  the  defendant ; 
and  from  the  judgment  the  plaintiff  appealed. 

B.  B.  Smithy  for  the  appellant 

Lawrence,  J, — ^The  railroad  act  of  1849  imposed 
a  penalty  of  fifty  dollars  on  every  railway  company 
whose  trains  failed  to  ring  a  bell  or  sound  a  whistle  as 
required  by  the  act.  The  penalty  was  recoverable  in 
a  qui  tarn  action,  one-half  going  to  the  prosecutor,  and 
was  to  be  imposed  for  each  offense.     In  1869  this  act 
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was  amended,  the  penalty  being  left  discretionary,  ex- 
cept that  it  was  not  to  exceed  one  hundred  dollars  for 
each  offense.  The  amendatory  act  provides  that  it 
shall  not  apply  to  pending  suits,  except  as  to  the 
change  in  the  penalty,  which  is  equivalent  to  saying, 
to  that  extent  it  shall  apply  to  them. 

This  was  a  suit  brought  before  the  latter  law  was 
passed.  The  declaration  contains  eleven  hundred  and 
fifteen  counts,  and  claims  the  penalty  of  fifty  dollars 
under  each  count.  The  question  is  raised  by  the  plead- 
ings as  to  whether  the  right  to  maintain  this  action  is 
taken  away  by  the  passage  of  the  amendatory  act.  The 
circuit  court  held  the  action  could  not  be  maintained. 

It  is  urged,  on  behalf  of  the  appellee,  that  the  new 
act  imposes  the  penalty  upon  the  engineer  or  fireman, 
and  not  upon  the  company.  We  have  not  the  slightest 
idea  the  legislature  intended  such  a  construction  should 
be  given  to  the  act,  nor  do  we  think  its  language  will 
reasonably  bear  it.  It  does  not  propose  to  repeal  the 
old  law,  but  only  to  amend  it.  It  provides  by  whom 
the  bell  shall  be  rung  or  whistle  sounded,  to  wit,  by  the 
engineer  or  fireman ;  but  these  are  mere  words  of  sur- 
plusage, as  no  court  would  hold  that  if  the  bell  were 
rung  or  the  whistle  sounded  by  a  third  person,  who 
should  happen  to  be  on  the  locomotive,  the  company 
would  be  liable  to  the  penalty.  The  act  also  leaves  out 
the  words  "  to  be  paid  by  the  corporation."  But  if  the 
corporation  is  not  to  be  liable  to  the  penalty,  who  is  to 
be  \  Surely  not  the  engineer  or  fireman,  because  the 
old  act  did  not  make  them  so,  and  this  does  not.  If 
the  legislature  had  so  intended,  it  would  have  deter- 
mined to  which  of  them  the  duty  belonged,  and  would 
have  made  him  responsible.  Neither  of  them  should 
be  made  liable  for  the  neglect  of  the  other,  because 
neither  is  the  servant  of  the  other.  But  the  company 
may  be  made  liable  for  both,  because  both  are  its  serv- 
ants.   Perhaps,  this  act  was  drawn  by  some  ingenious 
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person  with  the  expectation  that,  by  its  adoption,  the 
legislature,  while  supposing  they  were  only  maklug  a 
very  proper  change  in  the  penalty,  would  really  ex- 
onerate the  railway  companies  altogether.  But  if  the 
author  of  the  act  had  that  in  view,  the  intent  should 
have  been  more  plainly  expressed ;  in  which  event, 
however,  the  legislature  would  probably  not  have 
passed  the  law.  The  legislature  intended  to  keep  in 
force  the  old  police  regulation  with  a  difference  of 
penalty,  and  this  regulation  would  be  practically  worth- 
less if  intended  to  operate  only  on  the  fireman  and  en- 
gineer. The  old  and  new  act  are  in  pari  materia^  and 
must  be  construed  together.  The  old  law  said  the  com- 
panies should  be  liable,  and  this  does  not  contain  a 
word  showing  an  intent  to  relieve  them  from  their  lia- 
bility. The  old  act  did  not  in  terms  say  the  bell  should 
be  rung  or  whistle  sounded  by  the  engineer  or  fireman^ 
but  the  duty  devolved  upon  them  as  much  under  the 
old  law  as  under  the  new,  because  the  companies  have 
no  other  servants  upon  the  train  by  whom  the  duty  can 
be  performed.  The  new  act  is  to  be  construed  as  amend- 
ing the  old  merely  by  changing  the  penalty,  and  fixing 
a  three  months'  limitation  as  to  time,  but  leaving  the 
penalty  to  rest  where  it  did  before.  If  the  legislature 
had  intended  to  transfer  it  from  the  company  to  one  of 
two  servants,  it  is  simply  incredible  that  it  would  not 
have  done  so  in  terms,  and  have  declared  which  servant 
was  to  be  responsible. 

What,  then,  is  the  effect  of  the  new  law  upon  suits 
pending  at  the  time  of  its  enactment!  Simply  this. 
The  former  certain  penalty  of  fifty  dollars  is  taken 
away,  and  it  may  be  fixed  at  any  amount  not  exceed- 
ing fifty  dollars  for  each  offense.  A  higher  penalty 
can  not  be  imposed  for  offenses  committed  before  the 
passage  of  the  act,  as  such  a  construction  would  make 
the  law  ex  post  facto  in  its  character.  On  the  other 
hand,  the  prosecutor  has  no  vested  right  in  the  penalty 
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of  fifty  dollars,  as  the  law  recognizes  no  vested  right  in 
a  penalty. 

The  object  of  the  amendment  undoubtedly  was  to 
prevent  the  recovery  from  railway  companies  of  a  great 
sum  of  money  by  a  prosecution  instituted  as  a  private 
speculation,  for  a  large  number  of  violations  of  the  law 
at  a  fixed  penalty  which  the  court  could  not  vary.  la 
this  case,  if  all  the  counts  should  be  sustained  by  the 
proof,  the  aggregate  of  the  penalties  under  the  old  law 
would  amount  to  fifty-five  thousand  seven  hundred 
and  fifty  dollars,  one-half  of  which  would  go  to  the 
prosecutor.  The  amendment  was  designed  to  prevent 
such  results. 

Judgment  reversed. 


LANDES   n.    THE   PACIFIC    RAILROAD    COM- 
PANY. 

■ 

50  MisBouriy  846. 

Supreme  Court  of  Missouri ;  July  Term^  1872. 

Oarxien.  Duty  to  transport  goods.  A  receipt  for  goods,  given  by  a 
railway  company,  in  the  usnal  form  of  a  carrier's  receipt,  implies 
an  agreement  to  transport  the  goods  to  their  destination,  if  it  is 
upon  the  line  of  the  railway. 

Oaxriers.  ,  Iioss  of  goods.  Right  of  action.  Where  goods  received 
by  a  railway  company,  as  a  common  carrier,  for  transportation,  are 
lost,  an  action  for  damages  can  be  maintained  by  the  owner.  The 
consignee  has  no  right  of  action,  except  as  owner  of  the  goods. 

Appeal  to  the  supreme  court  of  Missooii  from  the 
circuit  court  of  Jackson  county. 
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This  was  an  action  to  recover  the  value  of  a  box  of 
^oods  delivered  by  the  plaintiff  to  the  defendant,  as  a 
<sommon  carrier,  for  transportation,  which  was  lost 
while  in  the  defendant's  charge.  The  questions  pre- 
sented are  stated  in  the  opinion.  Judgment  was  ren- 
dered for  the  plaintiff ;  and  the  defendant  appealed. 

J.  N.  Litton^  for  the  appellant. 

H.  B.  Johnson^  and  8.  D.  TwitcheU^  for  the  re 
spondent. 

Bliss,  J. — This  suit  was  brought  against  defendant, 
as  common  earner,  for  failing  to  deliver  a  box  of  goods 
8hipj)ed  at  Peoria,  Illinois,  with  other  goods,  for  Kansas 
City,  Missouri,  and  plaintiff  recovered  judgment  for 
the  value  of  the  contents. 

Plaintiff  offered  the  deposition  of  the  freight  agent 
of  the  Ohio  &  Mississippi  Bailroad,  who  testified  that 
all  the  goods  were  delivered  to  the  defendant  at  St. 
Louis,  as  by  the  following  receipt,  which  he  exhibited 
as  the  receipt  of  defendant : 

"St.  Louis,  January  30,  1866. 
*' Received  from  the  St.  Louis  Transfer  Company 
{carrier  No.  14),  warehouse  comer  of  Second  and  Carr 
streets,  in  good  order,  on  board  the  Pacific  R.  R. 


Marks. 

Articles. 

3  chairs. 

Weight 

W.  P.  McL., 

Ibbl. 

Kansas  City . 

1  cider. 
10  boxes. 

1800. 

Charges  $26.40. 

Robinson.  *' 

The  plaintiff  testified  to  the  shipment  at  Peoria,  to 

the  contents  of  the  lost  box,  and  their  value ;  that  they 

were  his  property ;  that  all  the  other  boxes  and  goods 

were  delivered  to  him  at  Kansas  City;  that  he  de- 
m. — ^19 
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manded  the  one  in  controversy,  but  the  person  whO" 
delivered  the  others  told  him  it  was  missing. 

In  a  motion  for  a  nonsuit,  and  also  when  that  was 
overruled,  by  instructions  asked,  defendant's  counsel 
claimed : 

1.  That  there  was  no  evidence  that  the  company 
ever  received  the  goods,  as  the  agency  and  handwriting 
of  Robinson  were  not  proved.  The  evidence  showed 
that  the  freight  agent  of  the  Ohio  and  Mississippi  £ail> 
road,  who  was  constantly  doing  business  with  defend- 
ant, described  the  receipt  as  that  of  the  Missouri 
Pacific  Bailroad,  and  defendant's  freight  agent  at 
Kansas  City  in  effect  acknowledged  the  receipt  of  the^ 
shipment,  by  delivering  the  other  goods  embraced  in 
the  same  paper,  and  saying  that  the  one  sued  for  wa& 
missing. 

2.  That  if  the  receipt  is  considered  proved  it  is  not 
a  contract  to  carry,  but  a  receipt  simple.  This  paper 
is  doubtless  in  the  usual  form,  and  implies  an  agree- 
ment to  transport  the  goods  to  their  destination  if  upon 
defendant's  line.  As  common  carrier  only,  it  had  na 
right  to  receive  them  for  any  other  purpose. 

3.  That  plaintiff  was  not  the  consignee,  and  it  was 
not  competent  for  him  to  demand  them  or  sue  for 
them.  The  consignee  was  not  the  owner  of  the  goods, 
and  had  no  right  to  sue  for  them.  When  the  plaintiff 
demanded  the  lost  box,  it  would  have  been  a  good 
excuse  for  not  delivering  it  to  him,  if  it  had  been  de- 
livered to  the  consignee.  But  no  such  excuse  was 
given,  but  one,  on  the  contrary,  wholly  inconsistent 
with  such  delivery.  The  defense  is  purely  technical^ 
and  wholly  without  merit. 

All  concurred. 

Judgment  affirmed. 
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TUCKEE    V.    THE    PACIFIC   EAILROAD    COM- 
PANY. 

50  MmwuH,  885. 

Supreme  Court  of  Missouri ;  July  Term^  1872. 

Oazrl«nu  Delay  in  transportation  of  goods.  In  an  action  against  a 
railway  company  to  recover  damages  resnlting  from  its  delay  in 
transporting  property  actually  receiyed  by  it  as  a  common  carrier 
for  transportation,  the  fact  that  the  delay  was  caused  by  the  de- 
fendant's lack  of  proper  means  of  transportation  is  no  defense. 

Dalhages.  The  measure  of  damages  in  such  a  case  is  the  difference 
between  the  price  of  the  property  at  the  time  when  it  should  have 
been  delivered,  and  the  time  when  it  was  actually  delivered. 

Error  from  the  supreme  court  of  Missouri  to  the  cir- 
ctiit  court  for  Cooper  county. 

This  was  au  action  to  recover  damages  resulting 
from  defendant's  delay  to  transport  and  deliver  several 
car  loads  of  hogs,  received  by  defendant  as  a  common 
carrier,  for  transportation.  The  facts  in  the  case,  and 
the  questions  arising  upon  them,  are  stated  in  the 
opinion.  The  jury  rendered  a  verdict  for  the  plaintiff. 
A  motion  by  the  defendant  to  set  aside  the  verdict  wao 
overruled,  and  judgment  entered  for  the  plaintiff.  The 
defendant  brought  this  writ  of  error  to  review  the  judg- 
ment. 


Oeorge  E.  LeigMon^  for  the  plaintiff  in  error. 

Draffin  &  Muir^  for  the  defendant  in  error. 

Adams,  J. — ^This  was  an  action  on  a  contract  of 
affreightment,  whereby  the  defendant,  at  the  town  of 
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Bunceton,  received  a  quantity  of  hogs  belonging  to 
plaintiff  on  its  cars,  and  agreed  to  deliver  them  at  St 
Louis  in  a  reasonable  time.  The  plaintiff  gave  evidence 
conducing  to  prove  that  the  hogs  were  not  delivered  in 
due  time,  and  that,  if  the  hogs  had  been  delivered  in 
time,  they  would  have  brought  more  in  the  market  by 
twenty  cents  on  a  hundred  pounds  than  when  actually 
delivered,  and  that  by  the  delay  the  hogs  had  shrunk 
in  weight. 

The  defendant  offered  to  prove  that  the  delay  was 
owing  to  the  fact  that  it  had  not  on  hand,  at  the 
place  of  shipment,  a  proper  locomotive ;  that  the  one 
that  was  there  was  made  to  burn  coal  and  they  were 
using  wood  on  it,  and  it  would  have  set  the  cars  on  fire 
if  used  to  move  the  hogs  ;  and  offered  to  prove  that  as 
soon  as  they  could  get  a  proper  locomotive  to  the  place, 
the  hogs  were  moved  and  delivered  at  St  Louis.  All 
this  evidence,  consisting  of  depositions  and  oral  testi- 
mony, was  rejected  by  the  court. 

The  court  then  instructed  the  jury,  at  the  instance  of 
the  plaintiff,  to  the  effect  that  when  the  defendant 
made  the  contract  and  received  the  hogs,  it  vras  its  duty 
to  have  ready  the  proi)er  machinery,  &c.,  to  carry  the 
hogs  without  unnecessary  delay  to  the  place  of  destina- 
tion, and  that  the  want  of  proper  machinery  was  no 
excuse,  and  the  court  refused  to  give  counter  instruc- 
tions asked  by  the  defendant  The  court  also  instructed 
that  the  measure  of  damages  was  the  difference  in  the 
price  of  hogs  when  they  ought  to  have  been  delivered 
and  when  they  were  actually  delivered  at  the  place  of 
destination,  and  the  shrinkage  occasioned  by  the  delay. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the 
defendant  filed  a  motion  to  set  it  aside,  which  was 
overruled. 

I  have  examined  this  record  with  care,  and  can  see 
no  fault  in  any  of  the  rulings  of  the  circuit  court 
When  a  common  carrier  like  this  railroad  company  re- 
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ceives  freight  on  board  of  its  cars  to  forward,  it  becomes 
its  duty  to  send  it  without  delay.  It  was  its  duty  to 
look  to  its  machinery,  to  see  if  it  was  in  proper  con- 
dition, before  the  reception  of  freight.  After  receiving 
the  bogs  on  its  cars,  and  agreeing  to  send  them  forward, 
it  was  too  late  to  look  after  machinery.  It  was  the 
duty  of  the  company  to  have  the  necessary  machinery 
in  readiness  before  the  reception  of  the  hogs. 

All  concurred. 

Judgment  affirmed. 


FAULKITER   V.    THE    SOUTH    PACIFIC    RAIL- 
ROAD COMPANY. 

51   JRutmri,  811. 

Supreme  Court  of  Missouri ;  January  Term^  1873. 

Oani«n.  Delay  in  tnuuportatlon  of  goods.  In  an  action  against  a 
zailway  company  to  recover  damages  resnlting  from  its  delay  in 
transporting  property  actually  receired  by  it  as  a  common  carrier 
for  transportation,  the  fact  that  the  delay  was  caused  by  the  de- 
fendant's lack  of  proper  means  of  transportation  is  no  defense. 

Bo  hddj  where,  by  reason  of  an  onnsual  press  of  business,  the  rolling 
stock  of  the  defendant  was  inadequate  to  transport,  promptly,  the 
accnmulation  of  goods  shipped. 

Damages.  The  measure  of  damages  in  such  a  case  is  the  difference 
between  the  price  of  the  property  at  the  time  when  it  should  have 
been  delivered,  and  the  time  when  it  was  actually  deHvered. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Laclede  county. 

This  was  an  action  of  the  same  nature  as  the  pre 
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ceding  case,  arising  out  of  similar  facts,  with  some  dif- 
ferences, which  appear  from  tlie  opinion.  Judgment 
was  rendered  for  the  plaintiff ;  from  which  the  defend- 
ant appealed. 

James  BaJcery  and  J.  If.  Litton^  for  the  appellant 

jB.  p.  Blandj  for  the  respondent. 

Adams,  J. — The  plaintiff  sued  the  defendant  for 
damages  growing  out  of  the  alleged  breach  of  contract 
of  affreightment  from  St.  Louis  to  Lebanon,  and  from 
Arlington  to  Lebanon  also,  for  goods  sold  and  delivered, 
and  upon  an  account  for  lost  goods  assigned  to  plain- 
tiff. 

The  petition  alleges  that  defendant  is  a  corporation, 
and  that  it  is  a  common  carrier  of  goods  and  passengers 
from  St.  Louis  to  Lebanon.  This  allegation  is  not 
noticed  by  the  answer,  and  it  therefore,  for  the  purpose 
of  this  case,  must  be  taken  as  true,  and  this  will  dis- 
pose of  the  question  of  alleged  partnership  between  the 
two  railroads,  as  it  makes  no  kind  of  difference  whether 
the  two  railroads  were  partners  or  not.  Thej-  never- 
theless could  make  an  arrangement  whereby  the  South 
Pacific  might  become  liable  as  a  common  carrier  for 
shipments,  &c.,  in  connection  with  the  Pacific  Railroad 
Company  from  St.  Louis  to  Lebanon,  and  as  this  alle- 
gation is  not  denied,  the  presumption  is  that  this 
arrangement  did  exist 

The  answer,  after  thus  impliedly  admitting  the  above 
allegation,  denies  all  the  other  material  allegations  of 
plaintiffs'  petition,  and  sets  up  as  a  counter-claim  the 
sum  of  two  hundred  dollars,  which  had  been  paid  by 
mistake  to  the  plaintiffs.  This  two  hundred  dollars  is 
also  referred  to  in  the  petition,  and  deducted  from  the 
amount  of  damages  claimed  by  the  plaintiffs.  The 
plaintiffs  based  their  right  to  damages  on  the  ground  of 
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delay  in  forwarding  their  goods  to  their  places  of  des- 
tination, after  they  had  been  shipped  or  received  by 
the  defendants  on  board  of  their  cars,  and  charged  that 
the  goods  during  this  time  declined  in  value  ;  and  the 
difference  in  value  between  when  they  ought  to  have 
been  delivered,  and  when  actually  delivered,  is  the 
gravamen  of  their  complaint  as  to  these  shipments. 
They  also  claim  that  some  lumber  shipped  was  never 
delivered,  and  claim  that  it  was  converted  by  the 
defendants. 

The  plaintiff  introduced  evidence  tending  to  prove 
their  case  as  laid  in  the  petition,  and  conducing  to  show 
that  there  was  a  delay  of  several  days  in  delivering  the 
goods  beyond  a  reasonable  time  for  that  purpose. 

.  The  defendants  introduced  evidence  tending  to  show 
that  at  the  time  these  goods  were  shipped,  there  was  a 
large  accumulation  or  rush  of  business  of  this  charac- 
ter, which  amounted  to  more  than  the  rolling  stock 
could  carry,  and  that  the  delay  grew  out  of  this  ex- 
traordinary rush  of  business ;  that  they  had  sufficient 
rolling  stock  for  the  usual  or  ordinary  transaction  of 
the  business  of  the  road.  The  first  point  relied  on  by 
the  appellants  is,  that  the  company  was  released  from 
liability  for  the  delay  in  the  delivery  of  the  goods  by 
the  extraordinary  rush  of  business,  which  required 
more  than  the  usual  amount  of  rolling  stock,  &c.  If 
this  had  been  a  mere  offer  to  deliver  goods  for  transpor- 
tation, the  company  would  have  been  justified  in  refus- 
ing to  receive  them,  on  the  ground  referred  to.  But 
the  petition  alleges  an  actual  shipment,  and  this  alle- 
gation is  supported  by  the  proof.  Where  goods  are 
actually  shipped,  it  is  the  duty  of  common  carriers  to 
send  them  forward  without  delay.  After  the  reception 
of  the  goods  it  is  too  late  to  look  to  the  rolling  stock, 
&c.  They  must  do  this  before  the  reception  of  the 
goods ;  and  if  there  be  an  unusual  influx  of  business 
beyond  their  capacity,  they  may  decline  an  offer  for 
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shipment  of  goods  without  incurring  any  liability. 
This  doctrine  was  maintained  by  this  court  in  Tucker 
V.  Pacific  R.  R.  Co.,  50  Mo.  385 ;  ante^  291 ;  and  we 
see  no  reason  now  to  disturb  this  ruling. 

The  next  point  is  in  regard  to  the  measure  of 
damages.  The  question  was  also  presented  in  Tucker 
-0.  Pacific  R.  R.  Co.,  by  an  instruction  to  the  effect  that 
the  measure  of  damages  was  the  difference  in  the  price- 
of  goods  between  when  they  ought  to  have  been 
delivered,  and  when  they  were  actually  received  at  the^ 
place  of  destination.  This  instruction  was  held  to  be 
correct,  and  it  is  substantially  the  same  as  those 
objected  to  on  that  subject  in  this  case. 

On  the  whole  record,  I  think  that  the  verdict  and 
judgment  were  for  the  right  party. 

Shebwood,  J. ,  did  not  sit. 

Others  concurred. 

Judgment  affirmed. 


THE  CHICAGO  &  NORTHWESTERN  RAILWAY 

COMPANY  V.  THE  PEOPLE  OF  THE  STATE 

OP  ILLINOIS,  ex  rel.  HEMPSTEAD. 

56  lUinoU,  865. 

Supreme  Court  of  Illinois ;  September  Term^  1870. 

Carriers.  Duty  to  deUver  grain  to  elevator.  The  mle  established  by 
decisioDs  in  Illinois,  that  a  railway  company  receiving  grain  for 
transportation,  may  be  compelled  to  deliver  such  grain  to  any  ele- 
vator which  it  has  allowed  to  be  connected  by  a  switch  with  its. 
own  line,  should  not  be  extended  to  a  case  where,  although  tracka 
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exist  connecting  the  railway  with  a  certain  elevator,  yet  a  delivery 
of  grain  to  that  elevator  will  cause  great  expense  to  the  railway 
company,  and  great  derangement  of  its  general  business,  and 
where  such  connecting  tracks  have  never  been  made  a  part  of  its 
line  by  use. 

But  where  such  connecting  tracks  are  in  part  owned  by  the  railway 
company,  and  are  a  direct  continuation  of  its  line,  easy  of  access, 
and  are  used  by  the  railway  company  to  deliver  grain  to  other 
elevators  situated  thereon,  as  well  as  to  deliver  other  freight,  such 
tracks  are  to  be  regarded  as  part  of  the  line  of  railway,  and  grain 
consigned  to  such  elevator,  and  received  by  the  railway  company 
for  transportation,  must  be  delivered  thereto. 

These  principles  applied,  in  a  peculiar  case,  where  different  lines  of 
railway,  though  owned  by  the  same  corporation,  and  having  a  com- 
mon name,  were  substantially  distinct  roads,  constructed  under 
different  charters ;  and  where  connecting  tracks  leading  to  a  certain 
elevator  had  been  laid  and  used  for  the  convenience  of  two  of  such- 
lines,  but  not  of  the  third. 

Where  grain  is  consigned  in  bulk  to  a  particular  elevator  on  the  line  of 
a  railroad,  it  is  no  sufficient  excuse  for  the  refusal  of  the  company 
so  to  deliver  it,  that  it  can  not  do  so  without  large  additional  ex- 
pense, caused  by  the  loss  of  the  use  of  motive  power,  labor  of  serv- 
ants, and  loss  of  use  of  cars  while  they  are  being  delivered  and 
unloaded  at  such  elevator,  and  brought  back.  It  is  for  that  ex- 
pense that  freight  is  paid  to  the  company. 

Kor  is  the  fact  that  a  railway  company  has  entered  into  contracts  with 
the  owners  of  other  elevators  at  the  same  point,  for  exclusive  deliv- 
ery of  grain  to  them  to  the  extent  of  their  capacity,  a  valid  excuse, 
as  against  one  not  a  party  to  such  contracts,  fur  refusing  to  de- 
liver grain  to  an  elevator  upon  the  line  of  its  road,  to  which  such 
grain  is  consigned.  Railway  companies  can  not  be  released  from 
the  duties  which,  as  common  carriers,  they  owe  to  the  public, 
except  by  the  consent  of  every  person  who  may  call  upon  them  to 
perform  such  duties.  Among  these  is  the  obligation  to  receive  and 
carry  goods  for  all  persons  alike,  without  injurious  discrimination 
as  to  terms. 

Kcr  can  a  railway  company  refuse  to  receive  and  deliver  grain  in 
bulk  consigned  to  a  particular  elevator  on  its  line  of  road,  on  the 
ground  that,  as  a  common  carrier,  it  is  bound  to  carry  and  deliver 
only  according  to  the  custom  and  usage  of  its  business,  as  estab- 
lished by  itself,  and  that,  never  having  held  itself  out  as  a  carrier 
of  grain  in  bulk,  except  upon  the  condition  that  it  might  itself 
choose  the  consignee,  this  has  become  the  custom  and  usage  of  its 
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business.  A  railway  company  can  establish  no  custom  inconsistent 
with  the  spirit  and  object  of  its  charter. 
Carxiers.  Duty  to  deliver  goods.  Mandamus.  To  compel  a  railway 
company  to  deliver  to  a  particular  elevator  grain  in  bulk  consigned 
thereto  upon  the  line  of  its  road,  the  writ  of  mandamus  is  proper, 
there  being  no  other  adequate  remedy. 

Appeal  to  the  supreme  court  of  Illinois  from  the 
superior  court  of  the  city  of  Chicago. 

This  was  an  application  for  a  mandamus  to  compel 
the  Chicago  &  Northwestern  Railway  Company  to 
deliver  to  the  elevator  owned  by  the  relators,  grain  in 
bulk  consigned  to  their  elevator  from  points  upon  the 
line  of  that  road.  The  facts  in  the  case  and  the  ques- 
tions presented  are  fully  stated  in  the  opinion.  To  the 
return  made  to  the  alternative  writ  a  demurrer  waa  put 
in,  and  upon  the  demurrer  judgment  pro  forma  was 
entered  for  a  peremptory  mandamus  ;  from  which 
judgment  the  railway  company  appealed. 

James  H.  HowCy  for  the  appellant. 

The  relations  between  common  carriers  and  those 
who  employ  them,  are  those  of  contract,  either  ex- 
pressed or  implied  from  their  acts.  AngeU  on  Carriers^ 
64 ;  Noyes  v.  Eailroad  Co.,  27  Vt  110  ;  Hales  t>.  L.  N. 
W.  R.  Co.,  4  Bests.  (66  Eng.  Com.  L.  116) ;  John- 
eon  V.  M.  R.  R.  Co.,  4  Exc.  867;  New  Jersey  Steam 
Nav.  Co.  7).  Merchants'  Bank,  6  How.  344  ;  M.  C.  R. 
Co.  V.  Read;  37 III.  484;  Western  Transp.  Co.  v.  New- 
hall,  24  Id.  466. 

The  law  imposes  what  it  calls  a  "duty''  upon 
common  carriers,  but  this  duty  arises  only  from  con- 
tracts the  carrier  makes,  or  from  the  agreements  he 
holds  himself  out  to  the  world  as  ready  to  make.  This 
court,  in  the  case  of  the  Western  Transportation  Co.  v. 
Newhall,  24  III.  468,  define  this  duty  very  clearly. 

The  duty  of  a  common  carrier  to  deliver,  in  the 
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absence  of  an  express  contract,  in  accordance  with  the 
nsaffe  and  course  of  his  business,  was  very  fully  con- 
eidered  by  the  supreme  court  of  Vermont,  in  the  case 
of  Farmers'  &c.,  Bank  v.  Transportation  Op.,  23  Vt.  186. 
See,  also,  Richards  v.  Michigan  Southern,  &c.  R.  R. 
Co.,  20  III.  40 ;  Porter  v.  Chicago,  &c.  R.  R.  Co.,  Id. 
407 ;  2  Hedf.  on  Haflways,  §  51 ;  Thomas  v.  Rail- 
road, 10  Mete.  (Mass.)  472 ;  Moses  v.  Railroad,  32  . 
jKf.  IT.  523 ;  Norwood  Plains  Co.  v.  Railroad,  1  Oray 
{Mass.)  263. 

It  is  submitted  to  the  court  that  these  cases,  with 
many  similar  ones  that  might  be  cited,  establish, 
beyond  cavil,  these  propositions  : 

1.  That  the  relations  existing  between  common 
<5arriers  and  those  who  employ  them  are  founded  upon 
contracts. 

2.  That  a  carrier  has  the  right  to  establish  his  own 
course  and  manner  of  doing  his  business,  and  that  when 
established  the  law  imposes  a  duty  upon  him  to  do 
business  for  all  who  seek  to  employ  him,  to  the  extent 
of  his  capacity,  in  the  course  and  manner  which  he 
has  adopted. 

3.  That  he  can  make  express  contracts  with  per- 
sons, changing  his  usual  and  ordinary  mode  of  doing 
business,  either  by  enlarging  or  restricting  his  respon- 
sibilities. 

4.  That  the  usual  and  ordinary  methods  of 
business  of  a  common  carrier  by  railroad,  only 
impose  upon  it  the  duty  of  delivering  property  at  its 
own  depot. 

5.  That  an  action  will  lie  against  a  carrier  for 
refusing  to  receive  and  transport  property,  having  the 
ability  to  do  it,  within  the  scope  of  its  usual  and 
ordinary  business,  but  that  such  action  will  not  lie  for 
a  refusal  to  receive  and  transport  in  a  manner  different 
from  that  usual  and  ordinary  course  of  business. 

Mandamus  is  not  the  proper  remedy.    8  Stephen! B 
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JV.  P.  2291 ;  Moses  on  Mandamus^  18 ;  Lamar  tj. 
Marshall,  21  Ala.  772 ;  Pears  v.  Munn,  2  N.  J.  161 ; 
Roberts  v.  Addsed,  16  Pet  216  ;  Ex  parte  Davenport, 
Qld.  661 ;  Gray ij.  Bridge,  llld.  189  ;  Exparte^oMey, 
2  Cow.  {N.  Y.\  479  ;  JSfe^arfe  Bacon,  Qld.  392  ;  People 
tJ.  Contract  Board,  27  N.  71  378 ;  People  v.  Canal 
Boat,  13  Barh.  {N.  Y.)  432. 

Ooudy  &  Chandler^  for  the  appellee- 
It  is  the  legal  duty  of  the  appellant  to  do  the  acts 
commanded  by  the  alternative  writ,  both  by  the  com- 
mon law  and  statute.  Vincent  v.  Chicago,  &c.  R.  R.  Co.^ 
49  III.  33  ;  Laws  1867,  181,  §  22.  The  appellant  is  a 
common  carrier,  and  as  such  must  carry  for  all,  and 
all  goods,  without  discrimination.  Chicago,  &c.,  Rail- 
road V.  Thompson,  19  III.  584 ;  Illinois  Central  Rail- 
road V.  Morrison,  Id.  139;  Western  Transp.  Co.  v. 
Newhall,  24  III.  466  ;  Reclf.  on  CarrierSy  15,  27.  The 
duty  of  common  carriers  is  one  of  law,  growing  out  of 
their  office,  and  not  of  contract ;  and  the  liability  can 
not  be  limited,  except  by  a  contract  assented  to  by  the 
employer.  Bedf.  on  Carrier Sy  30,  §  40;  Western 
Transp.  Co.  n.  Newhall,  24  III.  466. 

There  is  no  exemption  from  the  common  law  duty, 
by  the  charters  of  the  appellant.  By  these  it  became  a 
carrier  of  all  kinds  of  freight,  and,  while  it  could  make 
rules  consistent  with  its  duties  enjoined  by  law,  it 
could  make  none  inconsistent  with  such  law.  While 
the  railroad  company  might,  by  special  contract,  limit 
its  duties  and  liabilities,  touching  the  property  of  the 
contracting  party,  it  could  not  agree  with  another 
party  not  to  carry  for  all,  or  not  to  deliver  to  the  con- 
signee. 

The  remedy  by  mandamus  is  an  appropriate  one. 
The  duty  is  of  a  public  character,  and  there  is  no  other 
adequate  mode  of  relief.  Vincent  n.  Chicago,  &c.  R. 
R.  Co.,  49  m.  33. 
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The  railroad  company  will  be  compelled  by  manda- 
mns  to  perform  its  corporate  duties,  and  to  receive  and 
deliver  goods  as  directed. 

^^No  better  general  rale  can  be  laid  down  on  this 
subject,  than  that  where  the  charter  of  a  corporation, 
or  the  general  statute  in  force,  and  applicable  to  the 
subject,  imposes  a  specific  duty,  either  in  terms  or  by 
fair  or  reasonable  construction  and  implication,  and 
there  is  no  other  specific  and  adequate  remedy,  the 
writ  of  mandamus  wiU  be  awarded."  2  Hedf.  on 
HailwaySj  279. 

A  mandamus  has  been  awarded  to  compel  a  railroad 
company  to  run  its  cars  to  a  particular  point,  and  there 
to  receive  and  discbarge  passengers.  State  v.  Hartford, 
Ac.  R.  E.  Co.,  29  Conn.  538;  People  v.  Albany,  &c. 
R  Co.,  24  i\r.  T.  627. 

A  mandamus  was  applied  for  to  compel  a  railroad 
company  to  receive  the  goods  of  the  relator,  and  only 
refused  upon  the  ground  that  the  company  was  not, 
by  its  charter  and  custom,  a  carrier  of  that  kind  of 
goods.  S!x  parte  Bobbins,  7  DowL  P.  C.  666 ;  2  Shelf. 
on  Hallways^  846. 

The  law  is  discussed,  and  many  cases  referred  to  in 
Moses  on  Mandamus^  155,  168,  171, 176,  and  2  Red/, 
on  HailroadSj  267,  276,  294. 

John  N.  Jewettj  for  the  appellants,  in  reply. 

Mandamus  is  not  the  appropriate  remedy  in  this 
case.  Tappan  on  Mand.  57,  64,  65,  69,  72 ;  People  v. 
Brooklyn,  1  Wend.  {N.  7.)  818  ;  People  Z).  New  York, 
10  Id.  393 ;  Boyce  v.  Russell,  2  Cow.  {N.  T.)  444  ; 
Chase  v.  Blackstone  Canal  Co.,  10  Pick.  (Mass.) 
344  ;  Ottawa  v.  People,  48  III.  234. 

Counsel  argued  in  support  of  these  propositions : 

1.  That  at  common  law,  a  common  carrier  was  one 
who  undertopk,  or  held  himself  out  as  ready  to  under- 
take, the  carriage  of  goods,  as  an  occupation,  for  all 
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persons  indifferently,  by  the  means  and  upon  the  routes 
adopted  by  himself. 

2.  That  having  entered  upon  this  employment,  he 
was  bound  by  law  to  receive  and  carry  goods  suited  to 
his  means  of  transportation,  for  all  people,  without 
discrimination  or  preference. 

3.  That  the  manner  and  place  of  delivery  at  the 
end  of  the  route  was  a  matter  within  his  own  dis- 
cretion, In  the  first  instance ;  the  only  requirement  of 
the  law  in  this  respect  being,  that,  when  established,  it 
should  be  uniformly  and  consistently  adhered  to. 

4.  That  neither  the  public  nor  individuals  have  any 
legal  right  to  demand  of  the  common  carrier  the  as- 
sumption of  any  duties  or  obligations,  other  than  or 
different  from  those  which  he  has  assumed  by  the  cus- 
tom and  usages  of  his  business. 

5.  That  a  person  may  be  a  common  carrier  without 
importing  that  he  has  undertaken  to  do,  and  without 
being  under  obligation  to  do,  everything  which  a  com- 
mon carrier  might  do. 

6.  That  raUroad  companies,  as  common  carriers^ 
have  precisely  the  same  rights  of  judgment  as  indi- 
vidual carriers,  with  the  exception  that  their  routes  are 
fixed,  and  their  means  of  transportation,  generally,  de- 
termined by  the  charter  creating  them. 

7.  That  whether  they  shall  adopt  the  custom  of 
delivery  at  the  residence  or  place  of  business  of  the 
consignee,  and  thereby  place  themselves  under  obliga- 
tions to  do  so,  or  not,  is  a  matter  of  discretion,  to  be 
determined  by  themselves,  and  is,  by  no  means, 
dependent  upon  their  ability  or  inability  to  reach  such 
places  with  the  cars  employed  by  them  for  transporta- 
tion from  place  to  place. 

8.  That,  if  the  law  demanded  of  them  such  delivery, 
they  would,  of  necessity,  have  an  implied  authority  to 
use  the  means  requisite  to  make  such  delivery,  and 
that  they  might  therefrom  be  required  to  deliver  by 
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wagons,  at  places  which  conld  not  be  reached  by  their 
cars. 

9.  That  the  obligations  of  a  carrier,  corporate  or  in- 
dividual, in  respect  to  the  carriage  an'3^  delivery  of 
goods  actually  received  for  carriage,  are  regulated  by 
contract,  express  or  implied,  and,  in  the  absence  of  an 
express  contract,  the  law  implies  only  an  agreement  or 
undertaking  to  carry  and  deliver  according  to  the 
custom  and  usages  of  his  business. 

10.  That,  having  established  the  custom  and  usages 
of  his  business,  the  common  carrier  may  be  compelled 
(if  mandamus  is  a  proper  remedy)  to  carry  and  deliver 
in  accordance  with  that  custom  and  usage,  but  not 
otherwise.  The  reason  is,  that  the  custom  and  usage 
being  valid,  fix  the  limit  of  his  legal  duty  in  this  par- 
ticular, and  the  right  to  demand  a  service  can  not  be 
broader  than  the  obligation  to  perform  it. 

11.  That  the  object  and  aim  of  these  proceedings  i» 
to  comi>el  the  appellant  to  depart  from  the  well -estab- 
lished custom  and  usages  of  its  business,  and  to  make 
a  special  contract  for  the  delivery  of  grain,  at  a  par- 
ticular place,  contrary  to  such  custom  and  usages. 

12.  That  no  duty  or  obligation  to  make  such  a  con* 
tract  is  imposed  upon  the  appellant  as  a  common 
carrier,  either  by  the  common  iaw  or  by  statute,  and, 
therefore,  the  alternative  writ  is  defective  in  sub- 
stance, and  should  have  been  quashed — notwithstand- 
ing the  averment  of  legal  duty  contained  in  it. 

Lawreitcb,  Oh.  J.— This  was  an  application  for  a 
mandamus,  on  the  relation  of  the  owners  of  the  Illinois 
River  elevator,  a  grain  warehouse  in  the  city  of 
Chicago,  against  the  Chicago  &  Northwestern  Rail- 
road Company.  The  relators  seek  by  the  writ  to  com- 
pel the  railway  company  to  deliver  to  said  elevator 
whatever  grain  in  bulk  may  be  consigned  to  it  upon 
the  line  of  its  road.    There  was  a  return  duly  made  to 
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the  alternative  writ,  a  demurrer  to  the  return,  and  a 
judgment  pro  forma  upon  the  demurrer,  directing  the 
issuing  of  a  peremptory  writ.  Prom  that  judgment 
the  railway  company  has  prosecuted  an  appeal. 

The  facts  as  presented  by  the  record  are  briefly  as 
follows : 

The  company  has  freight  and  passenger  depots  on 
the  west  side  of  the  north  branch  of  the  Chicago  river, 
north  of  Kinzie  street,  for  the  use,  as  we  understand 
the  record  and  the  maps  which  are  made  a  part  thereof, 
of  the  divisions  known  as  the  Wisconsin  and  Mil- 
waukee divisions  of  the  road,  running  in  a  northwest- 
erly direction.  It  has  also  depots  on  the  east  side  of 
the  north  branch,  for  the  use  of  the  Galena  division, 
running  westerly.  It  has  also  a  depot  on  the  south 
branch,  near  Sixteenth  street,  which  it  reaches  by  a 
track  diverging  from  the  Galena  line,  on  the  west  side 
of  the  city.  The  map  indicates  a  line  running  north 
from  Sixteenth  street,  the  entire  length  of  West  Water 
street,  but  we  do  not  understand  the  relators  to  claim 
their  elevator  should  be  approached  by  this  line,  as  the 
respondent  has  no  interest  in  this  line  south  of  Yan 
Buren  street. 

Under  an  ordinance  of  the  city,  passed  August  10, 
1858,  the  Pittsburg,  Port  Wayne,  &  Chicago  Com- 
pany, and  the  Chicago,  St.  Paul,  &  Pond  Du  Lac  Com- 
pany (now  merged  in  the  Chicago  &  Northwestern 
Company)  constructed  a  track  on  West  Water  street, 
from  Van  Buren  street  north  to  Kinzie  street,  for  the 
purpose  of  forming  a  connection  between  the  two 
roads.  The  Pittsburg,  Port  Wayne,  &  Chicago  Com- 
pany laid  the  track  from  Van  Buren  to  Randolph 
street,  and  the  Chicago,  St.  Paul,  &  Pond  Du  Lao 
Company,  that  portion  of  the  track  from  Randolph 
north  to  its  own  depot.  These  diflterent  portions  of  the 
track  were,  however,  constructed  by  these  two  compa- 
nies, by  an  arrangement  between  themselves,  the  pre- 
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<5ise  character  of  which  does  not  appear,  but  it  is  to  be 
inferred  from  the  record  that  they  have  a  common 
right  to  the  nse  of  the  track  from  Van  Buren  street  to 
Kinzie,  and  do  in  fact  nse  it  in  common.  The  elevator 
of  the  relators  is  situated  south  of  Randolph  street, 
and  north  of  Van  Buren,  and  is  connected  with  the 
main  track  by  a  side  track  laid  by  the  Pittsburg  Com- 
pany, at  the  request  and  expense  of  the  owners  of 
the  elevator,  and  connected  at  each  end  with  the  main 
track. 

Since  August  10,  1866,  the  Chic^igo  &  Northwestern 
Company,  in  consequence  of  certain  arrangements  and 
agreements  on  and  before  that  day  entered  into  be- 
tween the  company  and  the  owners  of  certain  elevators 
known  as  the  Galena,  Northwestern,  Munn  &  Scott, 
Union,  City,  Munger.A  Armor,  and  Wheeler,  has 
refused  to  deliver  grain  in  bulk  to  any  elevator  except 
those  above  named.  There  is  also  in  force  a  rule  of  the 
company,  adopted  in  1864,  forbidding  the  carriage  of 
grain  in  bulk,  if  consigned  to  any  particular  elevator  in 
Chicago,  thus  reserving  to  itself  the  selection  of  the 
warehouse  to  which  the  grain  should  be  delivei-ed. 
The  rule  also  provides  that  grain  in  bags  shall  be 
charged  an  additional  price  for  transportation.  This 
rule  is  still  in  force. 

The  situation  of  these  elevators,  to  which  alone  the 
company  will  deliver  grain,  is  as  follows :  The  North- 
western is  situated  near  the  depot  of  the  Wisconsin 
division  of  the  road,  north  of  Kinzie  street ;  the  Munn 
&  Scott,  on  West  Water  street,  between  the  elevator  of 
relators  and  Kinzie  street ;  the  Union  &  City,  near 
Sixteenth  street,  and  approached  only  by  the  track 
diverging  from  the  G^alena  division,  on  the  west  side  of 
the  city,  already  mentioned  ;  and  the  others  are  on  the 
east  side  of  the  north  branch  of  the  Chicago  river. 
The  Munn  &  Scott  elevator  can  be  reached  only  by  the 
line  laid  on  West  Water  street,  under  the  city  ordi- 
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nance  already  mentioned  ;  and  the  elevator  of  relators- 
is  reached  in  the  same  way,  being  about  four  and  a 
half  blocks  farther  south.  The  line  of  the  Galena 
division  of  the  road  crosses  the  line  on  West  Water 
street,  at  nearly  a  right  angle,  and  thence  crosses  the 
North  Branch  on  a  bridge.  It  appears  by  the  return 
to  the  writ,  that  a  car  coming  into  Chicago  on  the  Ga- 
lena division,  in  order  to  reach  the  elevator  of  relators, 
would  have  to  be  taken  by  a  drawbridge  across  the^ 
river  on  a  single  track,  over  which  the  great  mass  of 
the  business  of  the  Galena  division  is  done,  then 
backed  across  the  river  again  upon  what  is  known  as 
the  Milwaukee  division  of  respondent's  road,  thence 
taken  to  the  track  on  West  Water  street,  and  the  cars^ 
when  unloaded,  could  only  be  taken  back  to  the 
Galena  division  by  a  similar,  but  reversed,  process^ 
thus  necessitating  the  passage  of  the  drawbridge,  with 
only  a  single  line,  four  times,  and,  as  averred  in  the 
return,  subjecting  the  company  to  great  loss  of  time 
and  pecuniary  damage  in  the  delay  that  would  be 
caused  to  its  regular  trains  and  business  on  that 
division. 

This  seems  so  apparent  that  it  can  not  be  fairly 
claimed  the  elevator  of  relators  is  upon  the  line  of  the 
Galena  division,  in  any  such  sense  as  to  make  it  obli- 
gatory upon  the  company  to  deliver  upon  West  Water 
street  freight  coming  over  that  division  of  the  road. 
The  doctrine  of  the  Vincent  case,  in  49  HI.,  was,  that  a. 
railway  company  must  deliver  grain  to  any  elevator 
which  it  had  allowed,  by  a  switch,  to  be  connected  with 
its  own  line.  This  rule  has  been  re-affirmed  in  an 
opinion  filed  at  the  present  term,  in  the  case  of  People 
ex  rel.  Hempstead  v.  Chicago,  &o.  E*  R*  Co.,  65  lU^ 
95 ;  1  Am.  Hailw.  Hep.  480,  but  in  the  last  case  we  have 
also  held  that  a  railway  company  can  not  be  compelled 
to  deliver  beyond  its  own  line,  simply  because  there 
are  connecting  tracks  over  which  it  might  pass  by  pay- 
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ing  track  service,  but  which  it  has  never  made  a  part  of 
its  own  line  by  use. 

So  far  as  we  can  judge  from  this  record,  and  the 
maps  showing  the  railway  lines  and  connections,  filed 
as  a  part  thereof,  the  Wisconsin  and  Milwaukio 
divisions,  running  north-west,  and  the  Galena  division, 
running  west,  though  belonging  to  the  same  corpora- 
tion, and  having  a  common  name,  are,  for  the  purposes 
of  transportation,  substantially  different  roads,  con- 
structed under  different  charters,  and  the  track  on 
West  Water  street  seems  to  have  been  laid  for  the  con- 
venience of  the  Wisconsin  and  Milwaukie  divisions. 
It  would  be  a  I^arsh  and  unreasonable  application  of 
the  rule  announced  in  the  Vincent  case,  and  a  great 
extension  of  the  rule  beyond  anything  said  in  that  case, 
if  we  were  to  hold  that  these  relators  could  compel  the 
company  to  deliver  at  their  elevator  grain  which  has 
been  transported  over  the .  Galena  division,  merely 
because  the  delivery  is  physically  possible,  though 
causing  great  expense  to  the  company,  and  a  great 
derangement  of  its  general  business,  and  though  the 
track  on  West  Water  street  is  not  used  by  the  company 
in  connection  with  the  business  of  the  Galena  division. 

What  we  have  said  disposes  of  the  case  so  far  as 
relates  to  the  delivery  of  grain  coming  over  the  Galena 
division  of  respondents  road.  As  to  such  grain  the 
mandamus  should  not  have  been  awarded. 

When,  however,  we  examine  the  record  as  to  the 
connection  between  the  relators'  elevator  and  the  Wis- 
consin and  Milwaukie  divisions  of  respondent's  road, 
we  find  a  very  difl'erent  state  of  facts.  The  track  on 
West  Water  street  is  a  direct  continuation  of  the  line 
of  the  Wisconsin  and  Milwaukie  divisions  ;  cars  com- 
ing on  this  track  from  these  divisions  do  not  cross  the 
river.  The  Munn  &  Scott  elevator,  to  which  the 
respondent  delivers  grain,  is,  as  already  stated,  upon 
a  Bide  track  connected  with  this  track.  The  respondent 
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not  only  uses  this  track  to  deliver  grain  to  the  Mnnn  & 
Scott  elevator,  but  it  also  delivers  lumber  and  other 
freight  upon  this  track,  thus  making  it  not  only  legally, 
but  actually,  by  positive  occupation,  a  part  of  its  road. 
The  respondent,  in  its  return,  admits,  in  explicit  terms, 
that  it  has  an  equal  interest  with  the  Pittsburg,  Fort 
Wayne,  &  Chicago  Eailroad  in  the  track  laid  in  West 
Water  street.  It  also  admits  its  use,  and  the  only 
allegation  made  in  the  return  for  the  purpose  of  show- 
ing any  difficulty  in  delivering  to  relators'  elevator  the 
grain  consigned  thereto  from  the  Wisconsin  and  Mil- 
waukie  divisions,  is,  that  those  divisions  connect  with 
the  line  on  West  Water  street  only  by  a  single  track, 
and  that  respondent  can  not  deliver  bulk  grain  or  other 
freight  to  tJie  elevator  of  relators,  even  from  those 
divisions,  without  large  additional  expense,  caused  by 
the  loss  of  use  of  motive  power,  labor  of  servants, 
and  loss  of  use  of  cars,  while  the  same  are  being 
delivered  and  unloaded  at  said  elevator  and  brought 
back.  As  a  reason  for  non-delivery  on  the  ground  of 
difficulty,  this  is  simply  frivolous.  The  expense  caused 
by  the  loss  of  the  use  of  motive  power,  labor,  and  cars, 
while  the  latter  are  being  taken  to  their  place  of  desti- 
nation and  unloaded,  is  precisely  the  expense  for  which 
the  company  is  paid  its  freight.  It  has  constructed 
this  line  on  West  Water  street,  in  order  to  do  the  very 
work  which  it  now,  in  general  terms,  pronounces  a 
source  of  large  additional  expense ;  yet  it  does  not  find 
the  alleged  additional  expense  an  obstacle  in  the  way 
of  delivering  grain  upon  this  track  at  the  warehouse  of 
Munn  &  Scott,  or  delivering  other  freights  to  other 
persons  than  the  relators.  Indeed,  it  seems  evident, 
from  the  diagrams  attached  to- the  record,  that  three  of 
the  elevators  to  which  the  respondent  delivers  grain 
are  more  difficult  of  access  than  that  of  the  relators, 
and  three  of  the  others  have  no  appreciable  advantage 
in  that  respect,  if  not  placed  at  a  decided  disadvantage. 
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by  the  fact  that  they  can  be  reached  only  by  crossing 
the  river. 

We  presume,  however,  from  th)  argument,  that  the 
respondent's  counsel  place  no  reliance  upon  this  alle- 
gation of  additional  expense,  so  far  as  the  Wisconsin 
and  Milwaukie  divisions  are  concerned.  They  rest  the 
defense  on  the  contracts  made  between  the  company 
and  the  elevators  above  named,  for  exclusive  delivery 
to  the  latter,  to  the  extent  of  their  capacity.  This 
brings  us  to  the  most  important  question  in  the  case. 
Is  a  contract  of  this  character  a  valid  excuse  to  the 
company  for  refusing  to  deliver  grain  to  an  elevator, 
upon  its  lines  and  not  a  party  to  the  contract,  to  which 
such  grain  has  been  consigned  ? 

In  the  oral  argument  of  this  case  it  was  claimed,  by 
counsel  for  the  respondent,  that  a  railroad  company  was 
a  mere  private  corporation,  and  that  it  was  the  right 
and  duty  of  its  directors  to  conduct  its  business  merely 
with  reference  to  the  pecuniary  interests  of  the  stock- 
holders. The  printed  arguments  do  not  go  to  this 
extent,  in  terms,  but  they  are  colored  throughout  by 
the  same  idea,  and  in  one  of  them  we  find  counsel 
applying  to  the  supreme  court  of  the  United  States, 
and  the  supreme  court  of  Pennsylvania,  language 
of  severe  and  almost  contemptuous  disparagement, 
because  those  tribunals  have  said  that  ^^  a  common 
carrier  is  in  the  exercise  of  a  sort  of  public  oflSce." 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
Bow.  381 ;  Sandford  v.  Railroad  Co.,  24  Pa.  380.  K 
the  language  is  not  critically  accurate,  perhaps  we  can 
pardon  these  courts,  when  we  find  that  substantially 
the  same  language  was  used  by  Lord  Holt,  in  Coggs 
V.  Bernard,  2  Lord  Raymond,^  909,  the  leading  case  in 
aU  our  books  on  the  subject  of  bailments.  The 
language  of  that  case  is,  that  the  common  carrier 
** exercises  a  public  employment." 

We  shall  engage  in  no  discussion  in  regard  to  names. 
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It  is  immaterial  whether  or  not  these  corporations  can 
be  properly  said  to  be  in  the  exercise  of  *'  a  sort  of 
public  office,"  or  whether  they  are  to  be  styled  private, 
or  qicasi  public  corporations.  Certain  it  is,  that  they 
owe  some  important  duties  to  the  public,  and  it  only 
concerns  us  now  to  ascertain  the  extent  of  these  duties 
as  regards  the  case  made  upon  this  record. 

It  is  admitted  by  respondent's  pounsel,  that  railway 
companies  are  common  carriers,  though  even  that 
admission  is  somewhat  grudgingly  made.  Regarded 
merely  as  a  common  carrier  at  common  law,  and  inde- 
pendently of  any  obligations  imposed  by  the  acceptance 
of  its  charter,  it  would  owe  important  duties  to  the  pub- 
lic, from  which  it  could  not  release  itself,  except  with  the 
consent  of  every  person  who  might  call  upon  it  to  per- 
form them.  Among  these  duties,  as  well  defined  and 
settled  as  anything  in  the  law,  was  the  obligation  to 
receive  and  carry  goods  for  all  persons  alike,  without 
injurious  discrimination  as  to  terms,  and  to  deliver 
them  in  safety  to  the  consignee,  unless  prevented  by 
the  act  of  God  or  the  public  enemy.  These  obligations 
grew  out  of  the  relation  voluntarily  assumed  by  the 
carrier  toward  the  public,  and  the  requirements  of 
public  policy,  and  so  important  have  they  been  deemed 
that  eminent  judges  have  often  expressed  their  regret 
that  common  carriers  have  ever  been  permitted  to  vary 
their  common  law  liability,  even  by  a  special  contract 
with  the  owner  of  the  goods. 

Regarded,  then,  merely  as  a  common  carrier  at  com- 
mon law,  the  respondent  should  not  be  permitted  to 
say  it  will  deliver  goods  at  the  warehouse  of  A.  and  B., 
but  will  not  deliver  at  the  warehouse  of  C,  the  latter 
presenting  equal  facilities  for  the  discharge  of  freight^ 
and  being  accessible  on  respondent's  line. 

But  railway  companies  may  well  be  regarded  as 
under  a  higher  obligation,  if  that  were  possible,  than 
that  imposed  by  the  common  law,  to  discharge  their 
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duties  to  the  public,  as  common  carriers,  fairly  and  im- 
partially. As  has  been  said  by  other  courts,  the  state 
has  endowed  them  with  something  of  its  own  sover- 
<»ignty,  in  giving  them  the  right  of  eminent  domain. 
By  virtue  of  this  power,  they  take  the  lands  of  the 
citizen  against  bis  will,  and  can,  if  need  be,  demolish 
his  house.  Is  it  supposed  that  these  great  powers  were 
granted  merely  for  the  private  gain  of  the  corporators  ? 
On  the  contrary,  we  all  know  the  companies  were 
created  for  the  public  good. 

The  object  of  the  legislature  was  to  add  to  the 
means  of  travel  and  commerce.  If,  then,  a  common 
carrier  at  common  law  came  under  obligations  to  the 
public,  from  which  he  could  not  discharge  himself  at 
his  own  volition,  still  less  should  a  railway  company 
be  permitted  to  do  so,  when  it  was  created  for  the 
public  benefit,  and  has  received  from  the  public  such 
tjxtraordinary  privileges.  Railway  charters  not  only 
give  a  perpetual  existence  and  great  power,  but  they 
have  been  constantly  recognized  by  the  courts  of  this 
country  as  contracts  between  the  companies  and  the 
state,  imposing  reciprocal  obligations. 

The  courts  have  always  been,  and  we  trust  always 
wDl  be,  ready  to  protect  these  companies  in  their  char- 
tered rights,  but,  on  the  other  hand,  we  should  be 
equally  ready  to  insist  that  they  perform  faithfully  to 
the  public  those  duties  which  were  the  object  of  their 
chartered  powers. 

We  are  not,  of  course,  to  be  understood  as  saying, 
or  intimating,  that  the  legislature,  or  the  courts,  may 
require  from  a  railway  company  the  performance  of 
any  and  all  acts  that  might  redound  to  the  publio 
benefit,  without  reference  to  the  pecuniary  welfare  of 
the  company  itself.  We  hold  simply  that  it  must 
perform  all  those  duties  of  a  common  carrier  to  which 
it  knew  it  would  be  liable  when  it  sought  and  obtained 
its  charter,  and  the  fact  that  the  public  has  bestowed 


312  AMERICAN    RAILWAY    REPORTS. 

^^— ^^^»— 'i^^— — —  III!  II  1 

Chicago,  &c.  R.  R.  Co.  9.  People  of  Illinois  e»  rel,  Hempstead. 

upon  it  extraordinary  powers,  is  but  an  additional 
reason  for  holding  it'to  a  complete  performance  of  it& 
obligations. 

The  duty  sought  to  be  enforced  in  this  proceedings 
is  the  delivery  of  grain  in  bulk  to  the  warehouse  to 
which  it  is  consigned,  such  warehouse  being  on  the 
line  of  the  respondent's  road,  with  facilities  for  its 
delivery  equal  to  those  of  the  other  warehouses  at 
which  the  company  does  deliver,  and  the  carriage  of 
grain  in  bulk  being  a  part  of  its  regular  business.  This^ 
then,  is  the  precise  question  decided  in  the  Vincent 
Case,  in  49  Ill.j  and  it  is  unnecessary  to  repeat  what 
was  there  said.  We  may  remark,  however,  that,  aa 
the  argument  of  counsel  necessarily  brought  that  case 
under  review,  and  as  it  was  decided  before  the  reor- 
ganization of  this  court  under  the  new  constitution, 
the  court  as  now  constituted  has  re-examined  that  de- 
cision, and  fully  concurs  therein.  That  case  is  really 
decisive  of  the  present,  so  far  as  respects  grain  trans- 
ported on  the  Wisconsin  and  Milwaukee  divisions  of  re- 
spondent's  road.  The  only  difference  between  this 
and  the  Vincent  Case,  is  in  the  existence  of  the  con- 
tract for  exclusive  delivery  to  the  favored  warehouses,, 
and  this  contract  can  have  no  effect  when  set  up  against 
a  person  not  a  party  to  it,  as  an  excuse  for  not  per- 
forming toward  such  person  those  duties  of  a  common 
carrier  prescribed  by  the  common  law,  and  declared 
by  the  statute  of  the  state. 

The  contract  in  question  is  peculiarly  objectionable 
in  its  character,  and  peculiarly  defiant  of  the  obliga- 
tions of  the  respondent  to  the  public  as  a  common 
carrier.  If  the  principle  implied  in  it  were  conceded, 
the  railway  companies  of  the  state  might  make  similar 
contracts  with  individuals  at  every  important  point 
upon  their  lines,  and  in  ri?gard  to  other  articles 
of  commerce  besides  grain,  and  thus  subject  the  busi- 
ness of  the  state  almost  wholly  to  their  control,  as  a 
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meaBS  of  their  own  emolumeDt.  Instead  of  making  a 
contract  with  several  elevators,  as  in  the  present  case, 
each  road  that  enters  Chicago  might  contract  with  one 
alone,  and  thus  give  to  the  owner  of  such  elevator  an 
absolute  and  complete  monopoly  in  the  handling  of  all 
the  grain  that  might  be  transported  over  such  road. 
So  too,  at  every  important  town  in  the  interior,  each 
road  might  contract  that  all  the  lumber  carried  by  it 
should  be  consigned  to  a  particular  yard.  How  injurious 
to  the  public  would  be  the  creation  of  such  a  system  of 
organized  monopolies  in  the  most  important  articles  of 
commerce,  claiming  existence  under  a  perpetual  char- 
ter from  the  state,  and,  by  the  sacredness  of  such 
charter,  claiming  also  to  set  the  legislative  will  itsel  f  at 
defiance,  it  is  hardly  worth  while  to  speculate.  It 
would  be  difficult  to  exaggerate  the  evil  of  which^such 
a  system  would  be  the  cause,  when  fully  developed, 
and  managed  by  unscrupulous  hands. 

Can  it  be  seriously  doubted  whether  a  contract,  in- 
volving such  a  principle,  and  such  results,  is  in  con- 
flict with  the  duties  which  the  company  owes  to  the 
public  as  a  common  carrier  1  The  fact  that  a  contract 
has  been  made  is  really  of  no  moment,  because,  if  the 
company  can  bind  the  public,  by  a  contract  of  this 
sort,  it  can  do  the  same  thing  by  a  mere  regulation  of 
its  own,  and  say  to  these  relators  that  it  will  not  deliver 
at  their  warehouse  the  grain  consigned  to  them,  because 
it  prefers  to  deliver  it  elsewhere.  The  contract,  if  vicious 
in  itself,  so  far  from  excusing  the  road,  only  shows 
that  the  policy  of  delivering  grain  exclusively  at  its 
chosen  warehouses,  is  a  deliberate  policy,  to  be  fol- 
lowed for  a  term  of  years,  during  which  these  con- 
tracts run. 

It  is,  however,  urged  very  strenuously,  by  counsel  for 
the  respondent,  that  a  common  carrier,  in  the  absence  of 
contract,  is  bcund  to  carry  and  deliver  only  according  to 
the  cusiuiij  and  usage  of  his  business ;  that  it  depends 
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upon  himself  to  establish  such  custom  and  usage; 
and  that  the  respondent,  never  having  held  itself  out 
as  a  carrier  of  grain  in  bulk,  except  upon  the  condition 
that  it  may  itself  choose  the  consignee,  this  has  be- 
come the  custom  and  usage  of  its  business,  and  it 
can  not  be  required  to  go  beyond  this  limit.  In  an- 
swer to  this  position,  the  fact  that  the  respondent  has 
derived  its  life  and  powers  from  the  people,  through 
the  legislature,  comes  in  with  controlling  force.  Ad- 
mit, if  the  respondent  were  a  private  association, 
which  had  established  a  line  of  wagons,  for  the  pur- 
pose of  carrying  grain  from  the  Wisconsin  boundary 
to  the  elevator  of  Munn  &  Scott,  in  Chicago,  and  had 
never  offered  to  carry  or  deliver  it  elsewhere,  that  it 
could  not  be  compelled  to  depart  from  the  custom  or 
usage  of  its  trade.  Still  the  admission  does  not  aid 
the  respondent  in  this  case.  In  the  case  supposed,  the 
carrier  would  establish  the  terminal  points  of  his  route 
at  his  own  discretion,  and  could  change  them  as  his 
interests  might  demand.  He  offers  himself  to  the 
public  only  as  a  common  carrier  to  that  extent,  and  he 
can  abandon  his  first  line  and  adopt  another  at  his  own 
volition.  If  he  should  abandon  it,  and,  instead  of 
offering  to  carry  grain  only  to  the  elevator  of  Munn  & 
Scott,  should  offer  to  carry  it  generally  to  Chicago, 
then  he  would  clearly  be  obliged  to  deliver  it  to  any 
consignee  in  Chicago  to  whom  it  might  be  sent,  and  to 
whom  it  could  be  delivered,  the  place  of  delivery 
being  upon  his  line  of  carriage. 

In  the  case  before  us,  admitting  the  position  of 
counsel  that  a  common  carrier  establishes  his  own 
line  and  terminal  points,  the  question  arises,  at  what 
time  and  how  does  a  railway  company  establish  them  ? 
We  answer,  when  it  accepts  from  the  legislature  the 
charter  which  gives  it  life,  and  by  virtue  of  such  ac- 
ceptance. That  is  the  point  of  time  at  which  its 
obligations  begin.     It  is  then  that  it  holds  itself  out  to 
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the  world  as  a  common  carrier,  whose  business  will 
begin  as  soon  as  the  road  is  constructed  upon  the  line 
which  the  charter  has  fixed.  Suppose  this  ipspondent 
had  asked  from  the  legislature  a  charter  authorizing  it 
to  carry  grain  in  bulk  to  be  delivered  only  at  the 
elevator  of  Munn  &  Scott,  and  no  where  else  in  the 
city  of  Chicago.  Can  any  one  suppose  such  charter 
would  have  been  granted?  The  supposition  is  pre- 
posterous. But,  instead  of  a  charter  making  a  par- 
ticular elevator  the  terminus  and  place  of  delivery, 
the  legislature  granted  one  which  made  the  city  of 
Chicago  itself  the  terminus,  and  when  this  charter  was 
accepted  there  at  once  arose,  on  the  part  of  the  re- 
spondent, the  corresponding  obligation  to  deliver 
grain  at  any  point  within  the  city  of  Chicago,  upon  its 
lines,  with  suitable  accommodations  for  receiving  it,  to 
which  such  grain  might  be  consigned.  Perhaps  grain 
in  bulk  was  not  then  carried  in  cars,  and  elevators 
may  not  have  been  largely  introduced.  But  the 
charter  was  granted  to  promote  the  conveniences  of 
commerce,  and  it  is  the  constant  duty  of  the  respond- 
ent to  adapt  its  agencies  to  that  end.  When  these 
elevators  were  erected  in  Chicago,  to  which  the  re- 
spondent's line  extended,  it  could  only  carry  out  the 
obligations  of  its  charter  by  receiving  and  delivering 
to  each  elevator  whatever  grain  might  be  consigned  to 
it,  and  it  is  idle  to  say  such  obligation  can  be  evaded 
by  the  claim  that  such  delivery  has  not  been  the  cus- 
tom or  usage  of  respondent.  It  can  be  permitted  to 
establish  no  custom  inconsistent  with  the  spirit  and 
object  of  its  charter. 

It  is  claimed  by  counsel  that  the  charter  of  re- 
spondent authorizes  it  to  make  such  contracts  and 
regulations  as  might  be  necessary  in  the  transaction  of 
its  business.  But  certainly  we  can  not  suppose  the 
legislature  intended  to  authorize  the  making  of  such 
rules  or  contracts  as  would  defeat  the  w^ry  object  it  had 
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in  view  in  granting  the  charter.  The  company  can 
make  such  rules  and  contracts  as  it  pleases,  not  incon- 
sistent with  its  duties  as  a  common  carrier,  but  it  can 
go  no  further,  and  any  general  language  which  its 
charter  may  contain  must  necessarily  be  construed 
with  that  limitation.  In  the  case  of  Chicago  7).  Rumpif, 
46  III.  94,  this  court  held  a  clause  in  the  charter,  giv- 
ing the  common  council  the  right  to  control  and  regu- 
late the  business  of  slaughtering  animals,  did  not 
authorize  the  city  to  create  a  monopoly  of  the  business, 
under  pretense  of  regulating  and  controlling  it. 

It  is  unnecessary  to  speak  particularly  of  the  rule 
adopted  by  the  company  in  reference  to  the  transpor- 
tation of  grain.  What  we  have  said  in  regard  to  the 
contract  applies  equally  to  the  rule. 

The  principle  that  a  railroad  company  can  make  no 
injurious  or  arbitrary  discrimination  between  in- 
dividuals in  its  dealings  with  the  public,  not  only  com- 
mends itself  to  our  reason  and  sense  of  justice,  but  is 
sustained  by  adjudged  cases.  In  England,  a  contract 
which  admitted  to  the  door  of  a  station,  within  the  yard 
of  a  railway  company,  a  certain  omnibus,  and  excluded 
another  omnibus,  was  held  void.  Marriot  n.  L.  &  S. 
VV.  R.  R.  Co.,  87  Eng.  Com.  Law,  498. 

In  Gaston  v.  Bristol,  &c.  R.  R.  Co.,  95  Eng.  Com. 
Law,  641,  it  was  held,  that  a  contract  with  certain 
ironmongers,  to  carry  their  freight  for  a  less  price  than 
that  charged  the  public,  was  illegal,  no  good  reason  for 
the  discrimination  being  shown. 

In  Crouch  t?.  L.  &.  N.  W.  R.  Co.,  78  Eng.  <7om. 
Law,  254,  it  was  held,  a  railway  company  could  not 
make  a  regulation  for  the  conveyance  of  goods  which, 
in  practice,  affected  one  individual  only. 

In  Sandford  v.  Railroad  Company,  24  Pa.  882,  the 
court  held,  that  the  power  given  in  the  charter  of  a 
railway  company  to  regulate  the  transportation  of  the 
road  did  not  give  the  right  to  grant  exclusive  privileges 
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to  a  particular  express  company.  The  conrt  say,  *'  If 
the  company  possessed  this  power,  it  might  build  up 
one  set  of  men  and  destroy  others  ;  advance  one  kind 
of  business  and  break  down  another,  and  make  even 
religion  and  politics  the  tests  in  the  distribution  of  it& 
favors.  The  rights  of  the  people  are  not  subject  to  any 
such  corporate  control.** 

We  refer  also  to  Rogers*  Locomotive  Works  v.  Erie 
K.  R.  Co.,  20  JSr.  J.  Eq.  380,  and  State  v.  Hartford,  &c, 
R.  Co.,  29  Conn.  688. 

It  is  insisted  by  counsel  for  the  respondent  that 
even  if  the  relators  have  just  cause  of  complaint,  they 
can  not  resort  to  the  writ  of  mandamus.  We  are  of 
opinion,  however,  that  they  can  have  an  adequate 
remedy  in  no  other  way,  and  that  the  writ  will  there- 
fore lie. 

The  judgment  of  the  court  below  awarding  a  per- 
emptory mandamus  must  be  reversed,  because  it  applies 
to  the  Galena  division  of  respondent's  road,  as  well  as 
to  the  Wisconsin  and  Milwaukie  divisions.  If  it  had 
applied  only  to  the  latter,  we  should  have  affirmed  the 
judgment.  The  parties  have  stipulated  that,  in  case  of 
reversal,  the  case  shall  be  remanded,  with  leave  to  the 
relators  to  traverse  the  return.  We  therefore  make  no 
final  order,  but  remajid  the  case,  with  leave  to  both 
parties  to  amend  their  pleadings,  if  desired,  in  view  of 
what  has  been  said  in  this  opinion. 

Judgment  reversed. 
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BAILEY  V.   THE  HUDSON   RIVER  RAILROAD 

COMPANY. 

49  New  T<yrTc,  70. 

Court  of  Appeals  of  New  YorJc ;  April  Term^  1872. 

Oarriera.  Delivery  of  goods.  Where  goods  are  shipped  by  railroad  in 
pursuance  of  a  previous  agreement  between  the  consignor  an  j  con- 
signee, under  circumstances  showing  an  intent  on  the  part  of  the 
consignor  that  the  title  to  them  shall  vest  in  the  consignee  upon 
delivery  to  the  railroad  company,  as  carrier,  and  the  railroad  com- 
pany receipts  for  the  goods,  and  agrees  to  transport  safely  and 
deliver  them  to  the  consignee,  if,  by  the  subsequent  direction  of 
the  consignor,  the  railroad  company  delivers  the  goods  to  another 
person  than  the  consignee,  the  company  is  liable  to  the  consignee 
for  a  conversion  of  the  property. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  iu  the  first  judi- 
cial department. 

This  was  an  action  for  the  conversion  of  goods 
shipped  to  the  plaintifl's  by  the  defendant's  railroad. 

It  appeared  that  the  firm  of  Alden,  Prink,  &  Weston^ 
of  Cohoes,  N.  Y.,  had  consigned  to  the  plaintiffs  and 
shipped  to  them  by  the  defendant's  road,  three  cases  of 
dry  goods, upon  the  account  of  the  consignors.  The  plain- 
tiffs advanced  upon  the  goods  three-fourths  of  their 
value,  and  also  loaned  the  consignors  the  sum  of 
three  thousand  nine  hundred  and  seventy-four  dollars 
and  thirteen  cents,  for  which  the  latter  gave  the  check 
of  their  firm,  dated  a  few  days  ahead.  The  check  was 
not  paid,  and  the  parties  then  agreed  that  Alden, 
Frink,  &  Weston  should  send  plaintiffs,  in  payment  of 
the  debt,  eight  more  cases  of  dry  goods  ;  and  the  eleven 
cases  were  all  delivered  to  the  defendant's  agent,  in 
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Troy,  to  be  transported  and  delivered  to  the  plaintiffs, 
at  New  York  city,  and  the  defendant  gave  its  receipt, 
agreeing  so  to  transport  and  deliver  them.  Invoices  of 
all  the  goods  were  also  sent  to  the  plaintiffs,  stating 
that  the  goods  were  consigned  to  the  plaintiffs,  on 
acconnt  of  Alden,  Frink,  &  Weston.  While  the  goods 
were  still  in  the  possession  of  the  defendant,  Mr.  Prink, 
withont  the  knowledge  of  the  other  members  of  the  firm 
of  Alden,  Frink,  &  Weston,  undertook  to  change  the 
destination  of  the  goods  ;  and  upon  his  order,  without 
requiring  the  return  of  the  receipts  given,  the  defendant 
delivered  the  goods  to  other  parties,  by  whom  they 
were  sold,  on  account  of  Prink,  and  the  proceeds  paid 
over  to  him.  It  was  shown  that  the  plaintiffs  demanded 
the  goods  from  the  defendant,  at  New  York. 

The  court  directed  a  verdict  for  the  plaintiffs  for  the 
value  of  the  property;  and  the  defendant  excepted. 
Judgment  was  entered  upon  the  verdict  for  the  plain- 
tiffs, and  the  defendant  appealed  to  the  general  term. 
The  judgment  was  affirmed,  and  the  defendant  appealed 
to  the  court  of  appeals. 

T.  .R.  Strong^  for  the  appellant 

Samuel  Handy  for  the  respondents. 

Church,  Ch.  J. — It  is  undisputed  that  Alden,  Prink^ 
&  Weston  delivered  the  goods  in  question  to  the  de- 
fendant, to  be  transported,  by  them  to  the  plain- 
tiffs ;  that  they  were  consigned  to  the  plaintiffs,  and 
the  packages  properly  marked  with  the  name  of  the 
plaintiffs'  firm,  and  the  defendant  gave  a  receipt  for  the 
same,  agreeing  to  deliver  the  goods  safely  to  the  plain* 
tiffs,  at  the  city  of  New  York  It  is  also  undisputed 
that  the  plaintiffs  had  made  a  specific  advance  upon  a 
portion  of  the  goods,  and  the  remainder  were  shipped 
in  pursuance  of  an  agreement  between  the  plaintiffa 
and  Alden,  Prink,  &Weston,to  pay  for  money  borrowed 
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by  the  latter  of  the  former  a  few  days  previous,  and 
that  invoices  of  all  the  goods,  stating  the  consignment 
and  shipment  by  the  defendant's  railroad,  had  been 
forwarded  to  the  plaintiffs  by  mail.  This  was  snb- 
etantially  the  condition  of  things  on  October  17, 
when  one  of  the  members  of  the  firm  of  Alden,  Prink, 
&  Weston,  for  his  individual  benefit,  but  in  the  name 
of  his  firm,  changed  the  destination  of  the  goods,  and 
the  defendant  delivered  them  in  pursuance  of  such 
changed  destination  to  another  person.  The  question 
is  whether  the  title  had  vested  in  the  plaintiffs.  I 
think  it  had.  It  is  clear  that  the  consignors  delivered 
the  goods  to  the  carrier  for  the  plaintiffs  in  compliance 
with  their  contract  to  do  so.  The  parol  contract  was 
thereby  executed,  and  the  title  vested  in  the  plaintiffs. 
The  plaintiffs  occupied  the  legal  position  of  vendees 
after  having  paid  the  purchase  money  and  received  the 
delivery  of  the  goods.  But  it  is  unnecessary,  in  order 
to  uphold  this  judgment,  to  maintain  that  the  plaintiffs 
occupied  strictly  the  relation  of  vendees.  The  legal 
rights  of  a  vendee  attach  when  goods  are  shipped  to  a 
commission  merchant,  who  has  made  advances  upon 
them  in  pursuance  of  an  agreement  between  the  parties. 
Such  an  agreement  may  be  either  inferred  from  the  cir- 
cumstances or  shown  by  express  contract.  Holbrook 
7>.  Wight,  24  Wmd.  {N,  F.)  169 ;  HaiUe  d.  Smith,  1 
Bos.  i&  Pul.  663.  In  the  latter  case.  Eyre,  J.,  said  : 
"From  the  moment  the  goods  were  set  apart  for  this 
particular  purpose,  why  should  we  not  hold  the 
J)roperty  in  them  to  have  changed,  it  being  in  perfect 
conformity  to  the  agreement  and  such  an  execution 
thereof  as  the  justice  of  the  case  requires."  The  same 
principle  has  been  repeatedly  adopted.  Grosveuor  «. 
Phillips,  2  HiU  {N.  T.)  147. 

It  must  appear  that  the  delivery  was  made  with 
intent  to  transfer  the  property.  Until  this  is  done  the 
parol  agreement  is  executory,  the  title  remains  in  the 
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consignor,  and  he  has  the  power  to  transfer  the  property 
to  whomsoever  he  pleases,  and  render  himself  liable  for 
the  non-performance  of  the  contract.  It  is  urged  by 
the  counsel  for  the  defendant  that  no  bill  of  lading  was 
forwarded  or  delivered  to  the  plaintiffs,  and  that  until 
this  was  done  the  title  remained  in  the  consignors. 
This  is  undoubtedly  trne  in  many  cases;  bnt  it  is 
mainly  important  in  characterizing  the  act  of  the  ship- 
per, and  showing  with  what  purpose  and  intent  the 
goods  were  delivered  to  the  carrier.  If  A.  has  property, 
npon  which  he  has  received  an  advance  from  B. 
upon  an  agreement  that  he  will  ship  it  to  B.  to 
pay  the  advance,  or  to  pay  any  indebtedness, 
he  may  or  may  not  comply  with  his  contract. 
He  may  ship  it  to  C.  or  he  may  ship  it  to  B.  upon 
conditions.  As  owner,  he  can  dispose  of  it  as  he 
pleases.  But  if  he  actually  ships  it  to  B.  in  pur- 
suance of  his  contract,  the  title  vests  in  B.  upon  the 
shipment.  The  highest  evidence  that  he  has  done  so 
is  the  consignment  and  unconditional  delivery  to  B.  of 
the  bill  of  lading.  If  the  consignor  procures  an  advance 
upon  the  bill  of  lading  from  a  third  person,  or  delivers 
or  indorses  the  bill  of  lading  to  a  third  person  for  a  con- 
sideration, it  furnishes  equally  satisfactory  evidence 
that  the  property  was  not  delivered  to  the  consignee, 
for  the  simple  reason  that  it  was  delivered  to  some  one 
else.  But  I  apprehend  that  if  a  consignor  who  had 
made  such  an  agreement  retained  in  his  own  possession 
a  duplicate  of  the  bill  of  lading,  and  notified  the  con- 
signee by  letter  that  he  had  shipped  the  property  for 
him  in  pursuance  of  the  agreement,  or  in  any  other 
manner  the  intention  thus  to  ship  it  was  evinced,  the 
title  would  pass  as  effectually,  as  between  them,  as  if 
he  had  forwarded  the  bill  of  lading.  The  question 
whether  a  subsequent  indorsee  of  the  bill  of  lading  for 
a  valuable  considemtion   could  acquire   any    rights 

against  the  consignee,  is  not  involved.    As  against  the 
m— 21 
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consignor  the  delivery  of  the  property  to  the  carrier^ 
•  with  intent  to  comply  with  his  contract,  vests  the  title- 
in  the  consignee.  It  is  largely  a  question  of  intention. 
In  Mitchell  v,  Ide,  39  C.  S.  R.  260,  cited  by  the  de- 
fendants, Lord  Denman  said  :  **  The  intention  of 
Mackenzie  to  transfer  the  property  to  the  plaintiff  is 
unquestionable,  and  we  think  that  under  the  circum- 
stances he  has  carried  that  intention  into  effect.'*  And 
in  Bank  of  Rochester  ^.  Jones,  4  N.  F.  501,  this  court 
said :  "  When  the  bill  of  lading  has  not  been  delivered  to^ 
the  consignee,  and  there  is  no  other  evidence  of  an  in- 
tention on  the  part  of  the  consignor  to  consign  the 
specific  property  to  him,  no  lien  will  attach."  In  that 
O/ase  the  bill  of  lading  was  not  only  not  sent  to  the  con- 
signee, but  was  transferred  to  the  plaintiffs,  and  money 
borrowed  upon  it,  and  there  was  no  evidence  of  an 
intention  to  consign  the  flour  to  the  defendant  except 
upon  the  condition  of  paying  the  money  so  borrowed. 
It  should  be  observed  also  that  in  that  case  there  was 
no  agreement  to  consign  the  property  to  the  defendant 
as  security,  or  in  payment  of  the  indebtedness  due  him 
from  the  consignor.  Such  an  agreement,  either  express; 
or  implied,  is  important,  although  not  conclusive,  iu 
showing  the  intent  with  which  the  act  was  done.  In 
this  case  there  was  no  other  bill  of  lading  than  the 
receipt  produced  in  evidence,  and  no  duplicate  was 
taken  ;  but  the  intention  of  Alden,  Prink,  &  Weston  to 
transfer  this  specific  property  to  the  plaintiffs,  to  be 
applied  upon  their  indebtedness,  conclusively  appears 
by  the  undisputed  evidence.  1.  By  the  agreement  the 
day  prior  to  the  shipment.  2.  By  forwarding  invoices 
of  the  shipment  to  the  plaintiffs.  3.  By  making  the 
shipment  unconditionally.  4.  By  retaining  the  receipt 
given  by  the  defendant,  and  neither  making  or  attempt- 
ing to  make  any  use  of  it. 

These  acts  were  so  unequivocal  of  an  intention  to 
transfer  the  property  to  the  plaintiffs  that  there  remainBr 
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no  room  for  doubt.  The  moment  these  acts  were  done, 
the  title  vested  in  the  plaintiffs,  and  the  consignors 
were  powerless  to  interfere  with  the  property. 

The  recent  case  of  Oaynga  County  National  Bank 
V,  Daniels  (not  reported),  was  decided  against  the  con- 
signees upon  the  distinction  above  referred  to.  It  was 
held  in  that  case  that  the  consignors  did  not  deliver  the 
property  to  the  carrier  with  the  intention  to  vest  the 
title  in  the  defendants,  except  upon  condition  of  pay- 
ing a  draft  discounted  by  the  plaintiffs,  and  that  the 
bill  of  lading  was  delivered  upon  that  condition,  and 
that  on  the  defendants'  refusal  to  comply  with  the 
condition,  they  acquired  no  right  or  title  to  the  prop- 
erty, and  that  the  case  therefore  came  within  the 
principle  of  the  Bank  of  Rochester  v.  Jones,  supra. 
Here  the  intention  to  vest  the  title  is  clear  and  plain. 
It  is  urged  that  the  words  *'on  our  account,'*  in  the 
invoices,  evinced  an  intention  not  to  vest  the  title  in 
the  plaintiffs.  They  can  have  no  such  effect  in  this 
case,  even  if  standing  alone  and  unexplained  they 
might  have.  A  bill  of  lading,  for  which,  as  between 
the  parties,  the  invoices  were  a  substitute,  can  always 
be  explained  by  parol.  It  may  be  shown  by  parol  to 
have  been  intended  as  evidence  of  an  absolute  sale,  a 
trust,  a  mortgage,  a  pledge,  a  lien,  or  a  mere  agency. 
2  Hill^  151 ;  4  iir.  F.  COl,  and  cases  cited.  The  actual 
agreement  and  transaction  will  prevail,  and  it  was 
proved  by  two  of  the  members  of  the  firm,  and  uncon- 
tradicted, that  the  goods  were  in  fact  shipped  in  pur- 
suance of  the  agreement.  Besides,  these  words  are  not 
necessarily  inconsistent  with  the  agreement.  The 
goods  were  not  purchased  absolutely  by  the  plaintiffs 
at  a  specified  price,  but  were  to  be  sold  and  the  avails 
applied.  The  relation  of  the  plaintiffs  was  more  nearly 
that  of  trustee,  having  the  title,  and  bound  to  dispose 
of  the  property  and  apply  the  proceeds  in  a  particular 
manner,  and  the  consignors  were  the  cestuis  que  trusty 
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having  the  legal  right  to  enforce  the  terms  of  the 
agreement  for  their  benefit.  In  this  sense  the  property 
was  shipped  on  their  account,  and  the  agreement  is 
consistent  with  the  meaning  of  those  words.  The 
statate  of  frauds  has  no  application.  1st.  There  was  no 
sale.  2nd.  If  there  was,  the  consideration  was  paid. 
3rd.  The  property  was  specified,  when  the  agreement 
was  made,  as  being  that  which  had  been  and  was  then 
being  shipped,  and  the  plaintiffs  agreed  to  accept  that 
particular  property,  and  the  subsequent  delivery  to  the 
carrier  agreed  upon  was  in  legal  effect  a  delivery  to  the 
plaintiffs.  Cross  n.  O'Donnell,  44  N.  Y.  661 ;  Stafford 
V.  Webb,  Lalor's  Sup.  {HT.  Y.)  217. 

The  defendant  is  liable  for  a  conversion  of  the 
property.  It  had  receipted  the  property  and  agreed  to 
transport  safely,  and  deliver  it  to  the  plaintiffs.  Instead 
of  complying  with  its  contract,  it  delivered  the  prop- 
erty to  another  person  by  the  direction  of  one  who  had 
no  more  legal  authority  over  the  property  than  a 
stranger,  without  the  return  even  of  its  receipt.  The 
plaintiffs  had  vested  rights  which  the  defendant  was 
bound  to  respect,  and  with  a  knowledge  of  which  it 
was  legally  chargeable.  45  iT.  F.  49 ;  6  HiU  {N.  Y.) 
686 ;  24  Wend.  (iT.  Y.)  169 ;  Siory  on  BailTnerU,  414 ; 
31  N.  Y.  490.  It  was  its  duty  to  deliver  the  property 
to  the  real  owner.    45  N.  Y.  34. 

Judgment  affirmed  with  costs. 

All  concurred. 
Judgment  affirmed. 
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PEICE  %.  THE   OSWEGO   &   STEACUSE  EAIL- 

WAY  COMPANY, 

50  Nmo  TarJcy  218. 

Cowrt  of  Appeals  of  New  York;  November  Termy 

1872. 

Oarrien.  Delivery  of  goods.  Where  goods  are  fraudulently  ordered 
in  a  fictitious  name,  and  are  shipped  by  railway,  in  compliance  with 
the  order,  directed  to  such  fictitious  name,  the  railway  company 
which  receives  and  transports  the  goods,  if  it  delivers  them  to  a 
stranger  giving  such  fictitious  name,  without  requiring  from  him 
evidence  of  his  identity,  is  liable  to  the  consignor  for  the  value  of 
the  goods. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  for  the  fourth 
judicial  department. 

This  was  an  action  to  recover  the  value  of  goods 
carried  by  the  defendant,  and  alleged  to  have  been  im- 
properly delivered.  The  facts  found  by  tlie  referee 
before  whom  the  case  was  tried  are  fully  stated  in  the 
opinion.  The  referee  reported  in  favor  of  the  defend- 
ant, and  judgment  was  entered  accordingly,  from 
which  the  plaintiff  appealed  to  the  general  term, 
which  affirmed  the  judgment  for  the  defendant ;  and 
the  plaintiff  appealed  to  the  court  of  appeals. 

D.  Pratty  for  the  appellant 

Edwin  AlleUj  for  the  respondent. 

Qroveb,  J. — The  referee  found  as  a  conclusion  of 
law,  from  the  facts  found,  that  the  defendant  having 
delivered  the  bags  to  the  person  who  made  the  order 
for  them  (although  in  the  name  of  a  fictitious  firm), 
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without  notice  of  the  fraud,  was  not  liable  to  the 
plaintiff  therefor.  To  this  conclusion  the  appellant 
excepted.  The  counsel  for  the  respondent  insists  that 
if  the  legal  conclusion  is  not  sustained  by  the  facts 
found,  the  court  will  assume  that  he  found  sucn  addi- 
tional facts  as  were  necessary  for  that  purpose.  This 
position  is  correct,  subject,  however,  to  the  qualifica- 
tion that  it  must  appear  from  the  case  that  such  ad- 
ditional findings  would  have  been  warranted  by  the 
evidence.  Oberlander  v.  Spiess,  45  N.  T.  175.  In  the 
present  case  there  was  no  evidence  warranting  the 
finding  of  any  additional  facts  sustaining  the  legal 
conclusion.  The  question,  therefore,  is  whether  such 
conclusion  is  sustained  by  the  facts  found.  The  facts 
(so  far  as  material)  found  were :  That  the  plaintiff,  on 
and  prior  to  September,  1866,  was  a  dry -goods  mer- 
chant, doing  business  in  Syracuse.  That  the  defendant 
was  a  common  carrier  of  goods  between  Syracuse  and 
Oswego.  That  a  few  days  prior  to  September  10, 1866, 
Caleb  B  Morgan,  a  resident  of  Syracuse,  received  a 
letter  by  mail,  dated  and  mailed  at  Oswego,  directed 
to  him  at  Syracuse,  signed  S.  H.  Wilson  &  Co.,  in- 
quiring the  price  of  bags.  That  Morgan  had  been  a 
dealer  in  bags,  but  had  given  up  the  business,  and 
upon  receipt  of  the  letter  he  delivered  the  same  to  the 
plaintiff,  who  kept  bags  for  sale,  and  requested  the 
plaintiff  to  inform  him  of  the  price  of  the  said  bags. 
That  Morgan  did  not  know  any  person  or  firm  by  the 
name  of  S.  H.  Wilson  &  Co.,  nor  had  he  heard  of  any 
such  person  or  firm,  but  delivered  the  letter  to  the 
plaintiff,  believing  it  had  been  written  in  good  faith, 
in  the  ordinary  course  of  business,  by  a  firm  wishing 
to  purchase  bags.  That  the  plaintiff  upon  receipt  of 
the  letter  gave  to  Morgan  the  prices  of  bags,  who  com- 
municated them  in  a  letter,  addressed  and  mailed  by 
him  to  S.  H.  Wilson  &  Co.,  Oswego.  That  afterward, 
and  on  September  10  or  11,    the  plaintiff  received 
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througli  the  post-office  at  Syracase  a  letter,  mailed  at 
Oswpgo,  as  follows : 

*' Oswego,  Sept.  10,  1866. 
'*Mr.  Milton  Peice.— iS'tV;  We  are  in  want  of 
some  bags,  and  wrote  Mr.  Morgan,  sapposing  he  was 
in  the  trade,  and  he  has" quoted  your  prices  for  stock, 
&c.  Please  send  us  by  rail  100  of  each,  and  hope  you 
can  make  the  price  a  little  less,  and  will  be  able  to 
give  you  a  larger  order  soon.  Please  send  bill  by 
mail,  and  we  will  remit  check  for  amount  of  same. 

*'  (Signed)  S.  H.  Wilson  &  Co.'' 

That  on  September  13,  1866,  the  plaintiff,  with  a 
view  of  complying  with  the  order,  delivered  to  the  de- 
fendant at  Syracuse  three  bales  of  bags,  of  the  value 
of   two   hundred  and  five  dollars,  directed  to  S.  H. 
Wilson  &  Co.,  Oswego,  and  the  defendant  undertook, 
as  a  common  carrier,  to  carry  the  bags  to  Oswego,  and 
there  deliver  them  to  the  consignees,  and  also  mailed 
a  bill  of  the  bags  to  S.  H.  Wilson  &  Co.,  Oswego. 
That  the  defendant  carried  the  bags  to  Oswego  the 
same  day,  and  soon  after  their  arrival  at  Oswego,  and 
on  the  same  day,  a  man  called  at  the  office  of  the 
defendant  there,  and  asked  defendant's  agent  if  three 
bales  of  bags,  directed  to  S.  H.  Wilson  &  Co.,  had 
arrived.     He  was  informed  that  they  had,  and  he  then 
said  they  were  what  he  wanted,  and  oifered  to  and  did 
pay  the  freight  thereon,  and  they  were  delivered  to 
him  by  the  agent  of  the  defendant,  upon  signing  a 
receipt  therefor  in  the  name  of  S.  H.  Wilson  &  Co., 
and  they  were  taken  away.     That  the  plaintiff  did  not 
know  any  person  or  firm  by  the  name  of  S.  H.  Wilson 
&  Co.,  and  had  no  information  of  any  such  person  or 
firm,  except  what  was  contained  in  their  letter  to  him 
of  September  10,  and  in  the  letter  to   Morgan.     In 
fact,  there  was  no  such  firm  as  S.  H.  Wilson  &  Co.  in 
business  at  Oswego,  or  elsewhere,  and  the  letters  writ- 
ten in  the  name  of  S.  H.  Wilson  &  Co.  and  the  order 
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were  a  part  of  a  scheme  on  the  part  of  some  person  or 
persons  to  defraud  the  plaintiff  of  his  propertj^  and  no 
part  of  the  purchase  price  has  been  paid,  nor  has  the 
property  been  recovered,  or  the  person  who  received 
the  same  from  the  defendant  been  traced.  That  the 
defendant,  when  said  bags  were  received  and  delivered, 
did  not  know  any  person  or  firm  by  the  name  of  S,  H- 
Wilson  &  Co.,  nor  did  the  defendant  know  the  person 
to  whom  the  bags  were  delivered,  nor  did  they  require 
any  evidence  of  the  identity  of  the  person,  or  of  his 
being  connected  with  the  firm  of  S.  H.  Wilson  &  Co. 
That  it  was  the  usual  custom  of  the  defendant  not  to 
deliver  goods  to  a  stranger  without  his  being  identified, 
or  his  satisfying  the  defendant,  by  papers  or  otherwise, 
that  he  was  entitled  to  receive  them  ;  and  further,  that 
reasonable  care  and  prudence  required  such  precau- 
tions to  be  taken.  That  the  person  to  whom  the  bags 
were  delivered  by  the  defendant  was  the  person  who 
wrote  the  letters  signed  S.  H.  Wilson  &  (Jo.,  or  his  au- 
thorized agent  to  receive  said  bags  in  case  they  should  be 
sent  pursuant  to  the  order  of  September  10.  That  there 
was  no  evidence  from  which  it  could  be  found  whether 
his  name  was  S.  H.  Wilson  or  not.  That  when  the 
plaintiff  sent  the  bags  he  supposed  that  S.  H.  Wilson 
&  Co.  was  the  name  of  a  firm  at  Oswego,  and  when 
the  defendant  delivered  them  at  Oswego  it  had  no 
knowledge  of  the  fraud,  and  supposed  that  the  person 
to  whom  they  were  delivered  was  a  member  of,  or  rep- 
resented the  firm  of  S.  H.  Wilson  &  Co. 

It  is  the  duty  of  a  carrier  to  carry  the  goods  to  the 
place  of  delivery,  and  deliver  them  to  the  consignee. 
When  goods  are  safely  conveyed  to  the  place  of  desti- 
nation, and  the  consignee  is  dead,  absent,  or  refuses  to 
receive,  or  is  not  known,  and  can  not  after  reasonable 
diligence  be  found,  the  carrier  may  be  discharged  from 
further  responsibility  as  carrier,  by  placing  them  in  a 
proper  warehouse  for  and  on  account  of  the  owner. 
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Fisk  t.  Newton,  1  Dm.  {If.  Y.)  45.  The  responsibility 
continues  as  carrier  nntil  discharged  in  the  manner  above 
stated.  Hence,  a  delivery  to  a  wrong  person,  although 
upon  a  forged  order,  will  not  exonerate  the  carrier 
from  responsibility.  Powell  v.  Myers,  26  Wend,  {N. 
r.)  591.  In  examining  the  cases,  the  distinction  be- 
tween the  liability  of  carriers  and  warehousemen  must 
be  kept  in  mind.  The  former  is  responsible  as  insarer. 
The  latter  for  proper  diligence  and  care  only,  in  the 
preservation  of  the  property  and  its  delivery  to  the 
true  owner.  The  former  must,  at  their  peril,  deliver 
property  to  the  true  owner,  for  if  delivery  be  made  to 
the  wrong  i)erson,  either  by  an  innocent  mistake  or 
through  fraud  of  another,  they  will  be  responsible,  and 
the  wrongful  delivery  will  constitute  a  conversion. 
McEntee  v.  New  Jersey  Steamboat  Co.,  45  N.  T.  34. 
It  is  of  the  liability  of  a  warehouseman  after  the  re- 
sponsibility as  carrier  had  terminated,  that  the  chief 
judge  is  speaking,  in  the  opinion  in  Burnell  «.  New 
York  Central  E.  R.  Co.,  45  N.  Y.  184,  where  he  holds 
that  the  defendant  was  responsible  only  for  due  care 
and  diligence.  In  the  present  case,  the  goods  were 
consigned  to  S.  H.  Wilson  &  Co.,  Oswego.  This 
plainly  indicated  some  person,  or  rather  persons, 
known  by  and  doing  business  under  that  name.  But 
as  there  was  no  such  firm,  and  so  far  as  the  findings  or 
case  show,  never  had  been,  delivery  could  not  be  made 
to  the  consignees.  Then,  as  already  seen,  it  became 
the  duty  of  the  carrier  to  warehouse  the  goods  for  the 
owner.  Instead  of  this,  the  defendant  deliverfjd  them 
to  a  stranger,  without  making  any  inquiry  as  to  who  or 
what  he  was,  simply  upon  his  inquiring  if  such  goods 
for  Wilson  &  Co.  had  arrived,  and  upon  being  in- 
formed that  they  had,  saying  that  he  wanted  them. 
If  the  case  had  been  determined  by  the  referee  upon 
the  question  whether  due  care  had  been  used  by  the 
defendant,  it  would  have  been  necessary  to  determine 
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whether  the  goods  were  at  the  time  held  as  carrier  or 
as  bailee  of  another  character,  as  in  the  latter  case  only 
will  the  exercise  of  proper  care  exonerate  from  liability 
for  the  loss  of  the  property.  But  as  the  legal  conclu- 
sion of  the  referee  shows  that  the  judgment  was  not 
based  upon  any  finding  upon  that  question,  but  upon 
the  legal  conclusion  of  the  referee  that  the  defendant 
was  discharged  from  liability  by  having  delivt*red  the 
goods  to  the  person  who  wrote  the  letters  and  orders, 
or  his  authorized  agent,  it  is  unnecessary  to  determine 
whether  the  defendant  at  the  time  held  the  goods  as 
carrier  or  warehouseman,  because  if  the  legal  conclu- 
sion is  correct,  a  delivery  to  this  person  or  his  agent 
would  have  discharged  the  defendant  in  either  case, 
entirely  irrespective  of  the  degree  of  care  exercised  in 
making  delivery.  The  entire  findings  of  the  referee 
show  that  he  would  have  held  the  defendant  liable  had 
the  delivery  under  a  like  state  of  facts  been  made  to 
any  other  than  this  person.  The  opinion  of  the  learned 
judge,  given  at  the  general  term,  shows  that  the  judg- 
ment was  aflBrmed  by  that  court  upon  the  same  ground, 
and  that  the  case  would  have  been  differently  decided 
had  the  delivery  been  made  to  some  other  person. 
Indeed,  this  is  the  only  reason  that  can  with  any 
plausibility  be  given  for  the  judgment.  As  a  finding 
that  proper  care  had  been  exercised  by  a  bailee  of 
goods  whose  duty  it  was  to  keep  them  for  the  owner, 
when  he  had  delivered  them  to  an  entire  stranger, 
who  claimed  to  be  the  owner,  and  gave  no  evidence 
of  his  right  except  to  make  inquiry  if  they  had  ar- 
rived for  the  consignee,  and  saying  that  he  wanted 
them,  would  be  wholly  unsupported  by  the  evidence. 
The  question  is,  whether  the  person  who  wrote  the 
order  acquired  a  right,  so  far  as  the  defendant  was 
concerned,  to  a  delivery  of  the  goods  ;.  in  other  words, 
whether  as  to  it  he  was  the  consignee.  If  he  was,  the 
conclusion  of  the  referee  was  correct.     In  that  case, 
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delivery  to  him  discharged  the  carrier,  upon  the 
principle  that  any  delivery,  valid  as  to  the  consignee, 
is  a  defense  for  the  carrier  as  to  all  persons.  It 
would  hardly  be  claimed,  in  case  there  had  been  a  firm 
doing  business  at  Oswego  under  the  name  of  S.  H. 
Wilson  &  Co.,  a  swindler  would  make  himself  con- 
eignee  of  goods  or  acquire  any  right  whatever  thereto, 
which  were  in  fact  consigned  to  such  firm,  simply  by 
showing  that  he  had  forged  an  order  in  the  name  of  the 
firm  directing  such  consignment.  If  he  would  not 
thereby  acquire  any  right  to  the  goods,  delivery  to  him 
would  not  protect  the  carrier  any  more  than  if  made  to 
any  other  person.  In  American  Exp.  Co.  n.  Fletcher, 
26  iTid.  492,  the  facts  were  that  a  person  claiming  to 
be  J.  O' Riley  presented  himself  to  a  telegraph  operator, 
who  was  also  agent  of  the  express  company,  and 
presented  a  dispatch  to  be  forwarded  to  the  plaintiflp, 
signed  J.  O' Riley,  requesting  him  to  send  one  thousand 
nine  hundred  dollars,  which  the  operator  sent  through. 
That  in  due  time  the  operator,  in  his  capacity  of  agent 
for  the  express  company,  received  a  package  purport- 
ing to  contain  valuables,  addressed  to  J.  O' Riley, 
whereupon  the  same  person  who  had  sent  the  dispatch 
presented  himself  and  demanded  the  package,  which 
was  delivered  to  him.  It  turned  out  that  this  person 
was  not  J.  O' Riley,  but  a  swindler.  HeW^  that  the 
express  company  was  liable  to  the  plaintiflE  for  the 
money.  The  case  is  silent  as  to  whether  J.  O' Riley 
was  a  fictitious  name,  but  I  infer  that  it  was  not,  as  the 
plaintiff  would  not  be  likely  to  forward  that  amount  of 
money  to  a  person  unknown  to  him.  It  will  be  seen 
that  this  was  a  much  stronger  case  for  the  company 
than  is  that  of  the  present  defendant,  so  far  as  care  was 
concerned,  for  the  delivery  was  made  to  the  person 
known  by  the  company  to  be  the  one  who  sent  the 
dispatch,  while  the  defendant  knew  nothing  whatever 
about  the  letters  or  order  or  how  the  goods  came  to  be 
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forwarded,  consigned  as  they  were.  But  the  case 
directly  decides  that  no  right  to  the  package  was 
acquired  by  the  swindler  by  sending  a  dispatch  there- 
for in  the  name  of  another.  If  no  right  is  acquired  by- 
sending  a  dispatch  in  the  name  of  a  real  person,  it  is  a 
little  diflBcult  to  see  how  any  is  acquired  by  writing  in 
the  name  of  a  firm  having  no  existence,  especially  when 
the  facts  show,  as  in  the  present  case,  the  consignor 
supposed  he  was  dealing  with  a  substantial  business 
firm,  and  the  consignment  showed  that  it  was  intended 
to  be  made  to  such  a  firm. 

In  Ward  v.  Vermont,  &c.  E.  R.,  one  Collins  re- 
presented to  the  plaintiff  that  there  was  a  person  of  the 
name  of  J.  P.  Roberts  residing  at  Roxbury,  Mass.,  and 
fraudulently  induced  the  plaintiff  to  consign  goods  to 
him.  In  fact,  no  such  person  resided  there.  Upon 
the  arrival  of  the  goods,  CoUins  went  to  a  truckman 
and  personated  Roberts,  and  as  such  sent  the  truck- 
man for  the  goods,  to  whom  they  were  delivered  by  the 
company.  Ileld^  that  the  company  was  liable  to  the 
plaintiff  therefor.  That,  in  principle,  is  like  the  present 
case.  In  this  the  swindler  had  in  substance  represented 
to  the  plaintiff  that  there  was  a  business  firm  at  Oswego 
wishing  to  purchase  bags,  and  had  fraudulently  pro- 
cured a  consignment  of  bags  from  the  plaintiff  to  this 
firm,  when  in  fact  there  was  no  such  firm.  This  gave 
the  defendant  no  right  to  deliver  the  goods  to  any  one 
else.  The  argument  for  the  defendant  is  that  the  plain- 
tiff consigned  the  goods  to  S.  H.  Wilson  &  Co.,  and 
there  being  no  such  firm,  the  person  signing  the  name 
of  the  firm  to  the  letter  and  order  was,  in  respect  to  the 
goods,  to  be  regarded  as  the  firm  for  the  purpose  of  de- 
livery by  the  defendant.  This  is  in  direct  conflict  with 
the  intention  of  the  plaintiff,  apparent  from  the  con- 
signment. That  authorized  a  delivery  to  S.  H.  Wilson 
&  Co.,  and  to  no  other.  There  was  not  a  parti«le  of 
proof  that  the  person  who  wrote  the  letter  was  ever 
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known  to  any  one  by  that  name.  Tbe  consignment 
did  not  therefore  authorize  a  delivery  to  him.  The  de- 
fendant had  no  knowledge  whatever  of  the  letters,  and 
his  writing  them  furnished  no  evidence  to  it  of  his 
doing  business  in  that  name. 

Duff  Ti.  Budd,  7  Eng.  Com.  Law^  899,  was  a  case 
much  like  the  present.  The  evidence  that  the  i>er8on 
who  received  the  goods  was  the  same  stranger  who 
ordered  them  in  a  fictitious  name,  was  equally  strong 
as  in  the  present  case,  yet  there*  is  no  intimation  that 
by  this  fraud  he  acquired  any  right  to  the  goods  or  the 
defendant  any  authority  to  deliver  them  to  him,  and 
the  plaintiff  was  held  entitled  to  recover  of  the  carrier 
therefor.  See  also  Birkett  r).  Willan,  4  Eng.  Com. 
Law^  640.  Heugh  v.  London  Railway  Co.,  6  Law 
Exch.  Rep.  61,  and  McKean  v.  Ivor,  6  Id.  36,  are 
relied  upon  by  the  defendant.  In  the  former,  one 
Nurse,  who  had  been  in  the  employ  of  a  rubber  com- 
pany which  had  ceased  to  do  business,  wrote  and  sent 
to  the  plaintiff  an  order  for  goods  in  the  name  of  the 
company.  The  plaintiff  forwarded  the  goods  by  the 
defendant,  a  common  carrier,  consigned  to  the  com- 
pany. The  defendant  "tendered  the  goods  at  the  place 
where  the  company  had  carried  on  business.  The  per- 
sons in  possession  refusing  to  receive,  they  were  taken 
away  by  the  defendant,  who,  according  to  the  course 
of  business,  wrote  a  letter  addressed  to  the  company, 
advising  of  the  receipt  of  the  goods  and  requesting 
their  removal.  Nurse  thereafter  came  and  presented 
this  letter,  with  an  order  for  the  delivery  of  the  goods, 
signed  in  the  name  of  the  company  by  him,  to  the  defend- 
ant|  who  thereupon  delivered  the  goods  to  him.  Held^ 
that  the  liability  of  the  defendant  as  carrier  was  ter- 
minated by  the  tender,  and  that  whether  the  defendant 
had  been  negligent  in  the  delivery  was  a  question  of  fact 
for  the  jury.  The  latter  was  a  case  where  goods  had  been 
sent  to  a  fictitious  firm  upon  a  fraudulent  order,  by  the 
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plaintiflp,  consigned  to  the  firm  at  71  Greorge-street,  Glas- 
gow, that  being  the  address  specified  in  the  order,  by  the 
defendant,  a  carrier,  who,  upon  the  arrival  of  the  goods> 
followed  the  usage  universal  among  carriers  at  Glas- 
gow, which  was  tx)  send  notice  of  the  arrival  ot  the 
goods,  with  a  request  for  their  removal.  This  notice 
was  received  by  the  one  giving  the  order,  who  indorsed 
the  name  of  the  firm  thereon,  and  presented  it  to  and 
obtained  the  goods  from  the  defendant.  Held^  that 
the  defendant,  having  delivered  the  goods  according  to 
the  universal  usage  of  carriers,  had  complied  with  the 
directions  of  the  consignor,  which  must  be  taken  as  in- 
cluding such  usage,  and  was  therefore  not  liable. 

In  Stephenson  t).  Hart,  4  Bing.  476,  it  was  expressly 
held  that  the  carrier  had  no  right  to  make  delivery  to 
the  writer  of  the  fictitious  order.  But  it  is  said  that 
the  plaintiff  intended  the  goods  should  be  delivered  to 
the  writer  of  the  order.  Not  at  all.  He  did  not  con- 
sign them  to  the  writer  of  any  order,  but  to  Wilson  & 
Co.  This  is  the  only  evidence  of  his  intention  as  to  the 
persons  to  whom  delivery  should  be  made.  It  is  fur- 
ther said  that  it  was  the  plaintiff's  negligence  in  for- 
warding the  goods  without  ascertaining  that  there  was 
in  fact  such  a  firm.  I  am  unable  to  see  what  the  de- 
fendant had  to  do  with  this.  Its  duty  was  to  deliver 
to  the  firm,  and  if  that  could  not  be  found,  to  ware- 
house and  keep  for  the  owner.  The  same  might  be 
said  in  every  case  where  goods  were  forwarded  to  a  con- 
signee supposed  to  be  at  a  particular  place,  but  who,  in 
fact,  was  not  there.  The  usage  of  the  defendant  can 
not  avail  him  in  this  case.  The  referee  has  found  just 
what  was  done.  This  accords  with  the  evidence,  in 
which  there  was  no  conflict. 

The  judgment  appealed  from  must  be  reversed,  and 
a  new  trial  ordered,  costs  to  abide  event 

Ghubgh,  Ch.  J.,  dissented. 


AMERICAN    RAILWAY    REPORTS.  335 

Jeffcrsonyille,  &c.  R.  R.  Co.  v.  Gent. 

Allek,  J.,  did  not  vote. 
Others  concurred. 
Judgment  reversed. 


THE  JEPTERSONVILLE,  MADISON,  &  INDIAN- 
APOLIS  RAILROAD  COMPANY  v.  GENT. 

85  Indiana^  89. 

Supreme  Court  of  Indiana;  May  Terrriy  1871. 

Oarxlenu  Delivery  of  goods  to  consignee.  Pleading.  In  an  action 
against  a  railway  company,  for  a  failure  to  deliver  goods  received 
by  it  for  transportation  as  a  common  carrier,  the  complaint  must 
show  that,  after  the  receipt  of  the  goods  by  ttie  defendant,  bnd 
before  the  demand  for  their  delivery  was  made,  the  goods  had 
actually  been  transported  to  their  destination,  or  that  a  reascr.iible 
time  had  elapsed  for  their  transportation,  in  due  course,  or  that 
the  defendant  had  converted  them  to  its  own  use;  and  the  com- 
plaint must  also  show  that  the  defendant's  reasonable  frei(;ht  and 
charges  have  been  paid  or  tendered,  or  some  sufficient  reason  or 
excuse  for  not  doing  so  must  be  alleged. 

Appeal  to  the  supreme  court  of  Indiana  from  the 
circuit  court  for  Bartholomew  county. 

This  was  an  action  to  recover  the  value  of  a  quan- 
tity of  flour  received  by  the  defendant,  as  a  common 
carrier,  for  transportation,  but  not  delivered  as  agreed. 

The  substance  of  the  pleadings  and  the  proceedings 
in  the  case,  with  the  questions  involved,  are  fully 
stati^d  in  the  opinion.  The  defendant  having  demurred 
to  the  complaint,  the  demurrers  were  overruled,  and 
the  defendant  excepted.  Judgment  was  rendered  for 
the  plaintiffs ;  from  which  the  defendant  appealed. 
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SI  Stansifer^  T.  A,  Hendricks^  0.  B.  Hordy  and  A. 
W.  HendricJcs^  for  the  appellant. 

R.  HiU^  and  O.  TT.  Richardson^  for  the  appellees. 

Pettit,  J. — Thomas  Gtent,  Thomas  Gaff,  and  James 
Gaff,  partners  as  Thomas  Gent  &  Co.,  complain  of  the 
Jeffersonville,    Madison,    &    Indianapolis     Railroad 
Company,  and  say  that  the  defendant  is  a  corporation, 
and  a  common  carrier  of  goods  for  hire ;   that  the 
plaintiffs,  at  the  request  of  defendant^^  caused  to  be 
delivered  to  defendant  divers  goods,  that  is  to  say, 
one  hundred  barrels  of  flour  of  the  plaintiffs,  to  be 
carried  by  the  defendant  in  and  by  certain  cars  of  the 
defendant  from  Columbus  to    Indianapolis,   in  said 
state,  and  there  to  be  delivered  to  the  plaintiffs,  for 
freight  and  reward  in  that  behalf;  that  the  defendant 
then  and   there  gave  to  plaintiffs  a  bill  of  lading,  a 
copy  of  which  is  filed  herewith,  and  the  defendant 
there  received  the  same  for  the  purpose  aforesaid  ;  that 

afterwards,  to  wit,  on  the day  of ,  18(57, 

the  plaintiffs  at  Indianapolis,  aforesaid,  demanded 
said  goods  from  defendant,  but  defendant  did  not 
deliver  said  goods  to  plaintiffs,  but  then  and  there 
failed  and  refused  to  do  so.  They  aver  that  said  goods 
were  then  and  there  of  the  value  of  fifteen  hundred 
dollars. 

The  plaintiffs  further  complain  of  defendant,  and 
say  that  defendant  is  a  corporation,  and  is  a  common 
carrier  of  goods  for  hire  from  Columbus  to  Indian- 
apolis, in  said  state ;  that  the  defendant  converted  to 
its  own  use  and  wrongfully  deprived  the  plaintiffs  of 
the  use  and  possession  of  the  plaintiffs'  goods ;  that  is 
to  say,  one  hundred  barrels  of  flour,  of  the  value  of 
fifteen  hundred  dollars,  which  the  plaintiffs  had  deliv- 
ered to  the  defendant  as  a  common  carrier  aforesaid, 
and  which  it  had  received  as  such  carrier,  to  be  carried 
by  it  for  the  plaintiffs,  for  reward  in  that  behalf. 
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Wherefore  plaintiffs  demand  jadgment  for  fifteea 
hundred  dollars. 

To  this  the  defendant  demurred  for  misjoinder  of 
<!auses  of  action,  and  to  each  paragraph  severally  for 
want  of  sufficient  facts  being  stated  therein  to  consti- 
tute a  cause  of  action.  The  demurrers  were  overruled, 
■and  exceptions  taken  to  the  ruling,  and  this  is  assigned 
for  error. 

Whether  right  or  wrong,  we  can  not  reverse  for  the 
ruling  on  the  misjoinder  of  causes  of  action.  2  Oav. 
<fe  H.  81,  §  62. 

The  court  erred  in  overruling  the  demurrer  to  the 
first  paragraph  of  the  complaint,  and  for  this  error  the 
judgment  must  be  reversed. 

The  averments  of  the  first  cause  of  action  are  sub- 
stantially, that  the  plaintiffs  delivered  to  defendant,  at 
Columbus,  one  hundred  barrels  of  flour,  to  be,  by  the 
defendant,  transported  by  rail  to  Indianapolis,  for 
freight  and  reward  to  be  paid  to  defendant  by  plain- 
tiffs ;  that  thereafter,  to  wit,  on  the day  of , 

1867,  plaintiffs  demanded  the  goods  of  defendant,  at 
Indianapolis,  but  the  defendants  then  and  there  refused 
to  deliver  the  same  to  plaintiffs. 

There  is  no  averment  as  to  the  day  when  the  flour 
was  delivered  to  defendant  at  Columbus,  except  as 
shown'  by  the  bill  of  lading,  and  there  is  no  averment 
fixing  the  time  when  the  demand  was  made  at  Indian- 
apolis.   The  allegation  is  simply,  that  afterwards,  to 

wit,  on  the day  of ,  1867,  the  demand  was 

made.  The  pleading  must  be  construed  most  strongly 
against  and  most  unfavorably  to  the  pleader.  There  is 
nothing  in  the  pleading  to  preclude  the  idea  that  the 
demand  at  Indianapolis  was  made  the  next  hour  or  the 
next  day  after  the  delivery  at  Columbus,  before  the 
flour  had  been  or  could  have  been  transported  to  In- 
dianapolis, in  a  reasonable  time  after  its  delivery,  in 
due  course  of  railroad  transportation ;  and  if  the  flour 
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had  not  been  received  at  Indianapolis,  when  the  de- 
mand was  made,  for  the  reason  that  a  reasonable  time- 
for  its  transportation  had  not  elapsed,  the  refusal  of 
the  defendant's  agents  at  Indianapolis  to  deliver  it, 
fixed  no  liability  upon  the  company. 

The  pleading,  to  be  good,  ought,  we  think,  to  show 
either  that  the  flour  had  been  transported  to  Indianapo- 
lis when  the  demand  was  made,  or  that  sufficient  time- 
had  elapsed  for  its  transportation,  or  that  the  flour  had 
been  converted  by  the  defendant  to  its  own  use. 

There  is  another  fatal  objection  to  this  cause  of 
action  in  our  judgment ;  common  carriers  have  a  right 
to  hold  goods  transported  by  them  until  their  reason- 
able freights  and  charges  are  paid. 

There  is  no  allegation  that  the  defendant's  reason- 
able freights  and  charges  had  been  paid  or  tendered  to- 
defendant,  nor  is  any  reason  or  excuse  given  for  not 
having  done  so.  Under  the  averments  of  the  pleading^ 
the  defendant  had  a  perfect  right  to  hold  the  flour,  even 
though  it  had  been  received  at  Indianapolis,  until  the 
charges  for  the  transportation  thereof  had  been  paid  or 
tendered. 

Story  on  Bailments  lays  down  the  law  as  follows^ 
sees.  685  and  688:  "In  virtue  of  the  delivery  of  the 
goods,  carriers  acquire  a  special  property  in  them,  and 
may  maintain  an  action  against  any  person  who  dis- 
places that  possession  or  does  any  injury  to  them.  This 
right  arises  from  their  general  interest  in  conveying  the 
goods,  and  their  responsibility  for  any  loss  or  injury  to 
them  during  their  transit.  And,  having  once  acquired 
the  lawful  possession  of  the  goods  for  the  purpose  of 
carriage,  the  carrier  is  not  obliged  to  restore  them  to  the- 
owner  again,  even  if  the  carriage  is  dispensed  with,  un- 
less upon  being  paid  his  due  remuneration  ;  for  by  the 
delivery  he  has  already  incurred  certain  risks.  The 
carrier  is  also  entitled  to  a  lien  on  the  goods  for  his  hire 
(and  his  advances  to  others  for  freight  and  storage)^ 
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and  is  not  compellable  to  deliver  them  until  he  receives 
it,  unless  he  has  entered  into  some  special  contract,  by 
which  it  is  waived."     See  also  sections  107  and  120. 

The  demurrer  to  the  second  paragraph  of  the  com- 
plaint was  properly  overruled.  That  paragraph  charges 
a  conversion  of  the  goods,  and  in  such  case  the  carrier 
is  not  entitled  to  have  a  demand  made  for  the  goods  of 
him  or  payment  of  the  freight  charges  to  him,  before 
suit  brought.  Chitty  on  Carriers,  91,  131 ;  Bobinson 
f>.  Skipworth,  23  Ind,  311,  315 ;  Story  on  Bailmenls^ 
§107. 

This  decision  renders  it  unnecessary  for  us  to  notice 
any  rulings  of  the  circuit  court  which  subsequently 
took  place,  for  had  the  demurrer  been  sustained  to  the 
first  paragraph  of  the  complaint,  the  pleadings  and 
after  issues  and  rulings  might  have  been  very  different 
from  what  they  are,  and  can  not,  therefore,  be  con- 
sidered as  properly  arising  in  the  record. 

The  judgment  is  reversed,  at  the  costs  of  the  ap- 
pellees ;  cause  remanded,  with  instructions  to  the  court 
below  ta  sustain  the  demurrer  to  the  firat  paragraph  of 
the  complaint,  and  for  further  proceedings. 
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ZINN  7i.  THE  NEW  JERSEY  STEAMBOAT  COM- 
PANY. 

40  Nm  Tori,  442. 

Court  of  Appeals  of  New  TorTc  ;  May  Term^  1872. 

Oanlen.  Delivery  of  goods  to  oonsignee.  A  consignee  of  goods, 
whether  they  are  transported  by  water  or  railroad,  is  entitled  to 
reasonable  notice  from  the  carrier  of  their  arrival,  and  to  a  fair  op- 
portunity to  remove  them.  Where  goods  are  shipped  by  railroad, 
and  before  reaching  their  destination,  are,  without  the  knowledge 
of  the  consignee,  transferred  by  the  carrier  to  a  steamboat,  and  are 
trau sported  to  their  destination  by  such  steamboat,  the  consignee 
is  under  no  obligation  to  be  on  the  look  out  for  them  at  the  wharf. 
And  where  the  consignee  is  unknown  to  the  carrier,  the  latter  is 
liable  for  the  consequences  of  neglecting  to  make  a  diligent  effort 
to  find  him. 

Where  a  carrier  neglects  to  give  notice  to  the  consignee  of  his  readi- 
ness to  deliver  goods  on  their  arrival,  and  from  the  consequent  de- 
lay in  delivery,  the  goods  depreciate  in  value,  the  subsequent  neglect 
of  the  consignee  to  remove  them  within  a  reasonable  time,  after 
notice  is  actually  given  him,  can  not  be  considered  contributory 
negligence  on  his  part,  which  will  relieve  the  carrier  from  liability 
for  the  depreciation.  The  duties  of  carrier  and  consignee  are  not 
concurrent,  but  in  succession,  and  their  negligence  can  not  contribute 
to  the  same  injury. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  sapreme  court  in  the  first  judi- 
cial department. 

This  was  an  action  to  recover  damages  alleged  to 
have  resulted  from  the  failure  of  the  defendant  to  de- 
liver to  the  plaintiffs  goods  consigned  to  them,  and  de- 
livered to  flie  defendant,  as  a  common  carrier,  by 
another  carrier. 

The  goods  were  shipped  by  railroad  from  Augusta, 
Michigan,  and  marked  with  the  name  of  the  plaintiffs' 
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firm,  **Zinn,  Aldrich,  &Co.,  New  York."  On  reaching 
Albany,  they  were  delivered  to  the  defendant  to  com- 
plete the  transportation  to  New  York,  and  arrived 
there  on  October  28,  1866.  The  plaintiffs  were  not 
aware  of  the  arrival  of  the  goods ;  no  notice  of  their 
arrival  was  given  by  the  defendant  to  the  plaintiffs,  and 
only  slight  efforts  made  by  its  agents  to  find  the  plain- 
tiffs. No  inquiries  were  made  for  them  of  any  one 
named  Zinn.  The  goods  were  stored  with  a  warehouse- 
man on  October  30,  1866.  The  plaintiffs  had  no  infor- 
mation of  the  arrival  of  the  goods  until  February  16, 
1867,  when  they  had  depreciated  in  value.  The  plain- 
tiffs received  them  from  the  warehouseman  about  the 
middle  of  April,  1867,  when  they  had  still  further 
depreciated. 

The  jury  found  a  verdict  for  the  plaintiffs.  The  de- 
fendant moved  for  a  new  trial  on  the  judge's  minutes. 
The  motion  was  denied,  and  defendant's  exceptions 
ordered  to  be  heard,  in  the  first  instance,  at  the  general 
term.  The  general  term  affirmed  the  order  denying  a 
new  trial,  and  directed  judgment  upon  the  verdict  for 
the  plaintiffs.     The  defendant  appealed. 

TT.  P.  Prentice^  for  the  appellant. 

Henry  N.  Beach^  for  the  respondents. 

AxLSN,  J. — Common  carriers  assume  not  only  the 
safe  carriage  and  delivery  of  property  to  the  consignee, 
but  also  that  merchandise  and  other  property  received 
by  them  for  transportation  shall  be  carried  to  the  place 
of  destination,  and  delivered  with  reasonable  dispatch ; 
and  for  any  unreasonable  delay,  either  in  the  trans- 
portation, or  its  delivery  after  its  arrival  at  the  termi- 
nus of  the  route,  they  are  responsible.  Hand  t>. 
Baynes,  4  Whart  204 ;  Raphael  «.  Pickford,  6  Scott 
Ck.  N.  JR.  478 ;  Blacks tock  v.  New  York,  &c.  R.  Co., 
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20  IS.  Y.  48 ;  Black  %.  Baxendale,  1  Exch.  410.  The 
liability  of  the  carrier  to  answer  for  the  non-delivery  of 
goods,  or  the  want  of  reasonable  expedition  in  their 
delivery,  after  their  arrival  at  the  place  of  their  des- 
tination, was  not  controverted  upon  the  trial. 

The  defendant  in  this  action  was  not  bound  to  de- 
liver the  merchandise  to  the  consignees  at  their  place 
of  business.  A  delivery  or  offer  to  deliver  at  the 
wharf  would  have  discharged  the  carrier  from  all 
responsibility  as  such  carrier.  Carriers  by  water  or 
railroad  are  not  held  to  a  delivery  of  goods  to  the  con- 
signees at  any  place  other  than  at  the  wharf  of  the 
vessel  or  the  railroad  station,  and  a  notice  to  the  con- 
signee of  the  arrival  of  the  goods,  and  of  a  readiness 
to  deliver,  comes  in  place  of  a  personal  delivery,  so 
far  as  to  release  the  carrier  from  the  extraordinary  and 
stringent  liability  incident  to  that  class  of  bailees. 
Gibson  v.  Culver,  19  Wmd.  {N.  7.)  305  ;  Fisk  n.  New- 
ton,  1  Denio  {N.  Y.)  45 ;  Penner  "o.  Buffalo,  &c.  R.  R. 
Co.,  44  N.  T.  505. 

If  the  consignee  is  present,  the  goods  may  be  ten- 
dered or  delivered  to  him  personally,  and  he  is  bound 
to  remove  them  within  a  reasonable  time.  If  he  is  not 
present,  he  is  entitled  to  reasonable  notice  from  the 
carrier  of  their  arrival,  and  a  fair  opportunity  to  take 
care  of  and  remove  them.  If  the  consignee  is  un- 
known to  the  carrier,  the  latter  must  use  proper  and 
reasonable  diligence  to  find  him  ;  and  if,  after  the  ex- 
ercise of  such  diligence,  the  consignee  can  not  be  found, 
the  goods  may  be  stored  in  a  proper  place,  and  the 
carrier  wiU  have  performed  his  whole  duty,  and  will 
be  discharged  from  liability  as  a  carrier.  But  for  wan* 
of  diligence  in  finding  the  consignee,  and  giving  notice 
of  the  arrival  of  the  goods,  the  carrier  is  liable  for  the 
damages  resulting  from  a  delay  in  the  receipt  of  the 
goods  by  the  consignee,  occasioned  by  such  want  of 
diligence.     He  can  only  relieve  himself  from  liability 
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by  storing  the  goods,  after,  by  the  use  of  reasonable 
diligence,  he  is  unable  to  find  the  consignee.    Witbeck 
«.  Holland,  45  N.  Y.  13.     A  common  carrier  has  not 
performed  his  contract  as  carrier  until  he  has  delivered 
or  offered  to  deliver  the  goods  to  the  owner,  or  done 
what  the  law  esteems  equivalent  to  a  delivery.     Smith 
«.  Nassau,  &c.  R.  R.  Co.,  7  FosL  {N.  -ff.)  86  ;  Price  ?). 
Powell,  3  N.  Y.  (3  ComsU)  322.    When  the  consignee  is 
unknown  to  the  carrier,  a  due  effort  to  find  him  is  a 
condition  precedent  to  a  right  to  warehouse  the  goods, 
and,  as  notice  to  the  consignee  takes  the  place  of  a 
personal  delivery  of  the  goods,  and  as  a  due  and  un- 
successful effort  to  find  the  consignee  will  alone  excuse 
the  want  of  such  notice,  it  follows  that  if  a  reasonable 
and  diligent  effort  is  not  made  to  find  the  consignee, 
the  carrier  is  liable  for  the  consequence  of  the  neglect 
What  is  a  due,  a  reasonable  effort,  and  what  is  proper 
and  reasonable  diligence,   depends   necessarily  very 
much  upon  the  circumstances  of  each  case,  and,  in  the 
nature  of  things,  is  a  question  of  fact  for  the  jury,  and 
not  of  law  for  the  court.     What  would  be  reasonably 
sufficient  in  one  place  might  be  entirely  inadequate  and 
insufficient  in  another,  and  the  extent  and  character  of 
the  inquiries  to  be  made,  in  the  exercise  of  a  reasonable 
diligence  on  the  part  of  the  carrier,  can  not  be  regu- 
lated or  prescribed  by  any  fixed  standard,   as  the 
standard  must  shift  with  the  varying  circumstances  of 
«ach  case.    The  law  can  not  and  does  not  define  the 
measure  of  duty,  making  it  the  same  in  all  cases  and 
under  all  circumstances,  in  cases  like  the  present ;  and, 
therefore,  the  question  whether  the  defendant  did  use 
proper  and  reasonable  diligence  to  find  the  consignee 
was  properly  submitted  to  the  jury.     Witbeck  v.  Hol- 
land, supra  /  Westchester,  &c.  R.  R.  Co.  «.  McElwee, 
67  Pa.  St.  311 ;  Hill  v.  Humphreys,    5  Watts  &  S. 
(Pa.)  123. 

The  motion  for  a  nonsuit  at  the  close  of  the  plain- 
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tiiffs'  case  was  properly  denied.  It  had  then  been 
proved  that  the  goods  had  been  brought  to  New  York 
by  the  defendant  as  a  common  carrier,  and  been  put  in 
store ;  that  the  plaintiffs,  the  consignees,  had  had  no 
notice  or  knowledge  of  their  arrival  or  of  their  storage, 
and  that  between  the  time  of  their  landing  in  New 
York  and  their  receipt  by  the  plaintiffs,  they  had 
greatly  depreciated  in  value.  No  attempt  had  been 
made  to  show  notice  of  the  arrival  of  the  goods,  or 
that  the  consignees  were  unknown,  or  could  not  be 
found. 

The  doctrine  of  concurrent  negligence  has  no  ap- 
plication to  the  case.  It  was  several  weeks  after  the 
landing  of  the  goods  from  the  defendant's  steamer  on 
the  wharf  in  New  York,  that  the  plaintiffs  learned  or 
knew  of  their  arrival,  in  any  view  of  the  evidence,  and 
at  that  time  the  goods  had  become,  in  a  measure,  un- 
salable, and  their  market  value  was  diminished.  From 
the  time  the  plaintiffs  had  notice  of  the  arrival  of  tbe 
goods,  and  that  they  were  subject  to  their  orders,  and 
a  reasonable  time  had  elapsed  for  their  removal,  they 
were  at  the  risk  of  the  plaintiffs,  and  no  liability 
attached  to  the  defendant  for  subsequent  depreciation 
in  value.  The  concurrent  acts  of  the  plaintiffs  and 
defendant  could  not  contribute  to  the  same  injury  ; 
their  duties  were  not  concurrent,  but  in  succession^ 
The  defendant's  duty  was  to  give  the  plaintiffs  notice,, 
or  make  due  diligence  to  find  them,  and  until  that  waa 
done  the  goods  were  at  its  risk ;  and  when  the  duty 
was  fully  performed  and  the  goods  put  in  store,  the 
liability  of  the  carrier  ceased,  and  the  risk  of  loss  by 
depreciation  in  value  was  upon  the  plaintiffs.  The 
duty  and  liability  of  the  one  grew  out  of  the  perform- 
ance of  duty  by  the  other. 

The  defendant  gave  evidence  of  all  that  was  done 
to  find  the  consignees,  and  the  effort  made  was  v^rj 
slight,   and  would  not  have   justified    the  court   in 
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ruling,  as  matter  of  law,  that  due  and  reasonable 
diligence  had  been  used  for  that  purpose.  The  in- 
quiries made  were  casual,  and  no  serious  attempt  was 
made  to  find  the  consignees,  or  to  give  them  notice  of 
the  arrival  of  the  goods.  Indeed,  on  cross-examina- 
tion, the  fireight  agent  of  the  defendant  testified  that  it 
was  not  their  custom  to  give  notice  to  the  people  in  the 
city,  and  doubtless  the  agents  and  servants  of  the  com- 
pany acted  under  a  mistake  as  to  the  duty  and  legal 
liability  of  the  carrier. 

There  was  no  question  touching  the  extraordinary 
liability  of  carriers  in  the  case.  The  claim  was  not 
against  the  defendant  as  an  insurer  of  the  safety  of  the 
property,  but  for  want  of  ordinary  and  reasonable 
diligence  in  the  performance  of  a  duty  resulting  by  im- 
plication from  the  contract  of  carriage.  The  judge, 
therefore,  properly  refused  to  instruct  the  jury  upon 
the  subject  of  the  extraordinary  liability  of  the  defend- 
ant as  a  common  carrier.  As  the  goods  had  been 
Bhip;)ed  from  Michigan  by  railroad,  and  the  plaintiffs 
had  no  knowledge  that  they  had  been  transferred  to 
the  defendant  at  Albany,  and  were  not  expecting  them 
by  steamboat,  there  was  no  occasion  for  them  to  be  on 
the  lookout  for  them  on  the  defendant's  wharf,  or  on 
the  arrival  of  the  boats  of  the  company.  There  was 
nothing  to  justify  the  submission  of  any  question  to 
the  jury  on  this  branch  of  the  case.  There  was  no 
complaint,  or  reason  for  complaint,  of  the  manner  in 
which  the  cause  was  submitted  to  the  jury,  and  the  ver- 
-dict  is  conclusive  upon  the  question  of  fact. 

The  judgment  must  be  affirmed. 

Fackham,  J.,  did  not  sit. 
Gbover,  J.,  did  not  vote. 
Others  concurred. 
Judgment  affirmed. 
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HEDGES  V.   THE  HUDSON   RIVEE  RAILROAD 

COMPANY. 

49  Neu  Tork,  228. 

« 

Court  of  Appeals  of  New  TorJc;  April  Term^  1872. 

Carriers.  Delivery  of  goods  to  ooosignee.  What  ifl  a  reasonable 
time  for  the  coDaignee  of  goods  transported  by  railroad  to  remoTe 
them  after  notice  of  their  arrival  is  given  him,  is,  where  the  facts 
are  not  disputed,  a  question  of  law  for  the  court.  And  if  it  is  snb- 
mitted  to  a  jury,  and  their  decision  is  different  from  what  the  law 
determines,  the  judgment  will  be  reversed. 

A  consignee  of  goods  transported  by  railroad  is  not  excused  from  his 
duty  of  removing  them  within  a  reasonable  time  after  notice  of 
their  arrival,  by  the  pressure  of  other  business.  Any  time  given  to 
other  matters,  after  he  receives  such  notice,  can  not  be  allowed  to 
him  in  determining  what  is  a  reasonable  time  to  remove  the  goods. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  superior  court  of  the  city  of 
New  York. 

This  was  an  action  to  recover  the  value  of  a  quantity 
of  paper,  owned  by  the  plaintiffs,  which  was  burned  at 
the  defendant's  freight  station,  in  the  city  of  New 
York. 

The  paper  had  been  shipped  to  be  delivered  to  plain- 
tiffs at  New  York  city,  and  arrived  at  defendant' s  freight 
station  in  that  city,  on  May  23,  at  7  a.  m.  The  plaintiffs 
received  notice  of  its  arrival  at  9.40  a.m.  on  May  24.  They 
directed  a  carman  who  did  their  work,  to  go  (after  he 
had  delivered  a  load  he  was  then  taking  on  his  truck) 
to  the  defendant's  station,  pay  the  freight  on  the  paper, 
and  "  bring  down  a  load  of  it  as  quick  as  you  can.'* 
The  carman  started  at  10.15  a.  m.,  took  five  hundred 
reams,  drove  back,  and  unloaded  by  about  3  p.  h.    He 
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did  not  return  for  another  load,  but  for  the  remainder 
of  the  day  carted  to  other  places  or  remained  idle. 

The  plaintiffs  gave  no  further  or  other  directions  as 
to  the  paper,  and  made  no  further  effort  to  get  it,  or  any 
part  of  it,  away  from  the  defendant's  station.  The  re- 
mainder of  the  paper  remained  in  the  car,  and  in  the 
night  of  that  day  and  the  morning  of  the  following  day 
was  burned.    The  tire  was  of  incendiary  origin. 

The  defendant  gave  evidence  tending  to  show  that  two 
loads  more  might  have  been  taken  away,  before  6  p.  m., 
the  hour  at  which  defendant  ceased  to  deliver  freight. 

The  court  charged  that  plaintiffs  were  bound  to  take 
away  the  paper  within  a  reasonable  time  after  notice, 
and  that  this  was  for  the  jury  to  decide. 

The  jury  found  a  verdict  for  the  plaintiffs.  The  de- 
fendant moved  for  a  new  trial,  and  the  motion  was 
denied.  From  the  judgment  the  plaintiffs  entered  upon 
the  verdict,  and  the  order  denying  the  motion  for  a  new 
trial,  the  defendant  appealed  to  the  general  term,  which 
affirmed  both  ;  and  the  defendant  appealed  to  the  court 
of  appeals. 

Philip  Jordan^  for  the  respondents. 

FoLGEB,  J. — The  defendant  remained  liable  as  com- 
mon carrier  of  the  paper  until  the  plaintiffs  had  a 
reasonable  time  to  remove  it,  after  notice  of  its  arrival 
at  the  depot  in  New  York  city.  Fenner  v.  Buffalo, 
&c.  R.  R.  Co.,  44  N.  r.  606.  What  is  such  reason- 
able time  is,  when  there  is  no  dispute  as  to  the  facts,  a 
question  of  law  for  the  court.  Roth  t).  Buffalo,  &c., 
R.  R.  Co.,  UN.  r.,  648. 

We  do  not  perceive  that  there  is  here  any  dispute  as 
to  the  material  facts.  It  is  certain  that  with  three  or 
four  trucks,  all  the  paper  could  easily  have  been  hauled 
away  before  the  close  of  defendant's  business  on  the 
day  on  which  one  load  was  taken  with  one  truck.    It 
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is  certain,  too,  tliat  with  the  one  truck  of  their  own,  two 
loads  could  have  been  received  by  the  plaintiflFs  from 
the  defendant  on  that  day  ;  so  that  it  was  a  question  of 
law  for  the  court,  whether  it  was  unreasonable  for  the 
plaintiffs  to  employ  but  one  truck  ;  or  if  reasonable  to 
employ  but  one  truck,  whether  it  was  reasonable  to 
send  it  but  once  for  paper  that  day.  The  learned 
ludge  left  the  question  to  the  jury.  In  this  we  think 
that  he  erred  ;  for,  though  we  find  no  error  in  the  terms 
of  his  instructions  to  the  jury,  nor  in  his  refusals  to 
charge  the  requests  made  by  the  defendant,  yet  as  the 
finding  of  the  jury  was  different  from  what  we' hold 
that  the  law  determines,  there  was  error  in  committing 
it  at  all  to  the  jury,  which  was  injurious  to  the  de- 
fendant. 

The  plaintiffs  seek  to  hold  the  defendant  to  a  strict 
liability,  as  insurer  of  the  goods.  Asking  that  so  rigid 
a  rule  be  applied  to  the  defendant,  itis  just  that  the 
plaintiffs,  in  turn,  be  held  to  prompt  and  diligent  action. 
A  consignee  can  not,  after  he  has  notice  of  the  arrival  for 
him  of  property,  defer  taking  it  away  while  he  attends 
to  his  other  affairs.  He  may  not  thus  prolong  the  time 
during  which  the  carrier  shall  remain  liable  as  an  insurer. 
That  would  be  to  make  the  carrier  a  mere  convenience 
for  the  consignee,  without  consideration  of  any  kind  to 
the  carrier,  and  yet  resting  under  a  great  risk.  So 
much  time  as  the  consignee  after  notice  gives  to  his  other 
business,  to  the  neglect  of  taking  charge  of  his  property 
and  removing  it  from  the  custody  of  the  carrier,  can  not 
be  allowed  to  him  in  estimating  what  is  a  reasonable 
time  for  him  in  which,  after  notice  of  arrival,  to  take 
delivery  of  his  goods.  He  is  not  to  be  compelled  to 
leave  all  other  business  to  take  his  goods  from  the 
hands  of  the  carrier.  He  may  attend  first  to  whatso- 
ever demand  of  his  business  be  deems  the  most  urgent 
or  the  most  profitable ;  but  he  can  not  do  this  at  the 
hazard  and  expense  of  the  carrier.    It  is  the  duty  of 
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the  carrier  to  give  notice  of  arrival ;  It  is  the  duty  of 
the  consignee,  at  once  and  with  diligence,  to  act  apon 
this  notice  and  to  seek  delivery,  and  to  continue  until 
delivery  is  complete.  Either  may  neglect  this  his 
duty ;  but  then  the  consequence  of  neglect  must  be 
borne  by  him. 

Now  the  testimony  here  without  conflict,  shows  that 
after  the  receipt  by  the  plaintiffs  of  notice  of  the  arrival 
of  this  paper,  they  continued  for  a  space,  in  attention 
to  other  business  than  taking  it  from  the  defend- 
ant'sx^harge  ;  and  that  after  one  load  had  been  taken, 
they  turned  again  to  other  duties.  They  thus  let  slip 
time  enough  in  which  to  have  called  for  and  have  re- 
ceived another  load.  It  may  be  true  that  this  load  would 
not  have  reached  their  store  before  the  hour  at  which 
they  usually  closed  it ;  and  if  it  was  of  importance  to 
them  not  to  vary  their  habit  in  this,  they  could,  as 
they  did,  refrain  from  returning  to  the  depot  for  the 
second  load.  It  would  then  have  remained,  as  it  did, 
in  the  custody  of  the  defendant,  who  could  not  have 
divested  itself  of  the  duty  to  care  for  it,  as  bailee 
thereof.  But  had  the  plaintiffs  the  right,  for  their  own 
convenience,  to  put  upon  the  defendant  the  greater 
onus  of  holding  it  as  insurer?  There  is  no  justice  in 
compelling  the  defendant  to  be  the  sufferer  thereby. 
There  is  no  justice  in  it,  that  the  time  thus  otherwise 
used  by  the  plaintiffs  should  not  lessen  by  so  much  the 
reasonable  space  accorded  to  them  for  removal  of  their 
effects. 

We  are  not  compelled,  at  this  time,  to  hold  in  this 
case  that  the  plaintiffs  were  called  upon  to  employ  in 
the  removal  of  the  paper  more  than  the  single  truck 
and  the  two  servants  with  which  they  ordinarily  effected 
the  hauling  of  matter  to  and  from  their  store.  Circum- 
stances might  exist  which  would  require  more  than  this 
of  a  consignee. 

The  respondents  suggested   that  the  goods   were 
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destroyed  through  the  neglect  of  the  appellant.  The 
cas'a  was  not  tried  nor  hitherto  disposed  of  upon  this 
the  )ry.  It  would  not  be  just,  at  this  stage  of  the  mat- 
ter, to  determine  it  on  that  ground. 

For  tue  error  at  the  trial  there  should  be  a  reversal 
of  (he  judgment,  and  a  new  trial  ordered,  with  costs,  to 
ab^e  the  event  of  the  action. 

Peokham,  J.,  did  not  vote. 
Others  concurred. 
Judgment  reversed. 


LONG  t.  THE  NEW  YORK    CENTRAL  RAIL- 
ROAD COMPANY. 

50  New  Tarh,  76. 

Court  of  Appeals  of  New  TorJc;  June  Term^  1872. 

Carriers.  Special  oontraot  for  transportation  of  goods.  Where,  upon 
deliyery  of  goods  to  a  railway  company  for  transportation,  the 
shipper  takes  from  the  agent  of  the  company  a  bill  of  lading, 
receipt,  or  other  voucher,  acknowledging  the  receipt  of  the  goods, 
and  expressing  the  purpose  for  which  and  the  terms  upon  which 
they  are  received,  all  prior  negotiations  and  agreements  between 
the  parties  upon  the  subject  are  superseded  by  such  formal  written 
agreement;  and  by  it,  and  it  alone,  where  mistake  or  fraud  is  not 
shown,  the  duties  and  liabilities  of  the  parties  must  be  regulated. 
If  the  written  instrument  is  complete,  making  by  itself  a  perfect 
contract,  recourse  can  not  be  had  to  prior  parol  negotiations  to 
vary  its  terms. 
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Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  first 
judicial  department. 

This  was  an  action  to  recover  damages  from  the 
defendant  as  a  common  carrier,  for  an  alleged  refusal 
to  deliver  certain  empty  barrels  received  from  the 
plaintiff  at  Buffalo,  under  an  agreement  to  transport 
and  deliver  them  to  plaintiff  at  New  York  city. 

The  facts  appearing  from  the  evidence  on  the  trial 
were,  that  an  agent  of  the  plaintiff,  having  purchased 
the  empty  barrels  in  question  at  Buffalo,  negotiated 
with  the  defendant's  agent  a  contract  for  their  trans- 
portation to  New  York  and  delivery  to  the  plaintiff 
there,  which,  the  plaintiff  alleged,  the  agent  of  the  de- 
fendant verbally  agreed  to  do  at  sixty  cents  per  one 
hundred  pounds  actual  weight.  Soon  afterwards,  the 
barrels  were  delivered  to  the  defendant  by  the  former 
owners  of  them,  who  took  and  sent  to  the  plaintiff  a 
receipt  from  the  defendant  therefor,  by  which  the  de- 
fendant agreed  to  transport  the  barrels  from  Buffalo  to 
Albany,  and  thence  forward  them  to  New  York,  for 
"sixty  cents  per  one  hundred  pounds,  at  estimated 
weight."  The  words  "estimated  weight,''  as  used, 
were  shown  to  mean  that  each  barrel  was  estimated  ta 
weigh  one  hundred  pounds ;  but  in  fact,  the  barrela 
averaged  forty  pounds  each.  Defendant  transported 
them  to  Albany,  and  thence  forwarded  them  to  New 
York,  where  plaintiff  produced  the  receipt  and  de- 
manded the  barrels,  offering  to  pay  the  freight  at  sixty 
cents  per  one  hundred  pounds,  actual  weight.  The 
defendants  refused  to  deliver  them,  unless  he  would 
pay  sixty  cents  per  barrel. 

The  court  held  that  the  rights  of  the  parties  were  to 
be  determined  by  the  verbal  contract.  The  evidence  as 
to  its  terms  was  conflicting,  but  the  jury  found  a 
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Terdict  for  the  plaintiff,  and  jadgment  was  entered 
thereon,  from  which  the  defendant  appealed. 

Charles  S.  Fairchild^  for  the  appellant. 

Livingston  K.  Miller^  for  the  respondent. 

Allen,  J. — There  was  a  conflict  of  evidence  as  to 
the  contract  for  the  carriage  of  the  barrels,  so  far  as 
the  same  rested  in  parol,  and  depended  upon  the  verbal 
negotiations  and  understanding  of  the  agents  of  the 
respective  parties.  The  witnesses  differed  widely  in 
their  recollection  and  version  of  the  terms  of  the  pro- 
posal made  by  the  one  party  and  assented  to  by  the 
other ;  and  the  disagreement  of  the  witnesses  was  ia 
respect  to  the  freight,  an  essential  and  material  part  of 
the  agreement.  If  the  rights  of  the  parties  depend 
upon  the  agreemetit  thus  made  and  consummated  by 
the  verbal  negotiations  of  the  actors,  the  verdict  of  the 
jury  is  conclusive  upon  this  branch  of  the  case,  and 
the  contract  must  be  assumed  to  be  that  which  the 
jury,  by  their  verdict,  have  found  it.  The  contract  is 
one  which  is  ordinarily  reduced  to  writing  before  or  at 
the  time  its  i)erformance  is  entered  upon.  Goods  are 
seldom  transported  by  common  carriers  except  under 
an  agreement  evidenced  by  a  written  instrument  in 
some  form.  The  shipper  of  property,  either  by  land 
or  water,  ordinarily  takes  from  the  carrier  a  bill  of 
lading,  receipt,  or  other  voucher,  acknowledging  the 
receipt  of  the  goods,  and  the  purpose  for  and  the  terms 
and  conditions  upon  which  they  are  received.  The 
evidence  in  this  case  accords  with  what,  from  expe- 
rience, may  almost  be  assumed  to  be  the  universal 
custom  of  common  carriers,  to  wit,  that  freight  is 
always  carried  by  this  defendant  under  a  written  con- 
tract. The  evidence  is  that  at  the  time  the  barrels  were 
received  by  the  defendant  a  receipt  was  given  to  the 
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party  delivering  them,  expressing  the  terms  of  the  con- 
tract, and  that  this  receipt  was  presented  by  the  plain- 
tiff at  the  time  he  demanded  the  property.  The  prop- 
<»rty  was  delivered  to  and  the  receipt  or  contract  ac- 
cepted by  the  party  representing  the  plaintiff,  who  at 
the  time  requested  the  defendant's  agent  to  take  it  at  a 
lower  rate,  which  was  refused.  This  testimony  on  the 
part  of  the  defendant  is  unexplained  and  uncontro- 
verted  by  the  plaintiff.  The  verbal  contract  was  merged 
in  the  written  agreement,  and  the  latter  must  be  taken 
as  the  evidence,  and  the  sole  evidence,  of  the  final  and 
deliberate  agreement  of  the  parties.  If  it  did  not 
embody  truthfully  the  terms  of  the  agreement  as 
actually  made,  the  plaintiff  or  his  agent  should  not 
have  received  it  or  assented  to  the  carriage  of  the 
property  under  it ;  if  accepted  by  the  agent  by  mis- 
take, that  fact  should  be  shown.  But  at  the  time  of 
the  receipt  of  the  goods,  and  the  delivery  of  the  ship- 
ping receipt  or  contract  for  the  carriage,  the  parties 
were  in  a  situation  to  correct  any  mistake  or  misunder- 
standing as  to  the  terms  of  the  verbal  agreement,  and 
definitely  adjust  its  terms.  The  one  could  retain  his 
property  or  ship  by  some  other  carrier,  and  the  other 
could  refuse  to  accept  the  goods  for  carriage  except 
upon  such  terms  as  should  be  agreed  to.  All  prior 
negotiations  and  agreements  were  superseded  by  the 
formal  written  agreement ;  and  by  it,  and  it  alone,  in 
the  absence  of  mistake  or  fraud,  th  3  duties  and  liabili- 
ties of  the  parties  must  be  regulated. 

Instead  of  relying  upon  the  oral  agreement  of  the 
defendant's  agent,  the  plaintiff  has  elected  to  take  the 
express  written  agreement  of  the  party  ;  and  this 
agreement  is  perfect  as  a  contract  for  the  carriage  of  the 
goods,  embracing  all  essential  particulars.  The  rule 
that  when  a  contract  is  reduced  to  writing,  recourse 
must  be  had  to  the  instrument  to  ascertain  its  terms, 
and  that  resort  can  not  be  had  to  prior  negotiations  to 

nz.~23 
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vary  its  terms,  and  that  everything  resting:  on  parol  be- 
comes thereby  extinguished,  was  applied  to  a  contract 
for  the  sale  of  a  ship  in  Mumford  ^).  McPherson,  1  Johns. 
{N.  T.)  414 ;  to  a  bill  of  lading  in  Creery  v.  Holly.  14 
Wend.  {N.  Z.)  26  ;  to  a  charter  of  a  vessel  in  Renard 
X,  Sampson,  12  N.  Y.  561 ;  and  to  a  contract  for  grading 
and  paving  streets  in  Riley  v.  Brooklyn,  46  iV.  Y.  444. 
The  rule  was  recognized  in  Bostwicki?.  Baltimore,  &c.  R^ 
R.  Co.,  45  N,  7.  712  ;  but  the  case  was  taken  out  of  the 
rule  by  the  fact  that  the  goods  had  been  actually  ship- 
ped under  the  verbal  agreement,  and  the  written  agree- 
ment, or  bill  of  lading,  was  sent  to  the  shipper  one  or 
two  days  after  the  property  had  been  shipped,  and  after 
the  owner  had  lost  the  control  of  the  goods  and  was  in 
no  situation  to  object  to  its  terms.     Renard  v.  Sampson, 
supra^  is  cited  with  approval  in  other  cases  which  have 
been  held  not  within  the  rule,  for  the  reason  that  the- 
part  of  the  contract  still  resting  in  parol  was  separable 
and  distinct  from  that  part  which  had  been  reduced  to 
writing.      Witbeck  v.  Waine,  16  N.  T.  532  ;  Barber  v. 
Bradley,  42  N.  T.  316.     Here  the  contract  was  entire, 
and  the  written  instrument  was  complete,  making  hy 
itself  a  perfect  contract,  and  was  delivered  and  accepted 
by  the  plaintiff's  agent,  at  the  time  of  the  receipt  of  the 
goods  by  the  defendant ;  and  there  are  no  circum- 
stances in  the  case,  as  made,  to  authorize  a  resort  to 
the  prior  verbal  negotiations  or   agreement   by  the 
parties.    The  court  held  on  the  trial  that  the  verbal 
contract  was  that  by  which  the  rights  of  the  parties 
were  to  be  determined,  and  the  verdict  passed  against 
the  defendant  upon  that  ruling  and  the  terms  of  the 
contract  as  it  vested  in  parol  and  was  found  by  the 
jury.    This  was  erroneous,  and  entitles  the  defendant 
to  a  reversal  of  the  judgment.    By  the  parol  contract, 
as  claimed  by  the  plaintiJOT,  and  as  found  by  the  jury, 
the  barrels  were  to  be  carried  at  a  specified  rate  per 
hundred  pounds  actual  weight ;  while,  by  the  written 
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contract,  they  were  to  be  carried  at  the  same  rate  "  at 
estimated  weight";  and  the  defendant  proved  that 
"  estimated  weie^ht,"  as  used  in  the  contract, 
meant  that  each  barrel  was  estimated  to  weigh  one 
hnndred  pounds.  That  this  was  the  trne  meaning  of 
the  term,  as  there  used,  was  not  controverted  npon  the 
trial.  The  contest  was  as  to  which  contract  should 
govern,  the  verbal  or  the  written,  and  the  plaintiff  pre- 
vailed in  excluding  the  written  and  establishing  the 
verbal  agreement  as  the  conti-act  of  the  parties.  For 
this  error  the  judgment  must  be  reversed. 

Other  questions  of  more  or  less  importance  and  diffi- 
culty are  presented  ;  but  as  the  facts  may  be  essentially 
varied  upon  another  trial  they  are  not  considered. 

The  judgment  should  be  reversed  and  a  new  trial 
granted. 

All  concurred. 

Judgment  reversed. 


PENN  ^.  THE  BUFFALO   &   ERIE   RAILROAD 

COMPANY. 

49  New  Torlhy  204. 

Court  of  Appeals  of  New  York ;  April  Term,  1872. 

Oarrlen.  Oontraot  limiting  liability  for  loss  or  damage.  A  railroad 
company  transporting  property  nnder  a  special  agreement  limiting 
its  liability,  occupies  the  position  of  a  private  carrier  for  hire,  and 
is  only  liable  for  the  performance  of  the  duty  undertaken  according 
to  its  terms,  or  for  some  wrongful  act,  either  willful  or  negligent. 
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By  the  terms  of  a  special  agreement  for  the  transportation  of  cattle  by 
railroad,  between  two  points  named,  the  owner  of  the  cattle 
assumed  all  risk  of  injury  to  them  **  from  delays,  or  in  consequence 
of  heat,  suffocation,  or  the  ill  effects  of  being  crowded  upon  the 
cars,"  and  the  owner  was  to  load  and  unload  them  at  his  own  risk, 
the  railroad  company  to  furnish  the  necessary  laborers  to  assist.  An 
agent  of  the  owner  was  to  ride  free,  and  take  charge  of  the  cattle. 
The  train  carrying  the  cattle  was  detained  at  an  intermediate  station  • 
three  days  by  a  snow  storm,  during  which  trains  could  not  be 
moved  with  safety.  The  cattle  could  have  been  unloaded  by  con- 
structing a  platform  for  the  purpose,  but  this  the  agent  of  the  rail- 
road company  declined  to  do.  In  consequence  of  the  delay,  some 
of  the  cattle  died  and  others  were  injured.  HeJd^  that  under  the 
contract  no  duty  devolved  upon  the  railroad  company  other  than  to 
transport  the  cattle  in  a  proper  car,  safely,  and  with  reasonable  dis- 
patch. Whatever  was  required  to  be  done  to  prevent  injuries  from 
unavoidable  delays  was  to  be  done  by  the  owner  or  his  agent  in 
charge.  The  provision  for  unloading  referred  to  the  terminus,  and 
not  to  an  intermediate  station ;  and  the  injury  being  attributable  to 
the  neglect  of  the  owner's  agent  to  unload  the  cattle,  the  railroad 
company  was  not  liable. 

Appeal  to  the  court  of  appeals  of  New*  York  from  the 
general  term  of  the  supreme  court  in  the  fourth  judicial 
department 

This  was  an  action  to  recover  damages  for  injuries 
to  cattle  owned  by  the  plaintiflF  while  in  course  of  trans- 
portation over  the  defendant's  road. 

A  special  contract  as  to  the  transportation  was  en- 
tered into  by  the  parties,  some  of  the  provisions  of 
which  were  as  follows  : 

**The  said  party  of  the  second  part  (plaintiflf)  does 
hereby  agree  to  take,  and  hereby  does  assume  all  and 
every  risk  of  injuries  which  the  animals  or  either  of 
them  may  receive,  in  consequence  of  any  of  them  being 
wild,  unruly,  vicious,  weak,  escaping,  maiming,  or  kill- 
ing themselves  or  each  other,  or  from  delays,  or  in  conse- 
quence of  heat,  suflfocation,  or  the  ill  effects  of  being 
crowded  upon  the  cars  of  the  said  railroad  companies. 
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or  on  account  of  being  injured  by  the  burning  of  hay, 
straw,  or  any  other  material  used  by  the  owner  for 
feeding  the  stock  or  otherwise,  and  for  any  damage 
occasioned  thereby,  and  also  all  risk  of  any  loss  or 
damage  which  may  be  sustained  by  reason  of  any  de- 
lay, or  from  any  other  cause  or  thing  in  or  incident  to, 
or  from  or  in  the  loading  or  unloading  said  stock. 

"  And  it  is  further  agreed  that  the  said  party  of  the 
second  part  is  to  load  and  unload  said  stock  at  his  own 
risk,  the  said  railroad  companies  furnishing  the  neces- 
sary laborers  to  assist  under  the  direction  and  control 
of  said  party  of  the  second  part,  who  will  examine  for 
himself  all  the  means  used  in  the  loading  and  unload- 
ing, to  see  that  they  are  of  suflBcient  strength  and  of 
the  right  kind,  and  in  good  repair  and  order. 

"  And  the  said  party  of  the  second  part,  for  the 
consideration  aforesaid,  hereby  releases  and  agrees  to 
release  and  to  hold  harmless  and  keep  idemnified  the 
said  party  of  the  first  part  of  and  from  all  damages,  ac- 
tions, claims,  and  suits  on  account  of  any  and  every 
the  injuries,  loss,  and  damage  hereinbefore  referred  to, 
if  any  such  occurs  or  happens." 

In  pursuance  of  this  contract,  the  plaintiff  delivered 
several  car  loads  of  cattle  to  the  defendant,  to  be  carried 
from  Erie,  Pa.,  to  Buffalo,  N.  Y.  While  on  the  way 
a  heavy  snow  storm  began,  and  continued  three  days, 
during  which  time  railroad  trains  could  not  be  safely 
moved.  The  train  carrying  the  plaintiff's  cattle  was 
stopped  at  Dunkirk.  Soon  after  arriving  there,  plain- 
tiff's  agent,  in  charge  of  the  cattle,  requested  defend- 
ant's agents  to  unload  them  ;  but  the  usual  place  for 
unloading  catlle  was  occupied  by  another  train,  and 
they  could  only  have  been  unloaded  where  they  were, 
by  constructing  a  temporary  platform.  They  were  de- 
tained in  the  cars  until  the  next  day,  and,  when  taken 
out,  three  were  dead  and  others  injured. 

The  court  instructed  the  jury  thai  the  contract  ex- 
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empted  the  defendant  from  liability  to  pay  for  any 
damages  arising  from  the  delay  in  transporting  the 
cattle,  and  from  their  detention  at  Dunkirk ;  that  the 
defendant  was,  however,  liable  for  the  damages  sus- 
tained by  the  cattle  while  delayed  at  Dunkirk,  pro- 
vided they  found  from  the  evidence  that  the  defendant 
was  requested,  by  the  agent  of  the  plaintiff,  to  unload 
the  cattle  there,  and  could  have  unloaded  them  by  the 
exercise  of  due  diligence,  in  time  to  have  prevented  the 
damages  complained  of ;  that,  if  such  request  was 
made,  the  defendant  was  thereafter  bound  to  unload 
the  cattle  there,  provided  they  could  have  been  un- 
loaded by  the  exercise  of  due  diligence.  To  this  part 
of  the  charge  the  defendant  excepted. 

The  plaintifiPs  agent,  who  had  charge  of  the  cattle 
and  was  ^ith  them  at  Dunkirk,  testified  he  could  have 
unloaded  the  cattle  there  where  they  stood,  but  that  it 
was  not  his  business  to  do  it.  The  defendant's  counsel 
asked  the  court  to  instruct  the  jury  that  the  plaintiff, 
for  that  reason,  could  not  recover.  The  court  declined 
to  so  instruct  the  jury,  and  the  defendant's  counsel 
excepted. 

The  defendant's  counsel  then  requested  the  court  to 
instruct  the  jury  that  the  plaintiff,  under  such  circum- 
stances, could  not  recover  any  damages  that  would 
have  been  prevented  if  he  had  unloaded  the  cattle  him- 
self. The  court  refused  to  so  instruct  the  jury,  and  the 
defendant's  counsel  excepted. 

The  jury  rendered  a  verdict  in  favor  of  the  plaintiff. 
The  defendant  moved  for  a  new  trial,  which  was  denied. 
The  defendant  appealed  to  the  general  term  from  the 
the  judgment  for  the  plaintiff  entered  on  the  verdict, 
and  from  the  order  denying  a  new  trial.  Both  were 
affirmed,  and  the  defendant  appealed  to  the  court  of 
appeals. 

A,  P.  Laningj  for  the  appellant. 
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If  the  plaintiflPs  own  negligence  or  omission  of  dnty 
contributed  to  the  injury  he  can  not  recover.  Smith  t>. 
Smith,  2  Pick,  {Mass.)  621  ;  Brownell  v.  Flager,  5 
HiU  {N.  T,)  282.  The  court  should  have  instructed 
the  jury  that  the  plaintiff  could  not,  under  such  cir- 
cumstances, recover  for  any  damages  that  would  have 
been  prevented  if  he  had  unloaded  the  cattle  himself. 
Loker  t,  Damon,  17  Pick.  (Mass.\  284  ;  Hamilton  t). 
McPherson,  28  iT  Z.  72,  76;  Miller  t.  Mariners' 
Church,  7  Oreenl.  {Me.)  61. 

Benjamin  H.  Williams^  for  the  respondent. 

Defendant  was  chargeable  with  actual  negligence 
unless  it  exercised  the  care  and  prudence  of  a  prudent 
man  in  his  own  affairs.  Express  Co.  x,  Kountze,  8 
Wall.  342  ;  The  Niagara  «.  Cordes,  21  How.  7. 

As  to  whether  such  care  and  prudence  were  exer- 
cised by  the  company,  was  a  question  of  fact  for  the 
jury.  Beers  v.  Housatonic  R.  R.  Co.,  19  Conn.  666 ; 
Munroe  n.  Leach,  7  Mete.  {Mass,)  274;  Baxter  x. 
Second  Avenue  R.  R.  Co.,  80  How.  {N.  Y.)  Pr.  219; 
Aymar  c.  Astor,  6  Cow.  {N.  Z.)266;  Ernst  v.  Hudson 
River  R.  B.  "Co.,  36  iV^.  T.  9. 

The  jury  having  found  negligence,  defendant  can 
not  claim  exemption  from  liability  under  the  contracts, 
as  the  contract  does  not  relieve  from  negligence  or  want 
of  care.  Kountze  ».  Express  Co.,  8  Wall.  342.  The 
same  doctrine  has  been  held  in  other  cases.  Gillaume 
T.  Hamburg,  &c.  Packet  Co.,  42  iV^.  T.  212 ;  Prentice 
t).  Decker,  49  Barb.  {N.  Y.)  21 ;  Stedman  v.  Western 
Trans.  Co.,  48  Id.  97 ;  Perkins  v.  N.  Y.  C.  R.  R.  Co., 
24  N.  T.  196  ;  Smiths).  N.  Y.  C.  R.  R.  Co.,  24  Id.  230  ; 
Wells  V.  Steam  Nav.  Co.,  9  If.  Y.  376 ;  Sager  z>.  P.  S.  & 
B.  B.,  31  Me.  238. 

Allei^,  J.— The  liability  of  a  common  carrier  of 
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animals  is  essentially  different  from  that  of  a  carrier 
of  merchandise  or  other  inanimate  property.     While 
common  carriers  are  insurers  of  inanimate  property 
against  all  loss  and  damage  except  such  as  is  inevitable 
or  caused  by  public  enemies,  they  are  not  insurers  of 
animals  against  injuries  arising  from  their  nature  and 
propensities,  and  which  could  not  be  prevented  by 
foresight,  vigilance,  and  care.   Clarke  v.  Rochester,  &c* 
R.  R.  Co.,  14  N.  T.  670  ;  Michigan  Southern,  &c.  R. 
R.  Co.  7>.  McDonough,  21  Mich.  165 ;  Angell  on  Car- 
riers^ §  214  a.    But  for  the  special  agreement  under 
which  the  plaintiff's  cattle  were  transported,  there 
would    be   but   little    doubt  as   to    the   defendant's 
liability  for  the  damages  caused  by  the  want  of  proper 
care  while  detained  at  Dunkirk.     Ordinary  care  and 
attention  to  the  cattle  during  the  delay  would  have 
prevented  the  injury.     The  liability  of  the  defendant 
is,  however,  to  be  determined  by  the  agreement  of  the 
parties.      The  railroad  company,   by   reason  of  the 
written  contract,  occupied  the  position  of  a  private 
carrier  for  hire,  and  is  only  liable  for  the  performance 
of  the  duty  undertaken  according  to  its  terms,  or  for 
some  wrongful  act,  either  willful  or  negligent.     The 
agreement  furnishes  the  extent  of  liability,  unless  a 
hss  has  occurred  from  the  willfulness  or  negligence  of 
the  carrier.     Farnham  v.  Camden,  &c.  R.  R.  Co.,  65 
Pa.  St.  63;   Colton  v.  Cleveland,  &c.  R.  Co.,  67  Id. 
211 ;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank^ 
6  Bow.  344 ;  Angell  on  Carrier Sy  §§  225,  226 ;  Dorr  v. 
New  Jersey  Steam  Nav.  Co.,  1  Ker.  486. 

The  plaintiff  assumed  all  risks  of  injuries  which 
the  animals  might  receive  *'from  delays,  or  in  conse- 
quence  of  heat,  suffocation,  or  the  ill  effects  of  being 
crowded  upon  the  cars,"  and  also  all  risk  of  loss  or 
damage  in  loading  and  unloading ;  and  the  agreement 
prov^ided  that  the  plaintiff  should  load  and  unload  the 
stock  at  his  own  risk,  the  defendant  furnishing  assist-^ 
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ance  as  required.  By  another  clause  in  the  agreement, 
an  agent  of  the  owner  was  to  ride  free,  and  to  be  with 
the  train  to  take  the  care  and  charge  of  the  stock,  and 
D.  W.  Barron  is  named  as  passed  free  in  charge  of  the 
stock.  The  case  states  that  it  was  proved  on  the  trial 
*'that  the  said  cattle  were  in  the  charge  of  D.  W. 
Barron  as  the  agent  of  the  plaintiff,  and  he  accompa- 
nied them  on  the  cars  from  Kentucky  to  Buffalo." 

The  provision  in  the  contract  for  loading  and  un- 
loading the  cattle  had  respect  to  the  terminus  of  the 
transportation,  and  not  for  loading  and  unloading  at 
any  intermediate  station.  There  is  no  claim  that  the 
detention  at  Dunkirk  was  occasioned  by  the  willful 
or  negligent  conduct  of  the  defendant  or  it-s  servants, 
or  that  the  cattle  were  not  carried  to  their  destination 
as  soon  as  they  could  have  been,  with  reasonable 
diligence.  The  loss  result/ed  from  the  delay,  and  in 
consequence  of  ^^  heat  and  suffocation,  and  being 
crowded  upon  the  cars."  The  loss  was  within  the 
terms  of  the  contract,  and  to  be  sustained  and  borne 
by  the  plaintiff,  unless  caused  by  the  willful  act  or 
neglect  of  the  defendant. 

The  cattle  were  in  charge  and  under  the  care  of  the 
plaintiff's  servant  and  agent.  No  duty  was  devolved 
upon  the  defendant  other  than  to  transport  them  in  a 
proper  car,  safely,  and  with  reasonable  dispatch.  The 
carrier  did  not  undertake  to  look  after  the  cattle  or 
care  for  them,  to  water  or  feed  them,  or  to  guard 
against  any  of  the  necessary  consequences  resulting 
from  delays  or  detention  on  the  route.  Whatever  was 
required  to  be  done  to  prevent  injuries  and  loss  arising 
from  such  causes  was  to  be  done  by  the  owner,  or  his 
servant  in  charge  of  the  cattle.  The  agent  of  the 
plaintiff  testified  that  he  could  have  arranged  planks 
and  taken  the  cattle  from  the  cars,  and  thus  prevented 
the  injury,  and  did  not  because  it  was  not  his  business. 
Had  he  undertaken  to  remove  the  cattle  from  the  cars 


362  AMERICAN    RAILWAY    REPORTS. 

Penn  «.  Bufialo,  &c.  R.  R.  Co. 

and  been  prevented  by  the  defendant,  or  its  servants 
and  agents,  and  loss  had  ensued,  the  defendant  wonld 
have  been  liable.  The  recovery  was  had  npon  the 
ground  that  it  was  the  duty  of  the  defendant's  agents, 
upon  request  of  the  plaintiff's  agent,  to  have  un- 
loaded the  cattle  at  Dunkirk,  if  it  could  have  been 
done  by  the  exercise  of  reasonable  care  and  diligence, 
and  the  jury  were  instructed  to  this  effect.  This  was 
placing  the  responsibility  of  the  care  of  the  cattle 
upon  the  carrier  instead  of  the  owner.  If,  as  the  case 
shows,  the  cattle  were  in  charge  of  and  under  the  care 
of  the  servant  and  agent  of  the  owner,  the  defendant 
was  not  chargeable  for  neglect  of  duty  in  not  unload- 
ing them  or  taking  any  other  care  of  them  necessary 
for  the  prevention  of  injury  or  loss.  The  duty  of  the 
defendant  had  respect  to  the  transportation  of  the 
cattle,  and  not  the  care  of  them  while  in  transitu. 

Again,  this  case  falls  within  the  general  principle 
that  he  who  seeks  to  recover  damages  which  have 
resulted  from  the  negligence  of  another,  must  himself 
be  free  from  negligence  contributing  to  the  injury. 
The  plaintiff's  agent  in  charge  of  the  cattle  could 
have  prevented  all  loss  by  himself  removing  the  cattle, 
and  his  omission  to  do  so,  under  the  circumstances, 
was  a  negligent  omission  of  duty,  directly  contributing 
to  the  injury.  If  the  agent  of  the  owner  had  not 
been  with  the  cattle  to  take  care  of  them,  the  duty 
would  have  been  npon  the  defendant  to  do  what  was 
necessary  to  guard  against  loss  and  damage  during  the 
detention  ;  that  is,  to  use  proper  diligence  and  care  in 
looking  after  the  cattle.  Clark  tJ.  Rochester,  &c. 
R.  R.  Co.,  supra;  Hamilton  «.  McPherson,  28  N. 
7.72. 

The  direct  cause  of  the  injury  was  the  want  of 
proper  care  of  the  cattle  at  Dunkirk,  and  is  upon  the 
evidence  attributable  to  the  plaintiff's  agent.    If  there 
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was  any  obstacle  interposed  by  the  defendant  to  the 
unloading  of  the  cattle,  it  should  have  been  shown. 

The  judgment  must  be  reversed,  and  a  new  trial 
granted. 

CmjRCH,  Ch.  J.,  PoLGEB,  and  Eapallo,  J  J., 
concurred. 

Groveb,  J.,  concurred  in  the  result,  upon  the 
ground  that  the  exception  to  the  refusal  of  the  j  adge 
to  charge  as  requested,  as  to  the  duty  of  the  person  in 
charge  of  the  stock  to  unload  them,  was  well  taken. 

Pegkham,  J.,  dissented. 

Judgment  reversed. 


THE  MICHIGAN  SOUTHERN  &  NORTHERN 
INDIANA  RAILROAD  COMPANY  v.  HEATON. 

87  Indiana^  448. 

Supreme  Court  of  Indiana  ;  November  Term^  1871. 

Carriers.  Contract  limiting  liability  for  loss  of  goods.  A  railroad 
company  can  not,  by  contract,  reliere  itself  from  liability  for  the 
loflsof  goods  delivered  to  it,  as  a  common  carrier,  for  transporta- 
tion, if  the  loss  is  occasioned  by  the  negligence  of  itself,  its  agents^ 
or  servants,  or  if  such  negligence  has  in  any  degree  contributed  to 
the  loss.  A  common  carrier,  and  especially  one  exercising  and  en- 
joying corporate  franchises,  grantei  for  a  public  purpose  and  for 
tlie  p^iblic  benefit,  can  not  be  permitted  to  so  far  disregard  its  duty 
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to  the  public  as  to  stipulate  for  any  degree  of  negligence  in  the  dis- 
charge  of  such  duty. 
Hence,  where  property  is  received  by  a  railroad  company  for  trans- 
portation, under  a  contract  providiug  that  the  company  is  not  to  be 
held  responsible  for  any  damage  by  fire,  this  provision  does  not 
relieve  the  company  from  its  responsibility,  as  a  common  carrier,  for 
any  damage  by  fire  caused  by  its  own  negligence  or  want  of  care. 

Appeal  to  the  supreme  court  of  Indiana  from  the 
court  of  common  pleas  of  St.  Joseph  county. 

This  was  an  action  to  recover  the  value  of  a  quantity 
of  wheat  delivered  by  the  plaintiff  to  the  defendant,  to 
be  transported  over  the  defendant's  railway,  and  which 
was  destroyed  by  fire  while  in  the  possession  of  the  de- 
fendant, and  before  being  transported  as  agreed.  The 
facts  of  the  case  appear  from  the  opinion.  The  jury 
found  a  verdict  for  the  plaintiff,  upon  which  judg- 
ment was  entered,  and  from  this  judgment  the  defend- 
ant appealed. 

•7.  B.  NileSy  W.  JViles^  and  J.  0.  Norton,  for  the 
appellant. 

J.  H.  Bakery  J.  A.  S.  MitcheU,  W.  A.  Woods,  and 
J.  B.  Arnold,  for  the  appellee. 

WoRDBN,  Ch.  J. — This  case  comes  before  us  on  a 
bill  of  exceptions,  showing  the  following  facts:  "It 
was  proven  or  admitted  that  the  defendant  is  a  common 
carrier,  as  stated  in  the  complaint,  and  that  the  plain- 
tiff delivered  to  the  defendant,  at  its  station  in  Bristol, 
Indiana,  nine  hundred  and  twenty-seven  |^  bushels 
of  wheat,  of  the  value  of  two  dollars  and  three  cents 
per  bushel,  to  be  transported  to  Toledo,  in  the 
State  of  Ohio,  and  that  on  the  12th  day  of  September, 
1867*  the  same  was,  together  with  the  warehouse,  con- 
sumed by  fire.  At  the  proper  time,  the  defendant  gave 
evidence  proper  to  be  submitted  to  the  jury  tending  ta 
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prove  the  following  facts,  to  wit :  That  said  wheat  was 
received  by  the  defendant  at  said  warehouse  for  snch 
shipment  under  a  special  contract  contained  in  the  bill 
of  lading,  a  copy  of  which  is  set  forth  in  the  complaint, 
and  in  the  third  paragraph  of  the  answer,  and  which 
contains,  among  other  things,  the  following  clause,  to 
wit :  *  This  company  shall  not  be  held  liable  for  any 
delay  in  the  transportation  or  delivery  of  said  grain,  or 
for  any  injury  from  heat  or  dampness,  or  for  any  de- 
terioration in  quality,  or  loss  by  fire,  or  accident,  or 
shrinkage,  while  in  possession  of  the  company  ; '  and 
that  the  defendant  used  care  and  diligence  in  guarding 
said  wheat  from  damage  or  loss  by  fire.  And  evidence 
was  also  given  by  the  plaintiff  tending  to  prove  want  of 
care  and  diligence  on  the  part  of  the  defendant  hi  guard- 
ing said  wheat  against  loss  by  fire,  but  the  case  was  so 
left  by  the  evidence  that  the  extent  or  degree  of  such 
care,  or  the  want  of  it,  was  a  question  for  the  considera- 
tion of  the  jury."  And  thereupon  the  defendant  asked 
the  following  instructions,  which  were  refused : 

"First,  if  the  jury  find,  from  the  evidence,  that  the 
wheat  in  controversy  was  received  by  the  defendant  for 
ahipment  only  under  the  terms  and  conditions  men- 
tioned in  the  receipts  or  bills  of  lading  set  forth  in  the 
complaint  and  in  the  answer,  and  which  have  been  given 
in  evidence,  then  the  defendant  is  to  be  held  liable  in 
regard  to  the  wheat  only  to  the  same  extent  as  a  private 
carrier  for  hire  would  be,  and  not  as  a  common  canier ; 
that  is  to  say,  in  such  case,  the  defendant  was  bound 
only  to  use  such  diligence  in  guarding  the  wheat 
against  danger  of  loss  by  fire  as  any  prudent  man  com- 
monly uses  to  save  his  own  goods  from  loss  by  fire.  It 
(the  defendant)  was  required  to  use  in  regard  to  the 
eame  only  ordinary  diligence,  and  the  defendant  can 
be  held  liable  only  for  the  want  of  that  degree  of  care, 
and  not  for  the  extraordinary  caie  required  of  common 
carriers. 
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"Second,  if  the  jury  find,  from  the  evidence,  tliat 
the  wheat  in  controversy  was  received  by  the  defend- 
ant for  shipment  only  under  the  conditions  mentioned 
in  said  receipt,  and  that  such  conditions  were  at  the 
time  understood  and  assented  to  by  the  plaintiff,  then 
the  defendant,  as  to  guarding  the  wheat  against  loss  by 
fire,  was  not  bound  to  use  extreme  care  or  diligence^ 
such  as  is  ordinarily  required  of  common  carriers,  but 
was  bound  to  use  only  that  degree  of  care  and  diligence 
in  that  respect  which  ordinarily  prudent  men  commonly 
exercise  in  regard  to  their  own  affairs  of  similar  char- 
acter, and  is  liable  only  for  the  want  of  that  degree  of 
care." 

The  court  gave  the  following  charge : 

"This  is  an  action  brought  against. the  Michigan 
Southern  &  Northern  Indiana  Eailroad  Company  as  a 
common  carrier,  for  the  value  of  a  quantity  of  wheat 
delivered  to  them  to  be  carried  from  Bristol  to  Toledo. 
The  wheat  was  stored  in  the  warehouse  of  the  company 
for  transportation,  but  before  it  vras  moved  forward, 
the  building  with  its  contents  was  destroyed  by  fire. 
The  railroad  company  as  a  common  carrier  are  regarded 
by  the  law  as  insurers  of  the  property  intrusted  to  them, 
and  are  legally  responsible  for  acts  against  which  they 
could  not  provide,  from  whatever  cause  arising,  the  acts 
of  God  and  the  public  enemy  only  excepted.  The  loss 
or  damage  to  property  in  their  possession  to  be  carried, 
is,  of  itself,  suflScient  proof  of  negligence — the  rule  of 
law  being,  that  everything  is  negligence  which  the  law 
does  not  excuse — so  that  in  all  cases  but  those  just 
mentioned  as  excepted,  their  faultlessness  is  no  dis- 
charge. This  responsibility  of  a  common  carrier  may, 
however,  be  limited  by  contract.  In  this  case,  it  is 
stipulated  between  the  parties  that  the  defendant  is  not 
to  be  responsible,  among  other  things,  for  any  loss  by 
fire  ;  but  this  general  provision  in  the  contract  does  not 
relieve  the  defendant  from  its  responsibility  as  a  com- 
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mon  carrier,  if  the  loss  by  fire  was  caused  by  negli- 
gence or  want  of  care  on  its  part.  So  that  if  the  jury 
find,  from  the  evidence  before  them,  that  the  property 
mentioned  in  the  complaint  was  lost  or  destroyed  by 
the  want  of  care  or  negligence  of  the  defendant,  they 
will  find  for  the  plaintiff  the  value  of  the  property  lost 
or  destroyed.  But  if  the  property,  while  in  the  ware- 
house, was  not  destroyed  in  consequence  of  its  want 
of  care  or  negligence,  you  will  find  for  the  defendant.' ' 

The  following  second  charge,  on  this  point,  wa& 
given  at  the  request  of  the  plaintiff : 

*'2.  Notwithstanding  the  limitation  of  the  com- 
pany's liability  for  loss  by  fire  contained  in  the  receipt 
given,  still  the  company  is  liable  for  a  loss  by  fire  if 
there  was  carelessness  or  negligence  of  the  company  or 
its  employes  in  connection  with  the  fire  and  contribut- 
ing to  the  loss." 

The  appellant  duly  excepted  to  the  rulings  of  the 
court  in  charging  and  in  refusing  to  charge  as  asked. 

The  question  is  presented  by  the  record,  arising  out 
of  the  charges  given  and  those  refused,  whether  a  com- 
mon carrier  is  exempted,  by  such  special  contract,  from 
liability  for  the  loss  of  goods  by  fire,  where  the  losa 
has  been  occasioned  by  any  degree  of  negligence  on 
the  part  of  the  carrier  which  has  contributed  to  the  loss. 

The  counsel  for  the  appellant  do  not  claim  that  the 
carrier  would  be  exempt  from  liability  for  a  loss  by  fire 
occurring  from  the  gross  carelessness,  or  want  of  or- 
dinary care,  on  the  part  of  the  carrier  or  his  agents  or 
servants  ;  but  they  claim  that  the  carrier,  under  such 
a  contract,  is  only  bound  to  use  such  degree  of  care  in 
guarding  the  property  against  loss  by  fire  as  ordinarily 
prudent  men  would  use  under  such  circumstances :  in 
otner  words,  such  care  as  the  law  requires  of  an  ordinary 
bailee,  or  private  carrier  for  hire. 

The  appellee,  on  the  other  hand,  claims  that  the 
carrier,  under  such  contract,  is  liable  for  tbeloi^  of  the 
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goods  by  fire,  where  the  loss  has  occurred  through 
any  degree  of  negligence  on  the  part  of  the  carrier,  his 
agents,  or  servants,  which  has  contributed  to  the  loss. 
We  think  it  must  be  regarded  as  settled  by  the 
numerous  authorities  on  the  subject,  that  a  common 
carrier  may,*  by  special  contract,  relieve  himself  to  some 
extent  from  the  strict  liability  which  the  law  imposes 
upon  him  as  such  common  carrier.  York  Company  v. 
Centi-al  Railroad,  3  Wall.^  107.  But  while  this  is  the 
case,  we  are  of  opinion  that  a  common  carrier  can  not, 
by  contract,  relieve  himself  from  liability  for  the  loss  of 
goods  delivered  to  him  for  transportation,  which  loss 
has  been  occasioned  by  his  own  negligence  or  that  of 
his  agents  or  servants,  or  where  such  negligence  has  in 
in  any  degree  contributed  to  the  loss.  And  it  matters 
not  what  degree  of  negligence  has  thus  occasioned 
or  contributed  to  the  loss.  A  carrier  can  no 
no  more  stipulate  for  a  slight  degree  of  negligence  than 
he  can  for  gross  negligence.  A  common  carrier,  and 
especially  one  exercising  and  enjoying  corporate  fran- 
chises, granted,  as  is  supposed,  for  a  public  purpose 
and  for  the  public  benefit,  can  not,  in  our  opinion,  be 
permitted  to  so  far  disregard  the  duty  which  he  or  it 
owes  to  the  public,  as  to  stipulate  for  any  degree  of 
negligence  in  the  discharge  of  duty  as  such  common 
carrier.  It  is  not  simply  a  question  between  the  carrier 
and  the  single  individual  with  whom  the  contract  is 
made.  It  is  a  question  of  public  interest  on  the  one 
hand,  and  public  duty  on  the  other.  If  such  contract 
can  be  made  and  is  to  be  held  valid  in  one  instance,  it 
follows  that  if  made  in  all  cases,  it  must  be  held  valid 
in  all  cases.  The  carrier  may  thus  force  these  terms 
upon  the  shipper,  who  must  either  accept  them  or 
forego  the  transportation  of  his  goods  by  means  of  the 
common  carrier,  or  resort  to  his  action  against  the  car- 
rier for  refusing  to  transport  his  goods  without  such 
stipulations,  which  practically  would  be  an  inadequate 
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remedy,  rather  than  resort  to  which,  the  shipper  would 
generally  submit  to  the  carrier's  terms.  The  common 
carrier  may  thus  divest  himself  of  that  character,  and 
force  the  public,  through  its  necessities,  to  intrust  the 
txansportation  of  goods  to  carriers  irresponsible  for 
negligence. 

The  case  of  New  Jersey  Steam  Nav.  Co.  v.  Mer- 
chants' Bank,  6  How.  344,  is  relied  upon  by  the  ap- 
pellant as  establishing  that  under  such  contract  the  ap- 
pellant would  only  be  liable  for  gross  neglect  or  want 
of  ordinary  care.  We  do  not  think  it  clear  that  the 
case  establishes  the  position  assumed.  William  F. 
Hamden  had  shipped  on  the  steamboat  Lexington,  to 
be  transported  from  New  York  to  Stonington,  in  Con- 
necticut, a  quantity  of  coin.  On  the  waj^  a  fire  broke 
out  which  destroyed  the  boat,  and  the  money  was  lost. 
The  court  state  the  agreement  under  which  the  coin  was 
to  be  transported,  as  follows :  *'  The  special  agreement 
in  this  case,  under  which  the  goods  were  shipped,  pro- 
vided that  they  should  be  conveyed  at  the  risk  of 
Hamden  ;  and  that  the  respondents  were  not  to  be 
accountable  to  him  or  to  his  employers,  in  any  event, 
for  loss  or  damage.'' 

The  court  say:  *'If  it  is  competent  at  all  for  the 
carrier  to  stipulate  for  the  gross  negligence  of  himself 
and  his  servants  or  agents,  in  the  transportation  of 
the  goods,  it  should  be  required  to  be  done,  at  least,  in 
terms  that  would  leave  no  doubt  as  to  the  meaning  of 
the  parties."  Why  was  the  court  si)eaking  of  gross 
negligence?  Simply  because  it  was  a  case  of  gross 
negligence  with  which  it  had  to  deal.  There  was  no 
question  whether  a  less  degree  would  have  been 
sufficient  to  render  the  respondents  liable.  The  court 
was  speaking  of  the  case  as  it  existed,  and  as  one  of 
gross  negligence.  This  is  clearly  shown  by  what  is 
said,  on  page  385,  on  the  subject     It  is  there  said  : 
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"We  think  there  was  great  want  of  care,  and  which 
amounted  to  gross  negligence,  on  the  part  of  the- 
respondents,  in  the  stowage  of  the  cotton,"  &c. 

The  following  paragraph,  on  same  page,  would  seem 
to  indicate  that  if  there  was  any  fault  on  the  part  of  the 
respondents,  they  would  be  liable  : 

*'Itis,  indeed,  difficult,  on  studying  the  facts,  to  re- 
sist the  conclusion,  that,  if  there  had  been  no  fault  on 
board  in  the  particulars  mentioned,  and  the  emergency 
had  been  met  by  the  officers  and  crew  with  ordinary 
firmness  and  deliberation,  the  terrible  calamity  that 
befell  the  vessel  and  nearly  all  on  board  would  have^ 
been  arrested.  We  are  of  opinion,  therefore,  that  the 
respondents  are  liable  for  the  loss  of  the  specie,  not- 
withstanding the  special  agreement  under  which  it  wa& 
shipped." 

The  same  court,  in  the  case  of  The  New  World  t). 
King,  16  How.  469,  seemed  inclined,  for  some  pur- 
poses, at  least,  to  repudiate  all  distinctions  in  the- 
degrees  of  negligence,  as  ordinarily  classified.  Mr. 
Justice  OuETis,  in  delivering  the  opinion  of  the  court,, 
remarks :  *'  The  theory  that  there  are  three  degrees  of 
negligence,  described  by  the  terms  slight,  ordinary^ 
and  gross,  has  been  introduced  into  the  common  law 
from  some  of  the  commentators  on  the  Boman  law.  It 
may  be  doubted  if  these  terms  can  be  usefully  applied 
in  practice.  Their  meaning  is  not  fixed,  or  capable  of 
being  so.  One  degree,  thus  described,  not  only  may 
be  confounded  with  another,  but  it  is  qnite  impracti- 
cable exactly  to  distinguish  them.  Their  signification 
necessarily  varies  according  to  circumstances,  to  whose- 
infiuence  the  courts  have  been  forced  to  yield,  until 
there  are  so  many  real  exceptions  that  the  rules  them-^ 
selves  can  scarcely  be  said  to  have  a  general  operation. 
•  .  .  If  the  law  furnishes  no  definition  of  the  terms 
gross  negligence,  or  ordinary  negligence,  which  can  be 
applied  in  practice,  but  leaves  it  to  the  jury  to  deter- 
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mine,  in  each  case,  what  the  duty  was,  and  what 
omissions  amount  to  a  breach  of  it,  it  would  seem  that 
imperfect  and  confeesedly  unsuccessful  attempts  to 
define  that  duty  had  better  be  abandoned.'^ 

We,  however,  do  not  wish  to  be  understood  as 
deciding  that  in  no  case  does  the  distinction  in  the 
degrees  of  negligence  exist. 

The  case  of  Graham  t).  Davis,  4  Ohio  St.  362,  very 
fully  sustains  the  view  which  we  take  of  the  question 
before  us.  We. quote  the  following  paragraph  from 
the  opinion  of  the  court  in  that  case,  delivered  by 
Judge  Rannet  : 

"  The  whole  may  be  summed  up  in  this :  the  car- 
rier, by  agreement  with  the  owner,  may  exonerate 
himself  from  responsibility  for  losses,  arising  from 
causes  over  which  he  has  no  control,  and  to  which  his 
own  fault  or  negligence  has  in  no  way  contributed. 
But  in  doing  so,  he  does  not  cease  to  be  a  common 
carrier,  nor  in  any  manner  change  his  relation  to  the 
public  as  such  ;  and  he  can  only  excuse  himself  for  a 
failure  to  deliver  the  goods  intrusted  to  him  by  show- 
ing that,  without  his  fault,  he  has.  been  prevented  by 
some  one  of  the  causes  recognized  by  law,  or  spe- 
cifically provided  for  in  the  contract.  This  case 
requires  very  little  to  be  added,  as  to  the  degree  of 
care  exacted  of  the  common  carrier.  We  have  already 
said,  tliat  he  is  not  at  liberty  to  stipulate  for  any 
degree  of  negligence,  and  that  a  loss  from  negligence 
can  not  be  within  the  stipulated  exceptions  to  his 
liability." 

The  case  of  Stein weg  v.  Erie  R.  Co.,  43  If.  Y.  123, 
is  directly  in  point.  There  the  bill  of  lading  released 
the  carrier  from  liability  for  damage  or  loss  by  fire  or 
explosion  of  any  kind.  It  was  held  that  the  carrier 
was  not  released  from  liability  for  damage  by  those 
means,  resulting  from  his  own  negligence.  And  it  was 
held  that  the  carrier,  a  corporation,  ^^  was  liable,  if 
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there  was  negligence  on  its  part,  without  regard  to  any 
supposed  distinctions  or  degrees  of  negligence.'' 

This  is  the  doctrine  of  the  supreme  court  of  the 
United  States,  also,  as  is  to  be  inferred  from  what  is 
said  in  the  case  in  3  Wall,  above  cited.  There  Mr. 
Justice  Field,  in  delivering  the  opinion  of  the  court, 
after  having  made  a  very  clear  statement  of  the  duties 
and  responsibilities  resting  upon  common  carriers, 
proceeds  as  follows :  ''The  owner  of  goods  may  rely 
upon  this  responsibility  imposed  by  the  common  law, 
which  can  only  be  restricted  and  qualified  when  he 
expressly  stipulates  for  the  restriction  and  qualifica- 
tion. But  when  such  stipulation  is  made,  and  it  does 
not  cover  losses  from  negligence  or  misconduct,  we  can 
perceive  no  just  reason  for  refusing  its  recognition  and 
enforcement.''  Had  it  been  the  intention  of  the  court 
to  discriminate  between  different  degrees  of  negligence, 
and  to  hold  that  some  could  and  some  could  not  be 
contracted  for  by  the  carrier,  they  would  not  have 
used  the  general  term  negligence,  which  includes  all 
classes,  whether  slight  or  gross,  as  expressive  of  what 
could  not  be  contracted  for. 

There  may  be,  and  probably  are,  some  cases,  as 
well  as  some  dicta^  in  the  books,  at  variance  with  the 
doctrine  on  which  we  stand  in  this  case ;  but  we  are 
satisfied  that  it  is  in  accordance  with  principle,  and  is 
supported  by  very  respectable,  if  not  the  great  weight 
of  authority. 

Effect  can  be  given  to  the  clause  in  the  bill  of 
lading  stipulating  that  the  company  shall  not  be  liable 
for  any  loss  by  fire  or  accident.  By  the  law,  inde- 
pendently of  any  contract  providing  otherwise,  the 
carrier  is  chargeable  for  all  losses  except  such  as  may 
be  occasioned  by  the  act  of  God  or  the  public  enemy. 
He  insures  against  all  accidents  which  result  from  hu- 
man agency,  although  occurring  without  any  fault  or 
neglect  on  his  part.    Had  the  wheat  been  lost  \}j  fire 
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without  any  negligence  on  the  "part  of  the  company, 
the  clause  in  the  bill  of  lading  would,  doubtless,  have 
exempted  the  company  from  the  liability  therefor, 
which  the  law  would  otherwise  have  imposed. 

We  are  of  opinion  that  the  court  committed  no 
terror,  either  in  giving  or  withholding  charges,  and  that 
ihe  case  went  to  the  jury  on  the  correct  theory  of 
the  law. 

Judgment  affirmed,  with  costs,  and  five  i)er  cent, 
damages. 


THE  EAST  TENNESSEE  &  GEORGIA  RAIL- 
ROAD COMPANY  v.  MONTGOMERY. 

44  Oe(yrgui,  278. 

Supreme  Court  of  Georgia  ;  July  Term,  1871. 

Oarrien.  OontncU  for  tnniportaUon  of  goods.  Oonnecting  Uiim. 
The  superintendent  of  the  defendant,  a  railway  company,  in  answer 
to  inquiries  by  B.,  wrote  B.  a  letter  stating  that  arrangements  were 
perfected  for  sending  cotton  through  to  New  York  by  the  defend- 
ant's railroad  and  connecting  lines,  without  detention;  the  letter 
also  gave  the  rate  of  freight  to  New  York,  and  expressed  the  hope 
of  securing  a  liberal  share  of  business.  This  letter  was  shown  by 
B.  to  M.,  who  thereupon  shipped  a  quantity  of  cotton  to  New 
York  by  the  defendant's  road  and  connecting  lines,  as  described  in 
the  letter.  After  passing  over  the  defendant's  line,  and  while  in 
the  possession  of  a  subsequent  carrier,  it  was  delayed,  and  during 
the  delay  the  price  of  cotton  declined.  In  an  action  by  M.  to 
recover  from  the  defendant  his  damages  caused  by  ihe  decline, — 
Heid^  that  the  letter  to  B.,  shown  by  him  to  M.,  and  acted  on  by 
the  latter,  did  not,  without  notice  by  M.  to  the  defendant  that  he 
had  shipped  his  cotton  under  the  terms  of  the  letter,  constitute  an 
express  contract  for  transportation  of  M.'a  cotton,  making  the 
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defendant  liable  for  delay  occurring  beyon^^  the  terminus  of  its 
own  line. 
Under  a  statutory  provision  that  'Mf  there  be  several  connecting  rail- 
roads, and  goods  be  intended  to  be  transported  over  more  than  one 
road,  such  road  shall  only  be  liable  to  its  own  terminus  and  until 
delivery  to  the  next  connecting  road  "  {Qa,  Code^  §  2058),  the  re- 
ceipt of  goods  by  a  railroad  company  intended  to  be  transported 
over  several  roads,  even  on  a  through  rate  to  be  paid  at  the  end  of 
the  route,  and  the  giving  a  written  receipt  to  that  effect  for  such 
goods,  does  not  constitute  an  express  contract  binding  the  receipt- 
ing company  for  the  whole  distance. 

Error  from  the  supreme  court  of  Georgia  to  the 
superior  court  of  Whitfield  county. 

This  was  an  action  to  recover  damages  resulting 
from  delay  in  the  transportation  of  cotton  shipped 
by  the  plaintiff  over  defendant's  railroad,  and  delivered 
by  the  defendant  in  good  order  and  in  due  time  to  the 
succeeding  carrier.  The  facts  are  stated  in  the  opinion. 
The  jury  found  a  verdict  for  the  plaintiff.  The  defend- 
ant moved  for  a  new  trial  on  the  ground  that  the  ver- 
dict was  contrary  to  the  evidence,  and  upon  other 
grounds  which  were  not  considered  in  the  supreme 
court.  The  new  trial  was  denied,  and  judgment  en- 
tered on  the  verdict.  The  defendant  prosecuted  a  writ 
of  error,  assigning  as  error  the  refusal  of  a  new  trial. 

D.  A.  Walker^  and  McCuichen  &  ShumatCy  for  the 
plaintiff  in  error. 

Prirdup  &  FoucTie^  and  W.  H.  Dai>ney  for  the 
defendant  in  error. 

LocHRANE,  Ch.  J. — James  Montgomery  brought 
his  action  against  the  East  Tennessee  &  Georgia  Rail- 
road Company,  to  recover  damages  resulting  from  the 
delay  in  transportation,  pf  cotton  from  Borne  to  the 
city  of  New  York.  The  damages  proven  and  found 
by  the  jury  amounted  to  two  thousand  dollars.     Upon 
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a  motion  for  a  new  trial  various  grounds  were  assigned, 
all,  however,  controlled  by  legal  principles  involved  in 
the  construction  of  a  letter  set  up,  with  the  surround- 
ing facts,  as  an  express  or  special  contract,  upon  which 
the  liability  of  the  defendant  below  is  predicated. 

The  proof  shows  that  Montgomery  shipped  the 
cotton  from  Kingston,  Georgia,  at  a  station  on  the 
Western  &  Atlantic  Railroad,  consigned  to  parties  in 
New  York.     The  cotton  was  received  in  due  course  at 
Dalton,  by  the  East  Tennessee  &  Georgia  Railroad, 
and  was,  by  them,  transported  over  their  line  to  their 
terminus  at  Knoxville,  and,  as  in  good  order  and  in 
due  time,  delivered  to  the  connecting  road  en  route^  or 
the  East  Tennessee  &  Virginia  Railroad  Company. 
The  delay  occurred  after  it  left  the  custody  of  the 
defendant  and  its  delivery  to  the  connecting  road. 
Under  our  Code,  section  2068,  defining  the  liability  of 
railroads,  this  defendant  was  liable  only  to  its  terminus, 
and  for  the  delivery  of  the  property  to  the  connecting 
road  in  good  order.     But  the  difficulty  of  this  case,  if 
any  exists,  originates  in  the  fact  that  A.  A.  Taliriadge, 
superintendent  of  the  East  Tennessee  &  Georgia  Rail- 
road Company,  on  October  25,  1865,  and  previous  to 
the  shipment,  addressed  a  letter  to  Mr.  Bayard,  of 
Rome,  in  which  letter  he  says:    "Yours  of  the  21st 
came  duly  to  hand.     In  reply,  I  will  say  that  arrange- 
ments are  perfected  for  sending  cotton  through  to  New 
York  zia  East  Tennessee  &  Georgia  and  connecting 
lines,  to  Alexandria  by  rail,   and   from    thence,   by 
fiteamer,  without  detention,  and  with  less  transfers  than 
any  other   line.     There  are  three  regular    lines  of 
fiteamers  running  from  Alexandria  to  New  York,  so 
that  there  will  not  be  any  detention  at  that  point.   Our 
rate  from  Dalton  to  New  York  on  cotton  is  nine  dollars 
($9  00)  per  bale.    Hoping  to  secure  a  liberal  share  of 
business  from  Rome,  I  am,  &c., 

**A.  A  Talmadqe,  Super intendenV^ 
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This  letter  was  shown  or  read  to  Montgomery,  and 
he,  acting  upon  it,  sent  his  cotton  from  Rome  to  Kings- 
ton, at  which  latter  point  it  was  forwarded  through  a& 
freight.  Did  this  letter  constitute  an  express  contract, 
by  which  the  general  liability  of  the  East  Tennessee  & 
Georgia  Railroad  was  increased  as  to  Bayard,  the  party 
to  wbom  it  was  addressed  %  I  think  it  did.  It  con- 
tained a  proposition  in  writing  to  transport  cotton  to 
New  York.  This  was  its  fair  purport  of  construction. 
It  presented  inducements  to  secure  the  shipments.  It 
was  addressed  to  him,  and  when  accepted  by  him, 
either  by  a  response  in  writing  or  by  acts  equivalent, 
as  by  shipment  of  his  cotton,  my  opinion  is  it  was  an 
express  contract  upon  the  part  of  the  road,  and  accepted 
by  him,  to  carry  his  cotton  to  New  York,  and  I  think 
the  railroad  company,  taking  the  benefits  under  it, 
would  be,  in  law,  justly  bound  by  its  terms.  But, 
conceding  this  proposition,  did  the  reading  of  this  letter 
to  Montgomery  make  the  defendant  occupy,  as  to  him, 
the  same  legal  status  or  relationship)  I  think  not.  It 
is  true,  the  letter  concludes  by  hoping  to  receive  pat- 
ronage from  Rome ;  but  this  could  not  fairly  be  held 
to  constitute  a  contract  for  carriage  with  any  party  in 
Rome  who  may  have  seen,  read,  or  heard  read  this  let- 
ter. Therefore,  in  itself,  it  did  not  constitute  any  con- 
tract between  a  stranger  and  the  railroad  company. 
What  other  proof  is  developed  by  the  record  to  aid  in 
giving  to  this  letter  that  effect?  Montgomery  acted 
upon  if  by  sending  his  cotton  en  route  over  that  road, 
and  by  the  line  indicated.  This  is  all.  But  Mont- 
gomery, in  acting  upon  it,  delivered  his  cotton  to  the 
railroad  at  Kingston,  and  from  that  point  it  went  over 
the  East  Tennessee  &  Georgia  Railroad,  as  any  other 
freight,  and,  consequently,  did  not  come  within  any 
notice  or  knowledge  of  the  railroad  company,  that  it 
was  shipped  by  express  contract  with  them,  invoking 
theii  attention  further  than  over  their  own  line  and  to 
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the  connecting  line  at  their  terminus,  receiving  it  "  as 
in  good  order."  Therefore  neither  the  seeing  of  the 
letter,  nor  the  mode  of  shipment,  constituted  an  express 
contract  as  between  the  railroad  company  and  Mont- 
gomery. The  link  which  is  absent  and  nowhere  seen 
by  the  evidence,  is  notice  by  Montgomery  of  the  ship- 
ment, as  included  in  the  terms  of  the  letter  to  the  rail- 
road company.  If  Montgomery,  being  advised  of  this 
letter,  and  properly  construing  its  terms  to  be  a  pro- 
position to  ship  through  to  New  York  by  connecting 
lines,  and  inviting  shippers  from  Bome  to  patronize  it, 
upon  such  terms,  had  notified  the  East  Tennessee  & 
Georgia  Railroad  that  he  had  so  shipped  to  them, 
under  the  proposition  contained  in  the  letter  to  Bayard, 
then,  by  this  notice  to  them,  he  would  have  been  en- 
titled to  claim  the  damages  occasioned  by  the  delay 
upon  the  line,  even  though  accruing  after  it  left  the 
hands  of  the  defendant  and  was  delivered  to  connect- 
ing lines. 

It  is  useless  to  discuss  the  doctrine  of  railroad  lia- 
bility by  express  contract.  This  I  did  in  cases  at  the 
last  term.  I  simply,  in  this  case,  confine  myself  to  the 
facts  and  the  opinion  I  entertain  upon  them  as  to 
whether  this  letter,  under  the  evidence,  constituted  an 
express  contract.  And,  with  the  view  I  hold,  it  is  un- 
necessary to  travel  through  the  various  assignments  of 
error  to  the  charges  of  the  judge.  I  think  the  law  of 
the  case  entitled  the  party  to  a  new  trial  upon  the  main 
and  controlling  ground  in, the  case. 

In  relation  to  the  judgment  of  the  court  refusing 
to  strike  out  the  interrogatories  of  Montgomery,  only 
so  far  as  they  related  to  memorandums  not  attached,  I 
am  of  opinion  the  decision  was  correct.  Under  section 
8836,  all  exceptions  to  the  execution  must  be  made  in 
writing,  and  notice  given  before  the  trial,  when  the 
interrogatories  have  been  in  oflSce,  &c.,  and  when  a 
witness  answers  from  memoranda,  under  section  3831, 
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such  memoranda  should  be  sent  with  the  commission 
and  certified  to  by  the  commissioners.  These  objections 
were  made  upon  the  trial,  and  the  defect  went  to  the 
execution,  and  when  made  upon  the  trial,  the  ruling 
of  the  court  accomplished  substantial  justice,  by  re- 
jecting the  questions  improperly  answered,  but  receiv- 
ing that  not  subject  to  the  objection. 

McCat,  J. — I  concur  in  the  judgment  of  reversal 
in  this  case.  I  think  the  charge  of  the  court  was  error. 
In  my  judgment,  there  was  no  evidence  of  any  contract 
of  the  East  Tennessee  &  Georgia  Railroad  to  carry 
this  cotton  to  New  York,  and  it  was  error  to  charge 
the  jury  that  they  might  consider  from  the  letter  and 
from  Montgomery's  acts,  whether  there  was  an  under- 
taking so  to  do.  The  charge  also  informed  the  jury 
that  though  the  letter  was  not,  of  itself,  evidence  of 
such  a  contract,  it  was  evidence  that  the  road  was  then 
making  such  contracts  and  doing  such  business.  In 
the  first  place,  I  am  inclined  to  the  opinion  that,  under 
our  law,  this  letter  was  not  even  an  oflTer  to  Bayard,  by 
this  road,  to  carry  his  cotton  to  New  York.  Fairly 
construed,  what  does  this  letter  amount  toi  Simply 
this,  that  an  arrangement  had  been  made  between  the 
different  connecting  lines  to  carry  cotton  through  frona 
Dalton  to  New  York,  without  detention,  for  nine  dol- 
lars per  bag.  By  the  law  of  England,  and  by  the 
decisions  of  the  courts  of  most  of  the  American 
states,  it  is  true  that  a  receipt  of  freight,  destined  to  a 
distant  point,  binds  the  receiptor,  who  is  a  common 
carrier,  to  its  destination,  and  especially  is  this  true,  if 
the  freight  be  agreed  to  be  paid  in  advance  or  at  the 
end  of  the  line. 

But  our  Code,  section  2068,  provides  that  "if  there 
be  several  connecting  milroads,  and  goods  be  intended 
to  be  transported  over  more  than  one  road,  such  road 
shall  only  be  liable  to  its  own  terminus  and   until 
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delivery  to  the  next  connecting  road."  At  our  last 
term,  this  court  decided  iu  tlie  case  of  Western  & 
Atlantic  Railroad  ??.  McDonald  &  Strong,  that  the 
mere  receipt  of  goods  destined  to  a  distant  point,  and 
stated  in  the  receipt  as  intended  to  be  transported  over 
several  roads,  even  on  a  through  rate,  was  not,  under 
this  section  of  the  Code,  such  a  contract  as  bound  the 
receipting  road  for  the  whole  distance.  We  then  held 
that  this  section  of  the  Code  contemplated  just  such  a 
case,  and  that  the  putting  of  the  intention  into  writing 
.  did  not  alter  the  law.  If  goods  are  intended  to  pass 
over  different  roads,  and  be  delivered  by  one  road  to 
the  other,  it  must  be  that  the  freight  over  the  whole 
line  is  to  be  paid  at  one  end  of  the  line ;  since,  if  this 
were  not  done,  the  goods  most  stop.  I  do  not  think 
there  is  anything  in  this  letter,  even  as  to  Bayard,  to 
make  this  case  different  from  the  case  I  have  referred 
to.  It  is,  at  last,  nothing  but  a  statement  in  writing  of 
the  very  case  put  by  the  Code,  to  wit :  there  are  several 
connecting  roads,  the  goods  are  to  be  transported  ov6r 
more  than  one  road,  and  to  be  delivered  direct  from 
one  road  to  the  next  without  any  intermediate  con- 
signee or  agent  to  pay  the  freight  and  tranship  the 
goods.  Nor  does  the  use  of  the  word  **our"  in  the 
letter  make  the  case  different.  Very  clearly,  the 
writer  means  by  that  word  our,  not  his  road,  but  all 
the  roads. 

But  admitting  that,  as  to  Bayard,  this  letter,  if  he 
acted  under  it,  was  a  special  contract,  is  it  a  special 
contract  as  to  Montgomery,  if  he  acted  upon  it  ? 

Now,  I  do  not  say  a  special  contract  must  always 
be  by  words  on  both  sides.  One  may  say  I  will  do  so 
and  so,  if  you  will  do  so  and  so.  If  the  person  ad- 
dressed acts,  and  lets  the  other  know  he  has  acted,  this 
is  the  same  as  if  he  had  agreed  in  words.  What  is 
the  case  here  %  Montgomery  sees  the  letter ;  it  was  not 
addressed  to  him  ;  he  acts  upon  it  and  starts  his  cotton 
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from  Borne,  destined  to  New  York.  He  gives  no  notice 
that  he  has  acted.  He  never  deals  with  this  road  at  all. 
The  cotton  comes  to  this  road  under  a  list  or  freight 
bill,  from  Kingston  to  New  York.  When  this  cotton 
went  into  the  hands  of  this  road,  it  went  there  as  cot- 
ton delivered  to  the  Western  &  Atlantic  Railroad,  at 
Kingston,  to  be  sent  from  tliere  to  New  York,  on  a 
through  freight  list  from  Kingston  to  New  York.  The 
only  evidence  there  is  that  the  defendant  ever  had  this 
cotton  in  possession  at  all,  is  from  its  own  books, 
which,  by  the  very  same  entries,  show  that  the  cotton 
came  to  this  road  from  the  Western  ft  Atlantic  Road, 
on  a  through  freight  list,  not  from  Dal  ton  to  New 
York,  but  from  Kingston  to  New  York.  How  was 
this  road  to  know  that  its  through  passage  to  New 
York  was  to  begin  at  Dalton  %  It  came  to  hand  at- 
tended, as  the  books  show,  by  a  through  freight  list 
from  Kingston  to  •  New  York.  The  East  Tennessee  & 
Georgia  Railroad  was  the  second  road  on  the  line,  not 
the  first,  as  shown  by  the  freight  list  accompanying  the 
cotton.  How  were  they  to  know,  without  any  notice, 
that  Montgomery  intended  its  through  passage  to  start 
at  Dalton  ?  The  evidence  shows  that,  in  fact,  it  started 
as  through  freight  from  Kingston,  and  not  from  Dalton. 
As  this  road  appears  to  have  done  its  fall  duty,  and  as 
it,  so  far  as  its  oflScers  knew,  was  the  second  road  on 
the  line,  and,  as  they  had  no  notice  that  Montgomery 
was  looking  to  them  as  the  first,  in  my  judgment  they 
are  only  liable  over  their  own  line.  This  was  a  Georgia 
contract,  and  is  to  be  regulated  by  Georgia  law — our 
Code — and  the  road  is  liable  who  lost  the  cotton.  This 
is  easily  ascertained.  Every  road  keeps  accurate  books, 
and  is  able  to  show,  in  every  case,  if  they  have  deliv- 
ered goods  to  the  next  road. 

Wabt^^eb,  J.,  dissented,  holding  that  in  the  absence 
of  any  express  contract  between  the  parties,  the  law 
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would  imply  a  contract  from  the  defendant's  letter,  and 
from  the  fact  that  the  plaintiff  shipped  his  cotton  over 
the  defendant's  road  in  pursuance  of  the  terms  of  that 
letter. 


Judgment  reversed. 


BABCOCK  v.  THE  LAKE  SHORE  &  MICHIGAN- 
SOUTHERN  RAILWAY  COMPANY. 

49  New  Tirrh,  491. 

Court  0/  Appeals  of  New  TorJc  ;  May  Term^  1872. 

Caxxien.  Special  oontraot  limiting  liability  for  loss  of  goods.  Con- 
necting lines.  The  fact  that  a  contract  by  a  railway  company  for 
the  transportation  over  its  line,  and  delivery  at  the  terminoa 
thereof,  of  goods  marked  to  a  point  beyond  such  terminus,  sets 
forth,  in  the  description  of  the  goods,  the  marks  showing  their 
ultimate  destination,  does  not  render  it  a  contract  for  the  trans- 
portation to  and  delivery  at  sach  destination.  Even  where,  in 
making  such  a  contract,  a  printed  blank  is  used,  adapted  to  a  con- 
tract for  transportation  over  other  and  connecting  lines,  if  the 
portions  of  the  contract  in  writing  clearly  express  that  the  responsi- 
bility of  the  railway  company  ceases  upon  delivery  of  the  goods  at 
its  terminus,  such  written  portions  must  control,  and  the  printed 
matter  inconsistent  therewith  be  rejected  as  surplusage. 

Under  sach  circumstances,  the  railway  company  has  no  authority  to 
make  a  special  contract,  on  behalf  of  the  owner  of  the  goods,  with 
the  next  carrier,  limiting  the  liability  of  the  latter.  The  duty  of 
the  first  carrier  terminates  with  the  delivery  of  the  goods  to  the 
second,  and  the  common-law  liability  of  the  latter  attaches  at  once, 
by  necessary  implication,  upon  the  receipt  of  them. 


I 
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Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourth 
judicial  department. 

This  was  an  action  to  recover  ,the  value  of  certain 
petroleum  shipped  by  the  plaintiff,  and  destroyed 
while  in  charge  of  the  defendant  as  common  carrier. 

The  plaintiff  had  delivered  the  oil  for  transportation 
to  the  Atlantic  &  Great  Western  Railway  Company^ 
under  a  contract,  partly  printed  and  partly  in  writing, 
as  follows : 

"Atlantic  and  Great  Western  Railway,  7.35. 

"Oil  City  Station,  November  14th,  1867. 

"Received  from  Babcock  for  shipment  by  The 
Atlantic  and  Great  Western  Railway  Company,  the 
following  property  in 'good  order,  except  as  noted, 
marked  and  consigned  as  follows : 

Mark.  Article. 

J.  W.  O.  &  Co.  ) 

J.  W.  Osborne  &  Co.  V  56  Bbls.  R.  OU,  Car  1,848. 
Albany,  N.  Y.  ) 

j  6  Cent  Internal  Revenae  I 
(       Stamp,  canoeled.       ) 

*'  Kate  in  cents  per  100  lbs.  $25.00  per  car. 
"Which  this  company  and  connecting  roads  agree 
to  deliver  with  as  reasonable  dispatch  as  their  general 
business  will  permit,  delays  and  accidents  excepted^ 
but  they  do  not  agree  to  transport  the  same  by  any 
particular  train,  nor  in  any  specified  time. 

'^  Subject  to  the  conditions  below : 

"At  Corry  station  upon  payment  of  freight  and 
charges  thereon. 

"In  consideration  of  the  reduced  rate  given  and 
specified  above  for  the  transportation  of  petroleum,  it 
is  understood  that  the  owner  or  shipper  assumes  all 
risk  of  damage  from  fire  or  leakage  or  from  any  cause 
whatever  while  in  transit,  or  at  the  depots  or  stations 
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of  any  of  the  companies  whose  lines  of  road  it  may  be 
transported  upon  or  over. 

**  The  rates  on  petroleum,  when  taken  at  the  com- 
panies' risk,  or  damage  from  fire  or  other  causes, 
being  double  the  amount  herein  specified.  The  owner 
or  shipper  of  this  property,  in  consideration  of  having 
the  same  transported  at  such  reduced  rates,  does  hereby 
release  this  and  all  other  companies  over  whose  lines  of 
road  it  may  pass,  from  all  claim  for  loss  or  damage  by 
fire,  leakage,  or  any  other  cause  whatever,  such  pro- 
ducts of  petroleum  as  naphta,  benzine,  benzole,  &c., 
&c.,  being  exceedingly  hazardous,  will  not  be  trans- 
I)orted  except  by  special  agreement  as  to  time  of  re- 
ceiving and  rates  to  be  charged  ;  and  any  party  ship- 
ping such  articles  without  notifying  the  company  and 
getting  their  consent,  shall  not  only  forfeit  all  claim 
against  the  company  for  damages  sustained,  but  shall 
be  accountable  to  the  company  for  loss  it  may  sus- 
tain in  consequence  thereof. 

"  The  acceptance  of  this  receipt  by  the  owner  or 
shipper  will  be  considered  as  evidence  of  his  assent  to 
all  the  conditions  contained  therein. 

^'D.  W.  GuBNSET,  Jr.,  AgenV^ 

The  price  stated  in  the  contract  was  the  usual 
freight  from  Oil  City  to  Corry. 

The  Atlantic  &  Great  Western  Railway  Company 
carried  the  oil  to  Corry,  and  there  delivered  it  to  the 
Bufialo  &  Pittsburg  Railroad  Company,  by  which  com- 
pany it  was  carried  to  Brocton,  and  delivered  to  the 
Buffalo  &  Erie  Railroad  Company  ;  and  while  in  the 
possession  of  the  last-named  company  the  oil  was 
destroyed  by  fire. 

This  action  was  brought  against  the  defendant  as 
the  successor  of  the  BufTalo  &  Erie  Railroad  Com- 
pany, liable  for  all  its  debts  and  obligations.  Upon 
trial  by  the  court  without  a  jury,  judgment  was  ren- 
dered for  the  defendant,  and  the  plaintiff  appealed  to 
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the  general  term,  which  affirmed  the  jadgment.  From 
the  latter  jadgment  the  plaintiff  appealed  to  the  court 
of  ap{)eal8. 

Oeorge  W.  Cothran,  for  the  appellant. 

-4..  P.  Laning^  for  the  respondent. 

Allek,  J. — ^To  exempt  the  defendant,  the  snccessor 
in  liability  to  the  Buffalo  &  Erie  Bailroad  Company, 
from  the  common-law  responsibility  of  common  car- 
riers,  extending  to  all  losses  except  those  resulting  from 
the  act  of  God  or  the  public  enemies,  it  must  appear 
that  the  oil  of  the  plaintiff  was,  at  the  time  of  its 
destruction,  in  the  possession  of  the  Buffalo  &  Erie 
Bailroad  Company,  for  transportation  under  a  special 
contract,  restricting  the  liability  of  the  carrier,  made 
by  and  with  the  plaintiff,  or  some  one  authorized  to  act 
in  his  behalf.  The  contract  with  the  Atlantic  &  Great 
Western  Railway  Company  was  special  in  its  terms, 
and  by  it  the  liabilities  of  the  carrier  were  greatly 
restricted,  and  a  loss  by  fire  was  excepted  from  the 
risks  of  the  carrier,  and  if  that  was  a  through  con- 
tract, that  is,  a  contract  for  the  carriage  of  the  property 
to  and  a  delivery  of  it  at  Albany,  its  ultimate  destina- 
tion, each  carrier  in  the  course  of  its  transit,  Including 
the  Buffalo  &  Erie  Railroad  Company,  was  entitled  to 
the  benefit  of  the  exemptions  from  liability  secured  by 
it.  It  would  be  regarded  as  made  for  the  benefit  of  all 
who  should  undertake  the  carriage  of  the  goods  upon 
the  terms  and  conditions  prescribed  by  it. 

If  it  was  not  a  through  contract,  then  the  Buffalo 
&  Erie  Railroad  Company  received  the  goods  as  com- 
mon carriers,  and  are  liable  as  such  for  all  losses  not 
within  the  recognized  exceptions,  that  is,  except 
those  which  were  inevitable  or  occasioned  by  public 
enemies. 
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If  the  first  carrier,  the  Atlantic  &  Great  Western 
Railway  Company,  only  undertook  for  the  carriage  of 
the  oil  to  Corry  for  an  agreed  compensation,  and  the 
delivery  at  that  place  to  another  carrier,  there  was  no 
authority  resulting  from  the  relation,  or  the  contract 
between  that  company  and  the  plaintiff,  to  enter  into  a 
special  contract,  in  behalf  of'  the  plaintiff,  with  the 
next  carrier  at  Oorry,  to  limit  and  restrict  the  liability 
of  such  carrier  in  any  respect.  There  was  no  agency 
-created ;  the  whole  duty  of  the  Atlantic  &  Great 
Western  Railway  Company  was  that  of  carrier,  and 
terminated  with  the  delivery  of  the  goods  to  the  next 
carrier,  and  the  common-law  liability  of  the  carrier 
receiving  the  goods  attached  at  once,  and  by  necessary 
implication,  upon. their  receipt. 

The  goods  were  received  by  the  Atlantic  &  Great 
Western  Railway,  at  Oil  City,  in  Pennsylvania,  ad- 
dressed to  J.  W.  O.  &  Co.,  Albany,  New  York,  and, 
had  they  been  received  without  a  special  contract,  a 
contract  would  not  have  been  implied  on  the  part  of 
the  railway  company  to  carry  the  goods  or  provide  for 
their  carriage  beyond  the  terminus  of  its  road.  Its 
whole  duty  would  have  been  performed  by  transport- 
ing them  to  the  extent  of  its  own  route  and  delivering 
them  to  the  next  connecting  carrier,  that  is,  the  railway 
company  would  have  been  liable  as  a  carrier  over  its 
own  road  and  as  a  forwarder  from  the  terminus  of  its 
line.  This  is  the  recognized  rule  in  this  and  other 
States,  although  it  is  otherwise  in  England.  Root  t?. 
Great  Western  R.  Co.,  46  N.  Y.  524,  and  cases  cited 
by  Rapallo,  J.  ;  Red/,  on  Carriers^  §  181,  and  cases 
cited  in  note  9.  But  the  goods  were  received  by  the 
Atlantic  &  Great  Western  Railway  Company  under  a 
special  contract,  and  upon  the  interpretation  of  that 
contract  and  the  effect  to  be  given  to  it,  the  decision  of 
this  case  hinges.  In  the  agreement  the  goods  were 
described  as  "66  bbls.  R.  Oil,  Car  1,848,"  and  in  the 
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margin  ''  mark,  J.  W.  O.  &  Co.,  J.  W.  Osborne  &  Co., 
Albany,  N.  Y."  The  mark  or  direction  of  the  prop- 
erty was  given  to  identify  and  distinguish  it  from 
other  property  of  the  same  character,  and  was  not  in- 
serted as  a  part  of  the  agreement,  and  from  it  a  con- 
tract to  carry  to  Albany  would  not  be  implied.  The 
agreement  was  by  'Hhis  (The  A.  &  G.  W.  R.)  com- 
pany and  connecting  roads,"  to  deliver  the  property  at 
,  Corry  station,  which  was  the  terminus  of  the  roads  of 
that  company,  upon  payment  of  freight  and  charge* 
thereon.  The  freight  was  specified  at  twenty-five  dol- 
lars per  car.  This  was  the  freight  to  Corry,  and  no 
rate  was  agreed  upon  or  specified  for  transportation 
beyond  that  place.  By  the  agreement  the  plaintiff, 
"in  consideration  of  the  reduced  rate  given  and  speci- 
fied above  for  the  transportation  of  petroleum,-'  as- 
sumed certain  risks,  including  that  by  which  th^ 
property  was  destroyed,  ''while  in  transit,  or  at  the 
depots  or  stations  of  any  of  the  companies  whose  lines, 
of  road  it  may  be  transported  upon  or  over." 

The  plaintiff  did,  "in  consideration  of  having  the 
petroleum  transported  at  such  reduced  rates,"  release 
the  A.  &  G.  W.  R.  Co.,  and  all  other  companies  over 
whose  lines  of  road  it  may  pass,  from  all  claim  for  loss 
or  damage  by  fire,"  &c.  The  agreement  was  made  by 
filling  up  a  printed  form  adapted  to  a  contract  for  the 
transportation  of  goods  beyond  the  route  of  the  con- 
tracting carrier,  and  over  the  lines  of  other  and 
connecting  roads  to  distant  places.  The  parties  merely 
inserted  in  writing  the  date  and  place  of  shipment,  the 
name  of  the  owner,  the  description  of  the  property, 
the  freight  and  the  place  of  delivery  (Corry  station). 
The  commencement  and  termination  of  the  responsi- 
bility of  the  carrier  (the  A.  &  G.  W.  R.  Co.)  were 
expressed  clearly  and  distinctly  in  the  written  parts  of 
the  contract. 

The  goods  were  not  lost  or  destroyed  between  the 
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place  of  their  receipt  and  Corry,  nor  until  after  they  had 
left  Corry  in  charge  of  other  carriers,  and  had  come 
into  the  possession  of  the  Buffalo  &  Erie  Railway 
Company,  in  the  course  of  their  transit  to  Albany. 
The  contract  was  for  the  carriage  of  the  oil  to  Corry, 
and  only  so  much  of  the  printed  matter  of  the  blank 
form  used  as  is  consistent  with  and  appropriate  to  that 
contract  is  of  any  effect.  The  intent  of  the  contracting 
parties  is  to  be  gathered  from  the  entire  instrument,  the 
written  part  controlling  where  that  and  the  printed  are 
in  conflict,  and  the  latter  to  be  rejected  when  incom- 
patible with  or  inappropriate  to  the  intent  of  the  par- 
ties, as  clearly  indicated  by  the  written  portion.  The 
printed  form  is  very  general,  and  contains  provisions 
adapted  to  contracts  differing  essentiaNy  from  this, 
some  of  which  are  not  adapted  to  a  contract  for  the 
carriage  of  goods  wholly  within  the  limits  of  the  con- 
tracting carrier's  line  of  road,  and  such  parts  as  are 
inapplicable  must  be  rejected  as  surplusage,  and  the 
written  portion  of  the  agreement  prevail.  Leeds  v. 
Mechanics'  Ins.  Co.,  8  If.  T.  351 ;  Harper  d.  Albany, 
&c.  Ins.  Co.,  17  iV.  T.  194.  The  limitation  of  the  car- 
rier's liability  by  the  contract  is  necessarily  confined  to 
the  service  contracted  for,  and  the  carriers  who  were 
parties  to  it. 

Carriers  who  are  not  named  in  a  contract  for  the  car- 
riage of  goods,  and  who  are  not  formal  parties  to  it, 
may,  under  certain  circumstances,  have  the  benefit  of 
it.  Such  is  the  case  when  a  contract  is  made  by  one  of 
several  carriers  upon  connecting  lines  or  routes  for  the 
carriage  of  property  over  the  several  routes  for  an 
agreed  price  by  authority,  express  or  implied,  of  all 
the  carriers.  So,  too,  in  the  absence  of  any  authority 
in  advance,  or  any  usage  from  which  an  authority 
might  be  inferred,  a  contract  by  one  carrier  for  the 
transportation  of  goods  over  his  own  and  connecting 
lines,  adopted  and  acted  upon  by  the  other  carriers. 
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would  inure  to  the  benefit  of  all  thus  ratifying  it,  and 
performing  service  under  it.  But  in  such  and  the  like 
cases  the  contract  has  respect  to  and  provides  for  the 
services  of  the  carriers  upon  the  connecting  routes. 
Maghee  n,  Camden,  &c.  E.  R,  &c.  Co.,  45  N.  Y.y  514, 
and  Lamb  v.  Same,  46  If.  F.,  272,  are  in  point,  and 
illustrate  the  rule. 

There  was  no  agreement  here  for  the  carriage  of  the 
oil  beyond  Corry,  no  rate  of  freight  agreed  upon  to  any 
other  point,  and  the  carrier  was  entitled  to  receive  the 
freight  earned,  twenty-five  dollars  per  car,  on  delivery 
of  the  oil  at  that  place.  There  was  no  consideration 
for  an  agreement  by  the  plaintiff  to  relieve  the  carriers 
who  should  thereafter  receive  the  property  for  trans- 
portation from  the  common-law  liabilities,  and  no  such 
agreement  was  made.  It  is  claimed  that  the  finding  of 
the  judge  by  whom  the  cause  was  tried,  that  the  Buffalo 
&  Erie  Railroad  Company  received  the  property,  "un- 
der and  in  pursuance'of  said  agreement,  upon  its  said 
railroad  from  Brocton  to  Buffalo, '*  is  conclusive  as  a 
finding  of  fact,  and  entitles  the  defendant  absolutely  to 
the  benefit  of  the  stipulations  of  that  contract.  The 
answer  is  that  the  transportation  from  Brocton  to 
Buffalo  is  not  within  the  limits  of  the  contract,  and  it 
was  simply  impossible  that  goods  could  be  carried  be- 
tween those  places  in  pursuance  of  a  contract  expressly 
providing  for  an  entirely  different  transportation,  or  a 
transportation  between  two  other  places  on  a  different 
route.  While  twenty-five  dollars  per  car  freight  might 
have  been  a  reasonable  or  a  reduced  rate  for  transpor- 
tation from  Oil  City  to  Corry,  it  may  have  been  an  en- 
tirely inadequate  or  an  exorbitant  rate  for  transporting 
the  same  property  from  Corry  to  Brocton,  from  Brocton 
to  Buffalo,  or  Buffalo  to  Albany.  It  is  certainly  im- 
probable that  the  same  freight  was  to  be  the  compen- 
sation to  each  of  the  railroad  companies  by  whom  the 
oil  should  be  carried  in  its  transit  to  Albany. 
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The  contract  was  not  intended  as  a  through  contract. 
The  plaintiff  has  no  claim  under  it  either  against  the 
Atlantic  &  Great  Western  Railway  Company  or  any  of 
the  connecting  roads  for  the  carriage  of  the  goods  be- 
yond Corry,  and  it  necessarily  follows  that  its  stipula- 
tions did  not  extend  to  or  affect  the  carriage  beyond 
that  place. 

The  Camden  &  Amboy  R.  &  T.  Co.  were  held  liable 
as  common  carriers  under  a  contract  somewhat  like 
this,  made  with  the  Pennsylvania  Railroad  Company, 
under  which  the  goods  were  transported  by  the  latter 
company  to  Philadelphia  and  there  delivered  to  the 
former  company.  Camden,  &c.  R.  R.,  &c.  Co.  v. 
Porsythe,  61  Pa.  St.  81. 

Bristol,  &c.  R.  Co.  v.  Cummings,  6  Burlst  &  N, 
969,  merely  held,  carrying  out  the  doctrine  of  Muschamp 
«.  Lancaster,  &c.  R.  Co.,  8  Mees.  &  W,  421,  which  has 
not  been  followed  in  this  State,  that  the  contract  of  car- 
riage in  that  case  was  a  through  contract  made  by  the 
Great  Western  Railway  Company  for  the  carriage  of 
the  goods  to  their  ultimate  destination,  and  that  the 
contracting  carrier  was  solely  liable  for  the  loss  of  the 
goods  in  transit,  although  they  were  lost  while  in  course 
of  transportation  by  the  defendant,  who  received  them 
from  the  first  carrier  at  the  terminus  of  its  road,  for 
transportation  to  the  place  to  which  they  were  directed. 
This  case  would  not  be  followed  with  us,  but  each  car- 
rier would  be  held  responsible  for  a  loss  or  damage  to 
the  goods  while  in  his  custody,  and  the  only  question 
would  be  as  to  the  extent  of  his  liability,  and  whether 
he  was  entitled  to  the  benefit  of  any  stipulations  in  the 
contract  made  with  the  first  carrier. 

The  defendant,  upon  the  case  made  and  facts 
found  by  the  judge  at  the  trial,  was  subject  to  all  the 
common-law  liabilities  of  carriers,  and  the  stipulations 
of  the  contract  with  the  Atlantic  &  G.  W.  R.  Co.  did 
not  extend  to  the  transportation  of  the  goods  by  the  de- 
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fendant.  It  is  not  necessary  to  consider  at  this  time  the 
liability  of  the  parties,  in  case  it  should  appear  that  the 
oil  was  being  carried  at  a  reduced  rate  of  freight 

The  judgment  must  be  reversed  and  a  new  trial 
granted. 

Peckham,  and  Rapallo,  JJ.,  did  not  vote. 
Others  concurred. 
Judgment  reversed. 


THE    iETNA    INSURANCE    COMPANY   v. 

WHEELER. 

49  Ifew  Torh,  616. 

Court  of  Appeals  of  New  TorJc  ;   June  Term^  1872. 

Carriers.  Contract  for  transportation  of  goods.  Connecting  lines. 
The  rule  that  where  a  common  carrier's  contract  to  transport  and 
deliver  goods  at  a  point  beyond  his  own  route  contains  a  pro- 
vision limiting  his  liability  for  loss  or  damage,  succeeding  carriers 
receiving  the  goods  from  the  contracting  carrier,  for  transportation 
to  their  destination,  are  entitled  to  the  benefit  of  the  limitation,  does 
not  apply  wliere  the  first  carrier  contracts  only  for  the  transporta- 
tion of  goods  over  his  own  route  and  for  their  delivery  to  another 
carrier  to  be  forwarded  to  their  destination. 

Thus,  where  a  carrier  by  water  receives  goods  under  a  contract  to 
carry  them  to  the  end  of  its  own  route,  and  there  deliver  them  to  a 
railway  to  be  forwarded  over  connecting  lines  to  their  final  des- 
tinaticm,  the  carrier  by  railway  is  not  entitled  to  the  benefit  of  any 
exceptions  to  the  carrier's  liability  provided  for  by  such  contract. 
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And  the  fact  that  the  contract  fixes  the  freight  for  the  entire  car- 
riage at  a  price  which,  by  agreement  of  all  the  carriers,  is  shared 
between  them,  does  not  make  the  contract  one  for  the  entire  car- 
riage, 80  as  to  extend  its  exemptions  from  liability  to  any  carrier 
bevond  the  first. 

m 

Where  a  ton.mon  carrier  by  water  and  a  common  carrier  by  railway, 
whose  lines  connect,  enter  into  an  agreement  for  the  carriage  of 
goods  oyer  the  routes  of  both  at  a  fixed  price,  to  be  divided  be- 
tween them,  and  where  they  use  in  common  a  certain  warehouse 
for  transferring  such  goods  from  one  to  the  other,  each  paying  a 
share  of  the  expenses  of  such  transfer,  a  delivery  by  the  carrier  by 
water  at  such  warehouse  of  goods  intended  to  pass  over  the  rail- 
way, and  notice  to  the  carrier  by  railway  of  their  arrival  and  des- 
tination, places  the  goods  in  the  possession  of  the  latter  as  common 
carrier. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  third  judi- 
cial district 

This  was  an  action  to  recover  insurance  paid  by  the 
plaintiff  upon  flour  alleged  to  have  been  destroyed 
while  in  the  possession  of  the  defendants  as  common 
carriers.  The  facts  in  the  case,  and  the  questions  in- 
volved, appear  in  the  opinion.  Upon  the  report  of  a 
referee,  judgment  was  entened  for  the  defendants.  The 
plaintiff  appealed  to  the  general  term,  and  the  judg- 
ment was  reversed.  From  the  order  of  the  g<*neral 
term,  the  defendants  appealed  to  the  court  of  appeals, 
giving  the  required  stipulation  that  if  the  order  ap- 
pealed from  should  be  affirmed,  judgment  absolute 
phould  be  rendered  for  the  plaintiff. 

L.  HaBbroucky  Jr.^  for  the  appellants. 

Oeorge  B.  Stbbard,  for  the  respondent. 

Grover,  J. — The  order  not  stating  that  the  judg- 
ment was  reversed  upon  questions  of  fact,  it  must  be 
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assumed  that  the  reversal  was  upon  questioDS  of  law 
only.  Code^  §  268.  The  qnestions  of  law  involved 
are  whether  the  defendants  were  entitled  to  the  benefit 
of  the  exceptions  from  the  common- law  liability  of  car- 
riers contained  in  the  contract  of  the  Northern  Trans- 
portation Company  for  the  transportation  of  the  flour  ^ 
and,  second,  whether,  from  the  facts  found  by  the 
referee,  the  flour,  at  the  time  of  its  destruction  by  fire,, 
was  in  the  possession  of  the  defendants  as  common  car- 
riers. The  first  question  depends  upon  the  construclioik 
of  the  contract  of  the  Transportation  Company.  This, 
like  every  other  contract,  must  be  so  construed  as  to 
carry  into  effect  the  intention  of  the  parties,  manifested 
by  the  language  used,  and  if  necessary,  in  the  light  of 
the  surrounding  circumstances.  The  contract  was  made 
and  dated  at  Milwaukie,  July  12th,  1864,  as  follows  : 
''  Shipped  in  good  order  and  well  conditioned,  by  A* 
J.  Hale,  as  agent  and  forwarder,  for  account  and  risk 
of  whom  it  may  concern,  on  board  the  propeller  City  of 
New  York  (C.  J.  Chadwick,  master),  now  lying  in  the 
port  of  Milwaukie,  and  bound  for  Ogdensburgh,  the 
following  articles,  marked  and  numbered  as  per  mar- 
gin, and  which  are  to  be  delivered  in  like  good  order 
and  condition  (the  leakage  of  oils,  molasses,  liquors, 
and  other  liquids,  and  the  dangers  and  accidents  of 
navigation,  tire,  and  collision  excepted),  without  delay 
unto  consignees  at  Ogdensburgh,  paying  freight  and 
charges."  In  the  margin  was  *'H.  &  W.  Chickering^ 
Boston  ;  careof  Q-eorge  A.  Eddy,  agent,  Ogdensburgh  ;*' 
also  a  statement  of  property  shipped  (the  flour  in  ques- 
tion, freight  to  Boston,  $1.10  bbl). 

The  facts  found  show  that  the  Transportation  Com- 
pany had  an  agreement  with  the  defendants,  who  were 
in  possession  of  and  operating  a  railroad  as  common 
carriers,  running  east  from  Ogdensburgh,  to  transport 
over  their  respective  lines  through  freight  in  connection,, 
and  divide  the  compensation  therefor  as  provided  by 
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the  agreement.  In  Maghee  v.  Camden,  &c.  Transp. 
Co.,  46  N.  T.  614,  it  was  held  by  this  court,  that  when 
a  railroad  company  contracted  to  transport  and  deliver 
goods  at  a  point  beyond  its  own  line,  containing  a  pro- 
vision excepting  liability  from  certain  specified  hazards^ 
the  connecting  road  which  received  the  goods  from  the 
contracting  road  to  carry  to  their  destination  was  en- 
titled to  the  benefit  of  such  exception.  Had  the  Trans- 
portation Company  contracted  for  the  carriage  of  the 
flour  to  Boston,  this  case  would  be  governed  by  the  case 
cited  ;  but  that  was  not  the  contract.  It  contracted  for 
the  carriage  of  the  flour  to  Ogdensburgh  only ;  and 
that  the  same  should  be  forwarded  by  other  lines  to 
Boston ;  and  that  the  freight  for  the  entire  carriage 
should  be  one  dollar  and  ten  cents  a  barrel.  Hence  the 
case  cited  does  not  apply.  This  precise  question,  upon 
a  state  of  facts  more  favorable  to  the  party  claiming 
the  exception  than  those  in  the  present  case,  arose  iu 
Camden,  &c.  R.  R.  Co.  v.  Porsythe,  61  Pa.  St.  81 ;  and 
it  was  there  held  that  it  was  not  an  undertaking  by  the 
contracting  road  to  carry  the  property  to  its  destination^ 
but  simply  over  its  own  line,  and  then  deliver  it  to  the 
contracting  road  to  forward  to  its  destination  ;  and  that 
contracting  for  the  entire  carriage  for  a  fixed  price  to  be 
shared  by  the  roads  did  not  change  the  contract  in  this 
respect ;  and  hence  the  last,  or  contracting  road,  was 
not  entitled  to  the  benefit  of  the  exception  contained  in 
the  contract.  The  authorities  cited  in  the  opinion  of 
Sharswood,  J.,  fully  sustain  this  position.  In  the 
absence  of  authority,  I  think  the  plain  meaning  of  the 
contract  is  that  the  exception  should  apply  only  during 
the  carriage  of  the  property  by  the  Transportation  Com- 
pany, and  its  delivery  by  it  to  the  connecting  line.  The 
substance  of  the  finding,  as  regards  the  second  ques- 
tion, is  that  there  was  at  the  time  an  existing  agreement 
between  the  defendants  and  the  Transportation  Com- 
pany for  the  carriage  of  goods  passing  over  both  lines 
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for  a  sum  agreed  npon  for  the  entire  service,  to  be 
divided  between  them  as  provided  in  the  agreement ; 
and  that  npon  the  arrival  of  boats  of  the  Transportation 
Company  at  Ogdensbnrgh,  destined  east,  the  course  of 
business  was  for  the  crew  to  unload  such  goods  upon 
the  dock,  where  they  were  taken  possession  of  by  J. 
Chamberlain  &  Co.,  and  placed  in  a  warehouse,  by  the 
8ide  of  which  the  tracks  of  the  defendants  extended, 
and  give  notice  lo  the  defendants.  That  when  the  de- 
fendants were  ready  to  forward  such  goods  their  cars 
were  run  along  by  the  side  of  the  warehouse,  from 
which  the  goods  were  taken  and  loaded  upon  the  cars. 
That  for  this  handling  of  the  goods  Chamberlain  was 
paid  thirty  cents  per  ton  ;  one-half  by  each  company. 
The  further  fact  found,  that  the  bargain  for  this  service 
was  made  with  Chamberlain  by  the  Transportation 
Company,  was  immaterial.  The  service  performed  by 
him  was  in  the  common  business  of  both,  and  he  was 
paid  by  each  equally  theretor,  and  must  be  considered 
in  the  employ  of  both.  The  title  to  the  warehouses  was 
not  material.  They  were  used  by  both  parties  for  the 
transaction  of  this  business  ;  and  the  defendants  own- 
ing both,  to  equalize  the  matter,  rent  for  one  was  paid 
by  the  Transportation  Company  to  the  defendants,  but 
both  were  used  by  the  parties  for  the  transaction  of  the 
business.  It  is  the  use  of  the  warehouse  that  is  to  be 
looked  at,  and  not  the  title,  in  determining  the  ques- 
tion. I  have  looked  outside  of  the  findings  for  some  of 
the  facts,  for  the  reason  that  the  case  is  referred  to  in 
the  findings  for  this  purpose.  What  is  said  about  the 
key  being  kept,  when  out  of  the  possession  of  an  em- 
ployee of  Chamberlain,  in  the  oflBce  of  the  Transportation 
Company,  by  the  witness,  is  not  material,  as  there  is  no 
pretense  but  that  property,  placed  where  this  was,  was 
taken  and  transported  by  the  defendants  at  their 
pleasure.  The  case  shows  that  notice  of  the  arrival  of 
this  property  and  its  destination  was  given  by  the 
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Transportation  Company  to  the  defendants,  by  whom 
it  was  entered  on  their  books  for  transportation.  The 
flour  remained  in  the  warehouse  for  eight  days  after 
this,  for  the  reason  that  the  defendants  had  not  cars  for 
its  transportation,  when  with  the  warehouse  it  was 
-destroyed  by  an  accidental  fire.  In  Coyle  v.  West- 
am  Railroad  •  Corporation,  47  Barb.  152,  it  was  held 
that  placing  barrels  in  the  usual  place  of  delivery  to  a 
forwarder  for  transportation,  which  were  received  by 
persons  in  its  employ,  a  part  with  the  knowledge  of  its 
agent,  though  not  counted,  tallied,  or  receipted  for,  as 
had  been  usual  between  the  parties,  placed  them  in  its 
possession  as  a  common  carrier.  In  Converse  v. 
Norwich  Transportation  Company,  33  Conn.  166,  it  was 
held  that  when  a  company  engaged  in  the  transporta- 
tion of  goods  by  water  in  connection  with  a  railroad 
company,  for  through  rates  divided  between  them,  and 
the  usage  was  for  the  boats,  upon  arrival,  to  deposit 
such  goods  upon  a  covered  wharf  used  in  common,  and 
for  the  railroad  to  take  such  goods  from  there  for  trans- 
portation, that  a  deposit  by  the  boat,  according  to  the 
usage,  was  a  delivery ;  and  that  the  water  line  was 
thereby  discharged  from  further  responsibility.  See 
also  Mills  tJ-  Michigan  Central  R.  R.  Co.,  45  N.  T.  622. 
In  the  present  case,  the  flour  was  not  only  deposited  in 
the  usual  place,  but  notice  was  given  to  the  defendants, 
who  entered  it  upon  their  books.  From  this  time  it 
must  be  held  to  have  been  in  the  possession  of  the  de- 
fendants as  common  carriers. 

The  order  appealed  from  must  be  aflBrmed,  and 
Judgment  absolute  given  for  the  plaintiff  upon  the 
stipulation. 

All  concurred. 

Order  affirmed.    Judgment  for  the  plaintiff 


i 
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THE  BOSTON  &  ALBANY  EAILROAD  COM- 
PANY t>.  SHANLY. 

Supreme  Judicial  Court  of  Massachusetts. 

Carrion.  Damages  from  ezploaion  of  articles  in  course  of  tranaporta- 
tion.  Manufactarers  of  explosive  and  dangerous  articles,  who  send 
such  articles  by  railway,  without  giving  notice  of  their  character  to 
the  railway  company,  are  liable  to  the  company  for  any  damages  to 
its  cars  and  other  property,  or  to  property  for  which  it  is  responsi- 
ble as  a  common  carrier,  caused  by  an  explosion  resulting  from  the 
inherent  tendency  of  such  articles  to  explode,  or  from  their  being 
improperly  packed. 

But  one  who  orders  such  articles  to  be  manufactured  and  sent  to  him 
by  railway  is  not  liable  for  such  damages,  although  he  gives  no 
notice  to  the  railway  company. 

If  two  manufacturers  of  such  articles,  without  giving  notice  to  the 
carrier,  ship  different  articles  of  such  nature  by  the  same  railway 
car,  although  without  any  knowledge  of  each  other's  acts,  and  one 
such  article  causes  the  other  to  explode,  they  are  jointly  liable  for 
the  resulting  damage. 

Appeal  to  the  supreme  judicial  court  of  Maesa- 
chusetts. 

This  was  au  action  to  recover  damages  for  injury  to 
the  plaintiff's  cars  and  property,  and  to  property  in  its 
charge  as  common  carrier,  caused  by  an  explosion  of 
dualin  and  exploders  for  dualin.  The  action  was 
brought  against  Walter  Shanly  and  Francis  Sbanly, 
who  had  ordered  the  explosive  substances  to  be  manu- 
factured and  sent  to  them ;  Hugo  Dittmars,  Carl  Ditt- 
mars,  and  Gottlieb  P,  Burkhardt,  who  had  manufac- 
tured and  shipped  the  dualin;  The  Oriental  Pow- 
der  Company,   and    Jackson,   Newhall,   Smith,   and 
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Hards,  its  officers  and  agents,  who  had  manufactured 
and  shipped  the  exploders. 

The  substance  of  the  declaration  is  stated  in  the 
opinion.  The  defendants  demurred  on  the  ground  that 
the  declaration  did  not  allege  any  legal  cause  of  action ; 
that  it  did  not  allege  any  joint  tort  or  negligence  of 
the  manufacturers  of  the  dualin,  and  the  manufac- 
turers of  the  exploders ;  that  the  allegation  of  damage 
was  too  indefinite ;  and  that  the  plaintiff's  own  negli- 
gence contributed  to  the  injury. 

Oeorge  S.  HaUj  for  the  plaintiffs. 

As  to  the  maintenance  of  the  action  in  general: 
Carter  v.  Towne,  98  Mass.  567  ;  Wellington  v.  Downer 
Kerosene  Oil  Co.,  104  Mass.  64 ;  Addison  on  TortSy 
16  ;  Stat.  29  &  30  Vict.  ch.  39 ;  Williams  «.  East  India 
Co.,  3  East^  192 ;  Langmaid  v.  Holliday,  6  Exch.  761- 
767 ;  Brass  v.  Maitland,  6  Ellis  <£  Bl.  471 ;  Hutchinson 
V.  Guion,  6  C.  B.  N.  S.  149 ;  Farrant  v.  Barnes,  11  Id. 
553 ;  Thomas  v.  Winchester,  6  iV.  T.  397 ;  Pierce  v. 
Winsor,  2  Cliff.  18 ;  Penton  v.  Murdock,  2Zfazo  TimeSy 
N.  8.  871 ;  niege  v.  Goodwin,  5  Carr.  &  P.  190. 

As  to  the  joint  liability  of  the  parties :  Lynch  v. 
Nurdin,  1  g.  5.  35 ;  1  Ad.  &  E.  JV.  S.  29  ;  Colegrove  v. 
IJewYork,  &c.  Co.,  20  If.  T.  492;  Thorogood  v. 
Bryan,  8  (7.  5.,  M.  Or.  &  S.  115;  Ha wkes worth  v. 
Thompson,  98  Mass.  77 ;  Eaton  v.  Boston,  &c.  R.  R. 
Co.,  11  Allen  {Mass.)  500 ;  Abbott  v.  McRie,  2  Hurlst. 
&  C.  744 ;  Stone  t>.  Dickinson,  5  Allen  {Mass.)  29. 

As  to  the  liability  of  the  Shanlys :  They  set  in  mo- 
tion the  dangerous  article,  knowing  its  qualities,  and 
there  was  a  natural  and  probable  connection  between 
this  wrong  done  by  them,  and  the  injurious  conse- 
quences which  have  followed :  Lynch  v.  Nurdin,  1  Q. 
B.  36 ;  McDonald  v.  Snelling,  14  Alleriy  290 ;  Scott  v. 
Hunter,  46  Pa.  8t.  192 ;  Thomas  v.  Winchester,  6  N. 
J.  397.    If  A.  orders  B.  to  commit  a  trespass,  he  is 
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jointly  liable  with  B.:  Com.  Dig,  Trespass^  c.  1; 
Dicey  on  Parties,  440 ;  Robinson  v.  Vaaghton,  8  Carr. 
&  P.  2C2,  255.  So  he  must  be  when  he  orders  B.  to 
place  or  send  dangerous  goods  where  they  may  injur© 
third  persons,  as  much  as  if  he  sold  them  to  be  resold ; 
Wellington  v.  Downer  Kerosene  Oil  Co.,  104  Mass.  64. 
In  this  case  the  other  defendants  were  the  agents  of  the 
Shanlys  in  delivering  the  dualin  for  carriage  to  the 
carrier  indicated  by  them.  Gibson,  Ch.  J.,  in  Griffith 
7).  Ingledew,  6  S&rg.  &  R.  {Pa.)  437. 

The  Shanlys  alone,  on  the  facts  alleged  on  the  de- 
claration, could  maintain  an  action  for  the  goods,  or  be 
sued  for  the  freight  Dicej/  on  Parties^  87.  See  also 
Powell  on  Carriers^  207,  208 ;  Angell  on  Carriers^  §§ 
495,  497,  499 ;  Blanchard  v.  Page,  8  Gray  {Mass.)  281, 
287-300 ;  Hutchinson  v.  Guion,  5  C.  B.  N.  S.  149 ; 
Farrant  v.  Barnes,  11  C.  B.  N.  S.  553 ;  Heme  t>.  Gar- 
ton,  2  Ellis  &  E.  64. 

As  to  damages :  Sedgwick  on  Damages^  109  ;  Dixon 
t).  Bell,  1  Stark.  228 ;  Eichardson  v.  Chasen,  10  Ad.  & 
El.  N.  S.  756. 

Charles  Aliens  for  the  defendants,  Walter  Shanly 
and  Francis  Shanly. 

George  Sennoit^  for  the  defendants,  Hugo  Dittmars^ 
Carl  Dittmars,  and  Burkhardt. 

J.  W.  Perry,  and  W.  C.  Endicott^  for  the  defend- 
ants. The  Oriental  Powder  Company,  and  its  officers 
and  agents,  Jackson,  Newhall,  Smith,  and  Hurds. 

Brass  v.  Maitland,  6  El  <&  Bl.  470  ;  Davidson  t>. 
Nichols,  8  Allen  {Mass.)  75  ;  11  Id.  514  ;  Van  Steen- 
burg  V.  Tobias,  17  Wend.  {N.  T.)  562 ;  Adams  v.  Hall, 
2  Vt.  9 ;  Auchmity  v.  Ham,  1  Den.  {N.  T.)  495 ;  Wil- 
liams V.  Sheldon,  10  Wend.  {If.  Z.)  654;  GuiUe  v. 
Swan,  19  Johns.  {If.  J.)  381 ;  Russell  v.  Tomlinson,  2 
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Conn,  206;  Cory  ton  v.  Lithbye,  2Saund.  117  a,  117  b» 
notes  hy  Williams  /  Buddington  v.  Shearer,  20  PicJc. 
{Mass.)  479;  Parsons  v.  Winchell,  5  Cush.  {3fass.) 
692  :  Albro  v.  Jaquette,  4  Or  ay  {Mass.)  99  ;  Colegrove 
z.  N.  Y.  &c.  R.  R.  Co.,  6  Duer  {N.  T.)  382  ;  20  N.  Y. 
493;  Duer,  J.,  dissenting  opinion,  6  Duer  {N.  TJ) 
419 ;  Carter  v.  Towne,  103  Mass.  607  ;  Flower  v. 
Adams,  2  TaurU.  314  ;  Tutein  v.  Husley,  98  Mass,  211; 
Thomas  v.  Winchester,  2  Seld.  {N.  T.)  397 ;  Welling- 
ton c.  Downer  Kerosene  Co.,  104  Mass.  64 ;  Thorogood 
7).  Bryan,  8  M.  O.  &  8. 116  ;  Lockhart?>.  Leichtenthaler» 
46  Pa.  Si.  151 ;  Cleveland  R.  R.  Co.  v.  Terry,  8  Okio^ 
670 ;  Peterbangh  v.  Reason,  9  Ohio  St.  34 :  Brown  v. 
New  York  Central  R.  R.  Co.,  31  Barb.  {N.  T,)  335 ; 
2  Jiedf.  Railw.  196,  M.  ed.  ;  Smith  v.  Smith,  2  Pick. 
{Mass.)  621  ;  Lamb  v.  Crafts,  12  Mete.  {Mass.)  356  ; 
Gardner  v.  Joy,  9  Id.  177 ;  Addison  on  Torts^  Zd.  ed. 
393-395 ;  Butler  v.  Hunter,  7  Hurlst.  &  If.  826 ;  Sadler 
V.  Henlock,  4  Ullis  &  Bl.  578  ;  Reedie  v.  London,  &c. 
Railway,  4  Exch.  255  ;  Bell  on  Contracts  of  Sale,  84, 
86,  87,  89  ;  2  Kent  Com.  500  ;  Story  on  Sales ^  4th  ed. 
§§  306,  388,  390  ;  Brown  on  Sales,  %%  523,  526,  526 ;  1 
Pars,  on  Cont.,,  5th  ed.  532,  533  ;  Benjamin  on  Sales, 
615  ;  Judson  v.  Western  R.  R.  Co.,  4  Allen  {Mass.) 
620 ;  Norway  Plains  Co.  v.  B.  &.  M.  Railroad,  1  Gray 
{Mass.)  275  ;  Clark  v.  Hutchins,  14  East.  475  ;  Buck- 
man  v.  Levi,  3  Camp.  414 ;  Finn  v.  Clark,  10  Allen. 
(Mass.)  479  ;  12  Id.  622  ;  Finn  v.  Western  Railroad 
Corp.  IQfiMass.  283-288,  289-290  ;  2  Redf.  on  Railw., 
§§  176,  art.  4  ;  Reclf.  on  Carriers,  §  135  ;  Coombs  r. 
Br.  &  Ex.  R.  R.  Co.,  3  Hurlst.  &  N.  6,  by  WAT>():Nr, 
B.  :  Hudson!).  Baxendale,  2 i?wrZ^^.  &N.  575  ;  Addison 
on  Cont  480  ;  Wood  t.  Cobb,  13  Allen  {Mass,)  59  ;  For- 
syth V,  Hooper,  11  Allen  {Mass.)  419,  421 ;  Brackett  v. 
Lubke,  4  Id,  138 ;  Linton  v.  Smith,  8  Gray  {Mass.) 
147  ;  Hilliard  v.  Richardson,  3  Id.  349 ;  Coomes  t?. 
Houghton,   102  Mass.  213;  Quarman  v.  Burnett,   6 
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MecB.  &  W.  994 ;  Milligan  v.  Wedge,  12  Ad.  A  M. 
737 ;  Rapson  v.  Cubitt,  9  Mees.  &  W.  713 ;  Story  on 
Agency  {Redf.  ed.)  §  452  b;  Williams  v.  East  India 
Co.,  3  JSasty  192  ;  Farrant  v.  Barnes,  11  C.  B.  N.  8. 
653 ;  Carter  v.  Towns,  98  Mass.  568 ;  Heme  t.  Garton, 
2  Ellis  AK  66;  Pierce  v.  Winsor,  2  Sprague^  36 ;  S. 
C,  2  Cliff.  18  ;  Addison  on  Cont.  6th  ed.  470 ;  Addi- 
son on  Torts,  Sd  ed.  16,  407,  451,  456,  456 ;  Walker  v. 
Jackson,  10  Mees.  &  W.  161 ;  Putnam  v.  Tillotson,  13 
Mete.  {Mass.)  617 ;  Merchants*  National  Bank  v.  Banks, 
102  Ma^s.  296  ;  Gilman  v.  Eastern  Railroad,  10  Alleit 
{Mass.)  236,  237 ;  S.  C.  13  Id.  440  ;  Felch  v.  Allen,  98 
Mass.  672 ;  Seaver  v.  Boston,  &c.  Railroad,  14  Gfray 
(Mass.)  466 ;  Smith  Master  and  Servant,  3d  ed.  107, 
108 ;  Story  on  Ageticy,  §§  217,  308  ;  Mete,  on  Cont.  11 ; 
Parsons  v.  Winchell,  6  Cush.  {Mass.)  692 ;  Hewitt  v. 
Swift,  3  Allen  {Mass.)  426  ;  Campbell  v.  Phelps,  1 
Pick.  {Mass.)  62. 

Chapman,  Ch.  J. — This  case  comes  before  us  upon  a 
demurrer  to  the  plaintiff's  declaration.  The  action  is 
against  Walter  and  Francis  Shanly,  of  North  Adams, 
Hugo  and  Carl  Dittmars,  and  Gottlieb  F.  Burkhardt, 
of  Boston,  and  the  Oriental  Powder  Company,  a  cor- 
poration established  in  Boston,  and  Jackson,  Newhall, 
Smith,  and  Hurds,  of  Boston,  the  officers  or  agents  of 
the  company. 

The  first  count  alleges  that  the  plaintiffs  are  com- 
mon carriers,  between  Boston  and  North  Adams,  upon 
their  own  railroad  from  Boston  to  Pittsfield  ;  and 
thence  to  North  Adams  upon  the  Pittsfield  &  North 
Adams  Railroad,  of  which  they  are  lessees ;  that  said 
Dittmars  and  Burkhardt  manufactured  for  said  Shanlys, 
at  their  request,  as  well  as  for  other  persons,  a  new, 
dangerous,  explosive,  combustible,  and  inflammable 
substance,  called  by  a  new  name  not  generally  known 
(but  afterwards  called  dualin  in  the  declaration),  now 
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in  the  market,  and  the  qualities  not  generally  known, 
and  made  in  part  of  nitro-glycerine,  which  is  of  itself 
an  explosive  and  dangerous  substance  ;  that  the  Orien- 
tal Powder  Company,  and  its  said  officers  and  agents, 
also  manufactured  for  the  Shanlys,  at  their  request,  as 
well  as  for'  other  persons,  certain  dangerous  articles 
called  exploders,  designed  to  be  nsed  for  exploding 
8aid  new  compound,  and  of  said  exploders,  ordered 
and  requested  said  Bittmars  and  Burkhardt  to  send  to 
them  at  North  Adams,  in  the  plaintiffs'  cars,  a  quan- 
tity of  said  compound,  and  ordered  and  requested  the 
.eaid  Oriental  Powder  Company  to  send  them  in  the 
same  way  a  quantity  of  said  exploders,  but  gave  no 
notice  to  the  plaintifts  of  the  dangerous  character  of 
either  of  said  articles ;  that  the  Dittmars  and  Burk- 
hardt sent  ten  cases  of  the  compound,  and  delivered 
them  to  the  plaintiffs  as  ten  cases  of  dualin,  knowing 
them  to  be  of  a  dangerous  character,  but  did  not  give 
notice  to  the  plaintiffs,  nor  did  the  plaintiffs  know  of 
their  dangerous  character,  but  the  Dittmars  and  Burk- 
hardt declared  that  they  were  safe  and  not  of  a  dan- 
gerous character  ;  that  the  Oriental  Powder  Company 
and  their  said  officers  and  agents  sent  two  hundred 
pounds  of  exploders  accordingly,  but  packed  them  in 
an  improper  and  dangerous  manner,  and  gave  the 
plaintiffs  no  notice  of  their  dangerous  character,  but 
delivered  them  as  "one  box,"  and  the  plaintiffs  did 
not  know  of  their  dangerous  character  ;  that  the  dualin 
and  exploders  did,  by  reason  of  their  nature  and  im- 
proper packing,  take  fire  and  explode,  and  the  ex- 
ploders taking  fire  and  exploding,  caused  the  dualin  to 
explode,  and  this  taking  fire  and  exploding,  both 
separately  and  by  the  combination  thereof,  destroyed 
sundry  cars  and  other  property  of  the  plaintiffs,  and 
other  goods  which  they  had  as  carriers,  and  for  which 
they  were  liable  to  pay. 

Both  the  dualin  and  the  exploders  are  thus  alleged 
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to  be  explosive  and  dangerous  articles.  Each  of  tbeiQ 
was  sent  without  giving  notice  of  its  character  to  the 
plaintiffs,  and  they  were  ignorant  in  respect  to  it.  The^ 
rule  of  law  on  this  subject  is  in  conformity  with  the  dic- 
tates of  common  sense  and  justice,  and  is  well  estab- 
lished. One  who  has  in  his  possession  a  dangerous 
article,  which  he  desires  to  send  to  another,  may  send 
it  by  a  common  carrier  if  he  will  take  it ;  but  it  is  his 
duty  to  give  him  notice  of  its  character,  so  that  he  may 
either  refuse  to  take  it  or  be  enabled,  if  he  takes  it,  \k> 
make  suitable  provision  against  the  danger.  The  reason 
for  requiring  this  notice  is  still  stronger,  if  other  per- 
sons would  be  exposed  to  danger  from  it^  but  the  duty 
is  the  same.  This  principle  is  established  in  applica- 
tion to  the  sending  of  goods  by  carriers  in  Williams  tJ- 
East  India  Co.,  3  East^  192.  See  also  Brass  v.  Mait* 
land,  10  Ellis  &  Bl.  470 ;  Farrant  v.  Barnes,  11  C.  B. 
667. 

The  duty  does  not  arise  from  any  contract,  express^ 
or  implied,  but  from  the  principle  expressed  in  the 
maxim,  Sic  utere  tuo  ut  aZienum  non  Icedas.  The 
principle  is  held  by  this  court  in  its  broadest  significa^ 
tion.  In  Carter  «.  Towne,  98  Mass.  567,  it  was  held 
that  a  trader  who  sold  gunpowder  to  a  boy  eight  years 
of  age,  who  had  no  knowledge  or  experience  in  the  use 
of  it,  and  was  unfit  to  be  trusted  with  it^  and  injured 
himself  afterwards  by  its  explosion,  was  liable  to  an 
action  for  the  damage.  In  Wellington  v.  Downer 
Kerosene  Oil  Co.,  104  Mass,  64,  an  action  was  main- 
tained against  a  retailer  of  fluids,  for  knowingly  selling, 
naphtha,  a  dangerous  article,  to  be  burnt  in  a  lamp, 
the  plaintiff  being  ignorant  of  its  qualities.  There  are 
numerous  cases  which  sustain  this  principle  in  various 
forms,  but  these  are  suflBicient  for  its  illustration. 

This  principle  is  not  changed  by  the  alleged  fact 
that  the  Shanlys  requested  the  Dittmars  and  Burk- 
hardt  to  manufacture  a  quantity  of  the  dualin  in  aa 
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TinQsaally  dangerous  manner,  and  that  they  did  so 
manufacture  it.  If  it  was  a  dangerous  article,  the 
duty  of  the  sender  was  to  give  the  notice,  and  if  it  was 
so  in  an  unusual  degree,  that  fact  only  made  the  duty 
more  important. 

But  assuming  that  these  parties  were  guilty  of  a 
violation  of  duty  as  alleged,  it  is  yet  contended  that 
the  manufacturers  of  the  dualin  and  the  manufacturers 
of  the  exploders  can  not  be  joined  in  one  action  for 
the  iijury.  It  is  not  alleged  that  these  parties  acted  in 
concert  in  making  the  several  articles,  or  placing  their 
respective  articles  in  the  plaintiff 's  care,  nor  even  that 
they  had  knowledge  of  each  other's  proceedings. 
Each  acted  separately  in  sending  goods  and  omitting 
to  give  notice.  But  each  party  violated  his  duty  none 
the  less  because  he  was  ignorant  as  to  what  other 
articles  were  to  be  carried  in  the  same  car  with  his.  By 
neglecting  to  give  the  notice,  he  took  the  risk  of  any 
danger  that  might  reasonably  be  apprehended  from  the 
proximity  of  other  goods  that  the  carrier  might  take 
in  ignorance  of  the  danger.  If,  as  the  declaration 
imports,  dualin  and  exploders  are  ordinarily  used 
together,  any  person  sending  either  of  the  two  sub- 
stances might  reasonably  apprehend  the  possibility  that 
a  quantity  of  the  other  substances  might  be  carried 
with  it.  Nor  is  it  material  which  of  the  articles  caused 
the  other  to  be  ignited.  Practically,  a  single  injur}'- 
was  produced,  and  it  is  iinpossible  to  distingaish  how 
much  of  it  was  actually  produced  by  the  exploders, 
and  how  much  by  the  dualin. 

The  defendants  cite  a  remark  of  Chief  Justice 
Shaw,  in  Marble  0.  Worcester,  4  Oray  {Mass.)  397, 
which,  if  they  interpret  it  correctly,  would  leave  a 
wrongdoer  to  injure  others  with  impunity  if  other 
wrongdoers  were  guilty  of  independent  acts  that  con- 
tributed to  produce  the  same  injury. 

But  the  Chief  Justice  himself  applied  the  remark 
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to  the  case  before  him,  which  was  an  action  upon  a 
statute  against  towns ;  and  the  case  is  to  be  limited  in 
its  application  to  actions  against  towns.  McDonald  v. 
Snelling,  14  Allen  {Mass,)  290. 

They  also  contend  that  the  case  is  like  those  where 
it  is  held  that  a  joint  action  will  not  lie  against  the 
several  owners  of  dogs  which  have  together  worried  a 
flock  of  sheep,  each  owner  being  separately  liable  for 
the  damage  done  by  his  own  dog.  Buddington  v. 
Shearer,  20  Pick.  {Mass.)  477  ;  Van  Steenburg  v. 
Tobias,  17  Wend.  {N.  T.)  662 ;  Auchmuty  t>.  Ham,  1 
Den.  {N.  Y.)  496;  Enssell  v.  Tomlinson,  2  Conn. 
206. 

But  in  such  cases  there  is  no  concurrence  of  interest 
or  action  among  the  several  owners  of  the  animals 
in  producing  the  same  injury.  A  person' s  responsi- 
bility for  the  act  of  his  dog  arises  from  the  fact  of 
ownership,  and  rests  on  dififerent  ground  from  that  of 
his  responsibility  for  the  physical  action  of  a  chemical 
or  mechanical  substance  prepared  and  sent  by  him,  or 
of  a  nuisance  which  he  had  so  placed  as  that  it  will 
occasion  injury  to  others.  This  act  is  the  direct  cause 
of  the  injury  done  by  such  means.  In  this  case  the 
parties  who  wrongfully  sent  the  dangerous  substances 
were  contributors  to  the  catastrophe  as  much  as  if  they 
had  separately  contributed  to  the  raising  of  a  pile  of 
olfal  which  occasioned  an  offensive  odor,  or  had  at  one 
time  separately  fired  a  building  by  distinct  torches, 
each  of  which  contributed  to  a  conflagration  of  the 
whole.  It  can  not  be  that  because  the  several  wrong- 
doers have  so  contributed  to  the  injury  that  it  is 
impossible  to  distinguish  what  portion  of  it  was  caused 
by  each,  therefore  they  can  escape  with  impunity.  On 
the  contrary,  each  is  liable  for  the  whole.  The  case  is 
similar  to  Stone  9.  Dickinson,  6  Allen  {Mass.)  29,  and 
7  Id.  260,  where  several  creditors  of  Stone  brought 
actions  against  him,  and  each  caused  him  to  be  impris- 
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oned  for  the  same  space  of  time.  The  injury  being 
one,  it  was  held  that,  though  there  had  been  no  con- 
cert between  them,  he  could  maintain  one  action 
against  all,  and  each  was  liable  for  the  whole  damage. 
The  same  doctrine  was  held  in  Ellig  7?.  Howard,  17  Yt. 
330.  The  many  ways  in  which  wrongdoers  may  injure 
another  give  rise  to  some  nice  distinctions,  but  when 
their  several  acts  directly  contribute  to  produce  a 
single  injury,  each  being  sufficient  to  have  caused  the 
whole,  and  it  is  impossible  to  distinguish  the  portions 
of  injury  caused  by  each,  that  concurrence  ought  to 
render  each  of  them  liable  for  the  whole  in  a  joint 
action.  On  this  ground,  the  manufacturers  who  sent 
the  articles  are  jointly  liable  in  this  action. 

The  liability  of  the  Shanly s  depends  upon  their 
concurrence  in  the  tortious  acts  of  the  other  defend- 
ants. The  declaration  can  not  be  fairly  construed  as 
alleging  that  the  manufacturers  were  their  servants  or 
agents.  It  is  alleged  that  they  were  manufacturers  of 
the  dangerous  articles  for  the  Shanlys  and  others. 

The  allegation  that  the  Shanlys  ordered  and  re- 
quested each  of  them  to  send  a  specified  quantity  of 
these  articles  to  them  by  the  plaintiff 's  railroad,  im- 
ports an  order  from  a  purchaser  such  as  is  usually 
given  by  purchasers  to  manufacturers.  If  the  articles 
were  required  in  the  order  to  be  of  unusual  strength, 
this  is  not  unlike  the  order  for  spirits  of  unusual 
strength,  or  cloth  of  unusual  weight  or  fineness,  or 
peculiar  color,  and  does  not  change  the  nature  of  the 
transaction.  Nor  does  it  imply  a  request  that  the 
goods  should  be  carelessly  or  improperly  packed,  or 
that  there  should  be  any  neglect  to  give  such  notice  to 
the  carriers  as  would  be  proper.  If  nothing  was  said 
on  these  subjects,  it  would  be  implied  that  the  packing 
and  whatever  else  wus  proper,  including  notices  and 
directions,  should  be  properly  attended  to. 

It  being  the  duty  of  the  senders  to  give  proper  no 
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tice  of  the  character  of  the  goods  to  the  carrier,  the 
question  arises  whether  it  was  also  the  duty  of  the  con- 
signee to  give  such  notice.  There  is  no  authority  for 
holding  him  to  be  thus  liable,  and  it  would  be  useless 
and  unreasonable  to  require  it  of  him.  It  should  be 
given  at  or  about  the  time  of  offering  him  the  goods. 
The  consignee  is  not  likely  to  know  the  time,  especially 
if  he  lives  at  a  distance ;  nor  is  he  likely  to  know  what 
articles  may  be  sent  together ;  nor  is  there  any  occa- 
sion to  send  an  additional  notice,  it  being  the  duty  of 
the  consignor  to  give  notice.  In  this  case  it  is  not 
alleged  that  the  Shanlys  requested  the  consignors  to 
neglect  any  duty  or  conceal  any  fact,  and  there  is  no 
ground  to  hold  them  responsible  for  the  negligence  or 
improper  conduct  of  the  other  defendants. 

Demurrer  of  the  Shanlys  sustained.     Demurrers 
of  the  other  defendants  overruled. 


CARNEY  V.  SHANLT. 

MassuchuietU, 

Supreme  Judicial  Court  of  Massachusetts, 

Oarriera.  Damages  from  ezplogion  of  articles  in  course  of  traas- 
portation.  Manufacturers  of  explosive  and  dangerous  articles,  who 
send  such  articles  by  railway,  without  giving  notice  of  their  ckar- 
acter  to  the  railway  company,  are  liable  to  the  owners  of  buildings 
and  other  property  for  any  damages  to  their  property  caused  by  an 
explosion  resulting  from  the  inherent  tendency  of  such  articles  to 
explode,  or  from  their  being  improperly  packed. 

But  one  who  orders  such  articles  to  be  manufactured  and  sent  to  him 
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by  railway,  is  not  liable  for  such  damages,  although  he  gi?e8  no 

notice  to  the  railway  company. 
If  two  manufacturers  of  such  articles,  without  giving  notice  to  the 

carrier,  ship  different  articles  of  such  nature  by  the  same  railway 

car,  although  without  any  knowledge  of  each  other's  acts,  and  one 

such  article  causes  the  other  to  explode,  they  are  jointly  liable  for 

the  resulting  damage. 
An  action  to  recoyer  such  damages  may  be  maintained,  in  the  name 

of  an  owner  of  property  so  injured,  by  the  railway  company,  as 

assignee  of  such  cause  of  action. 


Appeal  to  the  eapreme  jadicial  court  of  Massachn- 
eetts. 

This  was  an  action  to  recover  damages  for  injury  to 
the  plaintiflTs  building  and  other  property,  caused  by 
the  same  explosion  referred  to  in  the  preceding  case, 
and  brought  against  the  same  parties.  Although  pros- 
ecuted in  the  name  of  the  owner  of  the  property,  the 
action  was  brought  for  the  benefit  of  the  plaintiff  in  the 
preceding  case,  the  railway  company  upon  whose  car 
the  explosion  occurred ;  the  plaintiff  having  received 
compensation  from  that  company  for  the  damage  to  his 
property,  and  having  assigned  to  the  company  his  cause 
of  action. 

Besides  the  grounds  of  demurrer  stated  in  the  pre- 
ceding case,  the  defendants  demurred  in  this,  on  the 
ground  that  it  appeared  that  the  plaintiff  had  been  paid 
by  the  railway  company,  which  now  sued  in  his  name 
to  recover  the  amount  paid  him  for  the  company's  own 
negligence  ;  that  they  could  not  sue  in  his  name  for 
their  own  benefit ;  and  that  no  facts  were  set  forth  to 
fihow  that  the  cause  of  action  was  assignable. 

Chapman,  Ch.  J.  [After  disposing  of  various 
grounds  of  demurrer,  similar  to  those  stated  in  the  pro- 
ceding  case,  by  reference  to  the  opinion  in  that  case, 
proceeded  to  consider  the  grounds  of  demurrer,  above 
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stated,  as  follows*] — ^The  fourth  cause  of  demurrer 
assigned  alleges  that  it  appears  from  the  plaintifiTa 
writ  and  declaration  that  the  plaintiff  has  received  fall 
compensation  for  all  the  damages  saflfered  by  him,  and 
that  the  Boston  &  Albany  Railroad  Company  have  paid 
him,  and  sue  in  his  name  to  recover  back  the  amount 
so  paid  by  them  ;  and  the  defendants  show  that  if  the 
Boston  &  Albany  Railroad  Company  have  paid  said 
damages  to  the  plaintiff,  it  was  because  their  negligence 
had  rendered  them  liable  to  pay  him,  and  if  they  were 
negligent  and  liable  to  pay  him,  he  can  not  maintain 
this  action. 

This  statement  includes  an  alleged  cause  of  demurrer, 
and  an  argument.  It  is  suflScient  to  say,  in  respect  to 
it,  that  the  writ  merely  alleges  that  the  action  is  brought 
for  the  benefit  of  the  Boston  &  Albany  Railroad  Com- 
pany as  assignees.  This  does  not  imply  any  fault  or 
liability  on  the  part  of  the  assignees.  The  assignment 
may  have  been  made  for  a  variety  of  reasons.  The 
allegation  in  the  writ  is  mere  surplusage  ;  it  can  only 
operate  as  a  notice  of  such  equitable  rights  as  the  as- 
signment may  confer  ;  nor  is  the  allegation  in  the  writ 
mentioned  as  a  cause  of  demurrer. 

Demurrer  of  the  Shanlys  sustained.    Demurrers  of 
the  other  defendants  overruled. 
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HALL  r>.  THE  NASHVILLE  &  CHATTANOOGA 

EAILROAD  COMPANY. 

18  TToZZdkJd,  867. 

Supreme  Court  of  the  United  States  ;  December  Terniy 

1871. 

Oanlenu  iBsuxmnoe.  An  insurer  of  goods  which  are  totally  de- 
stroyed by  an  accidental  fire  while  in  the  possession  of  a  railway 
company  as  common  carrier,  after  he  has  paid  the  loss  to  the  owner 
of  the  goods,  may  recover  the  amount  from  the  railway  company, 
by  suit  in  the  name  of  the  owner. 

This  right  of  the  insurer  rests  upon  the  doctrine  of  subrogation, 
which  applies  to  cases  of  insurance  against  fire  on  land,  as  well  as 
to  cases  of  marine  insurance. 

To  sustain  such  an  action  by  an  insurer,  it  is  not  necessary  to  show 
any  positive  wrongful  act  by  the  railway  company. 

Error  from  the  supreme  court  of  the  United  States 
to  the  circuit  court  for  the  middle  district  of  Ten- 
nessee. 

This  was  a  suit  by  insurers  of  certain  cotton  ship- 
ped on  the  defendant's  railway,  and  destroyed,  while 
in  course  of  transportation,  by  an  accidental  fire.  The 
insurers  paid  t.o  the  owners  the  amount  of  the  in- 
surance, and  afterwards  brought  this  suit  against  the 
railway  company,  in  the  names  of  the  owners  of  the 
property,  to  recover  the  amount  paid.  The  defendant 
demurred  on  the  ground  that  the  suit  could  not  be 
maintained  by  the  plaintiffs,  upon  the  facts  alleged^ 
and  the  demurrer  was  sustained.  To  review  this  de- 
cision the  plaintiffs  prosecuted  this  vmt  of  error. 
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TT.  Aiwoody  for  the  plaintiflFs  in  error. 

Henry  Cooper^  for  the  defendant  in  error. 

Stbotstg,  J. — It  is  too  well  settled  by  the  authorities 
to  admit  of  question,  that,  as  between  a  common  car- 
rier of  goods  and  an  underwriter  upon  them,  the 
liabilit}^  to  the  owner  for  their  loss  or  destruction  is 
primarily  upon  the  carrier,  while  the  liability  of  the 
insurer  is  only  secondary.  The  contract  of  the  carrier 
may  not  be  first  in  order  of  time,  but  it  is  first  and 
principal  in  ultimate  liability.  In  respect  to  the  owner- 
ship of  the  goods,  and  the  risk  incident  thereto,  the 
owner  and  the  insurer  are  considered  but  one  person, 
having  together  the  beneficial  right  to  the  indemnity 
due  from  the  carrier  for  a  breach  of  his  contract,  or  for 
non-performance  of  his  legal  duty.  Standing  thus,  as 
the  insurer  does,  practically  in  the  position  of  a  surety, 
stipulating  that  the  goods  shall  not  be  lost  or  injured 
in  consequence  of  the  peril  insured  against,  whenever 
he  has  indemnified  the  owner  for  the  loss,  he  is  entitled 
to  all  the  means  of  indemnity  which  the  satisfied  owner 
held  against  the  party  primarily  liable.  His  right  rests 
upon  familiar  principles  of  equity.  It  is  the  doctrine 
of  subrogation,  dependent  not  at  all  upon  privity  of 
contract,  but  worked  out  through  the  right  of  the 
creditor  or  owner.  Hence  it  has  often  been  ruled  that 
an  insurer,  who  has  paid  a  loss,  may  use  the  name  of 
the  assured  in  an  action  to  obtain  redress  from  the  car- 
rier whose  failure  of  duty  caused  the  loss.  It  is  con- 
ceded that  this  doctrine  prevails  in  cases  of  marine 
insurance,  but  it  is  denied  that  it  is  applicable  to  cases 
of  fixe  insurance  upon  land,  and  the  reason  for  the 
supposed  difference  is  said  to  be  that  the  insurer  in  a 
marine  policy  becomes  the  owner  of  the  lost  or  injured 
property  by  abandonment  of  the  assured,  while  in 
land  policies  there  can  be  no  abandonment.   But  it  is  a 
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mistake  to  assert  that  the  right  of  insurers  in  marine 
policies  to  proceed  against  a  carrier  of  the  goods,  after 
they  have  paid  a  total  loss,  grows  wholly  or  even  prin- 
cipally out  of  any  abandonment.  There  can  be  no 
abandonment  where  there  has  been  total  destruction. 
There  is  nothing  upon  which  it  can  operate,  and  an  in- 
sured party  may  recover  for  a  total  loss  without  it.  It 
is  laid  down  in  Phillips  on  Insurance^  §  1723,  that 
*'a  mere  payment  of  a  loss,  whether  partial  or  total, 
gives  the  insurers  an  equitable  title  to  what  may  after- 
wards be  recovered  from  other  parties  on  account  of 
the  loss,"  and  that  "  the  effect  of  a  payment  of  a  loss 
is  equivalent  in  this  respect  to  that  of  abandonment." 
There  is,  then,  no  reason  for  the  subrogation  of  in- 
surers by  marine  policies  to  the  rights  of  the  assured 
against  a  carrier  by  sea,  which  does  not  exist  in  su])- 
port  of  a  like  subrogation  in  case  of  an  insurance 
against  fire  on  land.  Nor  do  the  authorities  make  any 
distinction  between  the  cases,  though  a  carrier  may,  by 
stipulation  with  the  owner  of  the  goods,  obtain  the 
benefit  of  insurance. 

In  Gales  v.  Hailman,  11  Pa.  St.  615,  it  was  ruled 
that  a  shipper,  who  had  received  from  his  insurer  the 
part  of  the  loss  insured  against,  might  sue  the  carrier 
on  the  contract  of  bailment,  in  his  own  right,  not  only 
for  the  unpaid  balance  due  to  himself,  but  as  trustee 
for  what  had  been  paid  by  the  insurer  in  aid  of  the 
carrier,  and  that  the  court  would  restrain  the  carrier 
from  setting  up  the  insurer's  payment  of  his  part  of 
the  loss  as  partial  satisfaction.  So  in  Hart  v.  Wesr^ern 
R.  R.  Co.,  13  Mete.  {Mass.)  99,  it  was  held  that  where 
underwriters  had  paid  a  loss  by  fire  caused  by  a  loco- 
motive of  a  railroad  corporation,  the  owner  might 
recover  also  from  the  corporation  for  the  use  of  the 
underwriters,  and  that  he  could  not  release  the  action 
brought  by  them  in  his  name.  There  is  also  a  large 
class   of   cases  in  which  attempts  have  been  made 
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by  insurers  who  tad  paid  a  loss  to  recover  froia 
the  party  in  fault  for  it,  by  a  suit  in  their  own 
right,  and  not  in  the  right  of  the  assured.  Such 
attempts  have  failed,  but  in  all  the  cases  it  has  been 
conceded  that  suits  might  have  been  maintained  in  the 
name  of  the  insured  party  for  the  use  of  the  insurers. 
Rockingham,  &c.  Ins.  Co.  tj.  Bosher,  39  Me.  253 ;  Peoria 
Ins.  Co.  V.  Frost,  87  III.  833 ;  Connecticut,  &c.  Ins,  Co. 
n.  New  York,  &c.  R.  R.  Co.,  25  Conn.  265.  And  such  is 
the  English  doctrine  settled  at  an  early  period.  Mason 
^.  Sainsbury,  8  Dougl.  60 ;  Yates  v.  Whyte,  4  Bing. 
New  Cas.  272  ;  Clark  v.  Blything,  2  Barn,  d:  C.  254 ; 
Randal  v.  Cockran,  1  Vesey^  Sr.  98. 

It  has  been  argued,  however,  that  these  decisions 
rest  upon  the  doctrine  that  a  wrong-doer  is  to  be 
punished ;  that  the  defendants  against  whom  such  ac- 
tions have  been  maintained  were  wrong-doers ;  but 
that,  in  the  present  case,  the  fire  by  which  the  insured 
goods  were  destroyed  was  accidental,  without  fault  of 
the  defendants,  and  therefore  that  they  stood,  in  rela- 
tion to  the  owner,  at  most  in  the  position  of  double  in- 
surers. The  argument  will  not  bear  examination.  A 
carrier  is  not  an  insurer,  though  often  loosely  so  called. 
The  extent  of  his  responsibility  may  be  equal  to  that 
of  an  insurer,  and  even  greater,  but  its  nature  is  not  the 
same.  His  contract  is  not  one  for  indemnity,  inde- 
pendent of  the  care  and  custody  of  the  goods.  He  is 
not  entitled  to  a  cession  of  the  remains  of  the  property, 
or  to  have  the  loss  adjusted  on  principles  peculiar  to 
the  contract  of  insurance  ;  and  when  a  loss  occurs,  un- 
less caused  by  the  act  of  God,  or  of  a  public  enemy,  he 
is  always  in  fault.  The  law  raises  against  him  a  con- 
clusive presumption  of  misconduct,  or  breach  of  duty, 
in  relation  to  every  loss  not  caused  by  excepted  perils. 
Even  if  innocent,  in  fact,  he  has  consented  by  his  con- 
tract to  be  dealt  with  as  if  he  were  not  so.  He  does  not 
stand,  therefore,  on  the  same  footing  with  that  of  an 
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insurer,  who  may  have  entered  into  his  contract  of  in- 
demnity, relying  upon  the  carrier's  vigilance  and 
responsibility.  In  all  cases,  when  liable  at  all,  it  is 
because  he  is  proved  or  presumed  to  be  the  author  of 
the  loss.  There  is  nothing,  then,  to  take  the  case  in 
hand  out  of  the  general  rule  that  an  underwriter  who 
has  paid  a  loss  is  entitled  to  recover  what  he  has  paid 
by  a  suit  in  the  name  of  the  assured  against  a  carrier 
who  caused  the  loss. 

Judgment  reversed,  and  cause  remanded. 


THE  WASHINGTON,  ALEXANDRIA,  &  GEORGE- 
TOWN RAILROAD  COMPANY  v.  BROWN. 

Supreme  Court  of  the  United  States;  October  Term^ 

1873. 

Actloni.  Seryice  of  prooeis.  In  an  action  against  a  railway  com- 
pany, aeryice  of  process  npon  one  formerly  a  director  of  the  com- 
pany, where  service  npon  a  director  is  allowed  by  law,  is  sufficient, 
in  the  absence  of  proof  that  such  person  is  no  longer  a  director. 

Seceivenk  The  appointment  of  a  receiver  of  the  property  of  a  rail- 
way company  does  not  relieve  the  corporation  from  the  duties  and 
obligations  imposed  by  its  charter,  or  by  the  general  laws  of  the 
state,  unless  the  possession  of  the  receiver  is  exclusive,  and  the 
servants  of  the  road  wholly  employed  and  controlled  by  him. 
Where  the  road  is  run  on  the  joint  account  of  lessees  and  the  re- 
ceiver, and  the  servants  employed  and  controlled  by  them  jointly, 
both  are  alike  responsible  for  any  failure  in  the  performance  of  the 
duties  imposed. 

Carzi«n.  Diaorimination  as  to  passengers.  The  charter  of  a  railway 
company  contained  a  provision  that  no  person  should  be  excluded 
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from  the  cars  on  account  of  color.  A  colored  woman  who  entered 
the  car  appropriated  to  white  ladies,  was  requested  to  leave  it  and 
take  a  seat  in  another  car  used  for  colored  persons,  and  upon  her 
refusal  so  to  do  was  ejected  by  force  from  the  car  she  first  entered. 
Hdd^  that  she  was  improperly  ejected.  The  provision  referred  to 
could  not  be  construed  to  mean  merely  that  the  company  should 
allow  colored  persons  to  ride  in  its  cars  ;  but  that  the  former  dis- 
crimination between  white  and  colored  passengers,  in  the  use  of  the 
cars,  should  cease. 


Error  from  the  supreme  court  of  the  United  States 
to  the  supreme  court  of  the  District  of  Columbia. 

This  was  an  action  to  recover  damages  for  the  ejec- 
tion, by  force,  of  the  plaintiflf,  a  colored  woman,  from 
a  car  of  the  defendant,  which  was  appropriated  to  white 
ladies.  The  facts  of  the  case  appear  in  the  opinion. 
The  jury  found  a  verdict  for  the  plaintiff,  and  judg- 
ment was  entered  thereon.  To  review  the  judgment^ 
the  defendant  prosecuted  this  writ  of  error. 

Davis,  J. — There  are  but  three  points  in  this  record 
which  the  assignments  of  error  bring  before  us  for  re- 
view, and  only  the  last  relates  to  the  merits  of  the  con- 
troversy. 

It  is  objected  that  the  circuit  court  did  not  acquire 
jurisdiction  of  the  defendant  below  for  want  of  proper 
service  of  process,  bur  this  objection  is  not  well  taken, 
because  the  process  was  served  on  Stewart,  a  director 
of  the  road,  and  this  service  was  in  conformity  to  law — 
10  Stat,  at  L.  810,  §  3.  It  is  true  the  marshal  does  not 
return  as  a  fact  that  Stewart  was  a  director,  only 
that  he  was  reputed  to  be  so,  but  the  record  shows  he 
was  a  director  when  the  road  was  leased,  and  in  thj^ 
absence  of  proof  to  the  contrary,  it  will  be  presumed 
this  relation  existed  when  the  summons  in  this  case 
was  served.  Even  if  the  service  were  defective,  the 
plaintiff  in  error  is  not  in  a  position  at  this  tim3  to  ex- 
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cept  to  it.  The  record  discloses  that  soon  after  the 
action  was  commenced,  a  judgment  by  default  was  en- 
tered for  want  of  a  plea,  and  that  the  plaintiff  in  error 
appeared  by  attorney  and  moved  the  court  to  set  it 
aside  on  the  ground  that  there  had  been  no  suflBcient 
service  of  process.  This  motion  was  denied  for  the 
reason  stated,  but  the  court  ordered  the  default  to  be 
opened  and  the  cause  placed  on  the  trial  calendar,  on 
the  condition  that  the  appearance  of  the  plaintiff  in 
error  was  entered  by  the  receiver  within  a  period  of  ten 
days.  This  order  wa-,  doubtless,  made  in  order  to  give 
the  company  an  opportunity  to  defend,  and  at  the  same 
time  to  set  at  rest  the  point  raised  about  the  service  in 
case  the  merits  of  the  action  were  tried.  The  condition 
thus  imposed  was  complied  with,  and  for  aught  that 
appears,  the  subsequent  litigation  has  been  conducted 
on  the  part  of  the  company  by  its  voluntary  appear- 
ance in  every  stage  of  the  case. 

The  second  assignment  of  error  denies  the  liability 
of  the  corporation  for  anything  done  while  the  road  is 
operated  by  the  lessees  and  receiver. 

This  road  runs  from  the  city  of  Washington,  in  the 
District  of  Columbia,  to  the  city  of  Alexandria,  in  the 
state  of  Virginia,  and  was  leased,  in  1866,  by  the  board 
of  directors,  for  a  period  of  ten  years,  to  Stevens  and 
Jackson.  After  this  was  done,  tiie  portion  of  the  road 
within  the  district  was,  by  a  decree  of  the  supreme 
court  of  the  district,  placed  in  the  possession  of  a  re- 
ceiver, and  when  the  wrong  complained  of  was  suffered, 
the  whole  road  was  run  and  operated  on  the  joint 
account  of  the  lessees  on  the  Virginia  side,  and  the  re- 
ceiver on  the  district  side  of  the  Potomac.  On  this  state 
of  facts,  it  is  claimed  the  circuit  court  erred  in  refusing 
to  charge  as  requested,  that  the  plaintiff  in  error  was 
not  liable  in  this  action. 

It  is  the  accepted  doctrine  in  this  country,  that  a 
xailroad  corporation  can  not  escape  the  performance  of 
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any  duty  or  obligation  imposed  by  its  charter,  or  the 
general  laws  of  the  state,  by  a  voluntary  surrender  of 
its  road  into  the  hands  of  lessees.  Redf.  on  Railway n^ 
6th  ed.  ch.  22,  §  1,  p.  616.  The  operation  of  the  road 
by  the  lessees  does  not  change  the  relations  of  the  orig- 
inal company  to  the  public.  It  is  argued,  however, 
that  this  rule  is  not  applicable  where  the  proceeding, 
instead  of  being  voluntary,  is  compulsory,  as  in  the 
case  of  the  transfer  of  possession  to  a  receiver  by  a  de- 
cree of  a  court  of  competent  jurisdiction.  Whether 
this  be  so  or  not,  we  are  not  called  upon  to  decide,  be- 
cause it  has  never  been  held  that  the  company  is  re- 
lieved from  liability,  unless  the  possession  of  the  re- 
ceiver is  exclusive,  and  the  servants  of  the  road  wholly 
employed  and  controlled  by  him.  In  this  case  the  pos- 
session was  not  exclusive,  nor  were  the  servants  subject 
to  the  receiver' s  order  alone.  On  the  contrary,  the  road 
was  run  on  the  joint  account  of  the  lessees  and  receiver, 
and  the  servants  employed  and  controlled  by  them 
jointly.  Both  were,  therefore,  alike  responsible  for  the 
act  complained  of,  and  if  so,  the  original  company  is 
also  responsible,  for  the  servants  under  such  an  employ- 
ment, in  legal  contemplation,  are  as  much  the  servants 
of  the  company  as  of  the  lessees  and  receiver. 

Apart  from  this  view  of  the  subject,  the  ticket  on 
which  the  plaintiflF  rode  was  issued  in  the  name  of  the 
Washington,  Georgetown,  &  Alexandria  Railroad  Com- 
pany, as  were  all  the  tickets  sold  at  both  ends  of  the 
route.  The  holder  of  such  a  ticket  contracts  for  car- 
riage with  the  company,  not  with  the  lessees  and  re- 
ceiver. Indeed,  there  is  nothing  to  show  that  Catharine 
Brown  knew  of  the  diflSculties  into  which  the  original 
company  had  fallen,  nor  of  the  part  performed  by  the 
lessees  and  receiver  in  operating  the  road.  She  was  not 
required  to  look  beyond  the  ticket,  which  conveyed  the 
information  that  this  road  was  run,  as  railroads  generally 
are,  by  a  chartered  company.     Besides,  the  company 
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having  permitted  the  lessees  and  receiver  to  conduct  the 
business  of  the  road  in  this  particular,  as  if  there  were 
no  change  of  possession,  is  not  in  a  position  to  raise  any 
question  as  to  its  liability  for  their  acts. 

The  third  and  last  assignment  of  error  asserts  the 
right  of  the  company  to  make  the  regulation  separating 
the  colored  from  the  white  passengers. 

In  the  enforcement  of  this  regulation,  the  defendant 
in  error,  a  person  of  color,  having  entered  a  car  appro- 
prated  to  white  ladies,  was  requested  to  leave  it  and 
take  a  seat  in  another  car  used  for  colored  persons. 
This  she  refused  to  do,  and  this  refusal  resulted  in  her 
ejectment  by  force  and  with  insult  from  the  car  she  had 
first  entered. 

If  she  had  the  right  to  retain  the  seat  she  had  taken, 
it  is  conceded  the  verdict  of  the  jury  should  not  be  dis- 
turbed. 

It  appears  that  the  Washington  &  Alexandria  Eail- 
road  Company,  in  1863,  was  desirous  of  extending  its 
road  from  the  south  side  of  the  Potomac  near  to  the 
Baltimore  &  Ohio  depot,  in  Washington,  and  congres- 
sional aid  was  asked  to  enable  it  to  do  so.  The 
authority  to  make  the  extension  was  granted,  12  Slai. 
at  L.  806,  and  the  streets  designated  across  which  the 
road  should  pass.  This  grant  was  accompanied  with 
several  provisions.  Among  the  number  was  one  that  no 
person  shall  be  excluded  from  the  cars  on  account  of 
color.  In  1866,  the  plaintiff  in  error,  which  had  suc- 
t'eeded  to  the  chartered  rights  of  the  previous  company, 
obtained  from  congress  an  amendment  to  the  former 
act,  so  as  to  change  the  route  of  the  extension,  and  for 
other  purposes,  14  Stat,  at  L.  248.  The  latter  act  leaves 
all  tbe  provisionB  of  the  former  act  in  full  force,  and  the 
present  company,  therefore,  is  obliged  to  observe  in  the 
running  of  its  road  all  the  requirements  imposed  by 
congress  in  its  previous  legislation  on  the  subject  This 
leads  us  to  consider  what  congress  meant  in  directing 

m.— 27 
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that  no  person  shonld  be  excluded  from  the  cars  of  the 
company  on  account  of  color.  The  plaintiff  in  error 
contends  that  it  has  literally  obeyed  the  direction,  be- 
cause  it  has  never  excluded  this  class  of  persons  from 
the  cars,  but,  on  the  contrary,  has  always  provided 
accommodations  for  them. 

This  is  an  ingenious  attempt  to  evade  a  compliance 
with  the  obvious  meaning  of  the  requirement.  It  is. 
true,  the  words  taken  literally  might  bear  the  interpre- 
tation put  upon  them  by  the  plaintiff  in  error,  but  evi- 
dently congress  did  not  use  them  in  any  such  limited 
sense.  There  was  no  occasion  in  legislating  for  a  rail- 
road corporation  to  annex  a  condition  to  a  grant  of 
power,  that  the  company  should  allow  colored  persona 
to  ride  in  its  cars.  This  right  had  never  been  refused, 
nor  could  there  have  been,  in  the  mind  of  any  one,  an 
apprehension  that  such  a  state  of  things  would  ever 
occur,  for  self-interest  would  clearly  induce  the  carrier 
— south  as  well  as  north — to  transport,  if  paid  for  it,  all 
persons,  whether  white  or  black,  who  should  desire 
transportation.  It  was  the  discrimination  in  the  use  of 
the  cars  on  account  of  color,  where  slavery  obtained, 
which  was  the  subject  of  discussion  at  the  time,  and  not 
the  fact  that  the  colored  race  could  not  ride  in  the  cars 
at  all ;  congress,  in  the  belief  that  this  discrimination 
was  unjust,  acted.  It  told  this  company,  in  substance, 
that  it  could  extend  its  road  within  the  district,  as^ 
desired,  but  that  this  discrimination  must  cease,  and 
the  colored  and  white  race,  in  the  use  of  the  cars,  be 
placed  on  an  equality.  This  condition  it  had  the  right 
to  impose,  and  in  the  temper  of  Congress  at  the  time,  it 
is  manifest  the  grant  could  not  have  been  made  without 
it.  It  was  the  privilege  of  the  company  to  reject  it,  but 
to  do  this,  it  must  reject  the  whqle  legislation  witb 
which  it  was  connected.  It  can  not  accept  a  part  and 
repudiate  the  rest.  Having,  therefore,  constructed  its 
road  as  it  was  authorized  to  do,  and  in  this  way  greatly 


AMERICAN    RAILWAY    REPORTS,  419 

Union  Pacific  R.  Co.  r.  Nichols. 

added  to  the  value  of  its  property,  it  will  be  held  to  a 
faithful  compliance  with  all  the  terms  accompanying  the 
grant  by  which  it  was  enabled  to  secure  this  pecuniary 
advantage. 

The  discussion  at  the  bar  touching  the  action  of  the 
plaintiff  in  error,  in  making  and  enforcing  the  regula- 
tion for  the  separation  of  races  in  its  cars,  took  a  wide 
range,  but  none  of  the  points  raised  have  been  con- 
sidered, because  it  was  not  necessary  to  do  so  in  order 
to  dispose  of  the  case. 

In  our  opinion  there  is  no  error  in  the  record,  and 
the  judgment  below  must  be  affirmed. 

Judgment  affirmed. 


THE    UNION    PACIFIC    RAILWAY   COMPANY 

V.  NICHOLS. 

8  KaoMM^  606. 

Supreme  Court  of  Kansas :  July  Term^  1871. 

Oaxrlen.  Who  are  passengers.  In  an  action  against  a  railway  com- 
pany to  recoyer  damages  for  personal  injuries,  it  appeared  that  a 
certain  express  company,  by  contract  with  the  defendant,  was  en- 
titled to  use  part  of  a  baggage  car  on  a  passenger  train  of  the 
defendant's  railway,  and  the  agents  of  the  express  company  were 
allowed  to  ride  on  this  car  without  paying  fare.  Other  passengers 
were  excluded  from  the  car. 

The  plaintiff,  by  arrangement  with  the  express  messenger  and  a  local 
agent  of  the  express  company,  went  into  this  car  for  the  purpose 
of  learning  the  route,  so  that  he  might  take  the  express  messenger's 
place  in  his  absence.    He  was  introduced  to  the  conductor  by  the 
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express  messenger,  as  an  express  messenger  learning  the  route,  and 
afterwards  acted  as  such,  assisting  the  regular  express  messengei 
along  the  route.  The  conductor  allowed  bim  to  ride  in  the  bag- 
gage car  without  paying  fare.  There  was  room  in  the  passenger 
cars  for  him.  He  was  not  in  fact  an  express  messenger,  nor  was  be 
in  the  employ  of  the  express  company  in  any  manner  whatever ;  the 
express  messenger  and  the  local  agent  not  having  any  authority  to 
employ  him  in  any  capacity.  The  baggage  car  was  overturned  and 
the  plaintiff  injured.  Heldi^  that  the  plaintiff  was  not  a  passenger, 
and  the  defendant  was  not  liable  for  the  injuries  to  him. 

Error  from  tlie  supreme  court  of  EauBas  to  the 
district  court  of  Shawnee  county. 

This  was  an  action  to  recover  damages  for  x>ersonai 
injuries  caused  by  the  upsetting  of  the  defendants  car, 
in  which  the  plaintiff  was  riding.  The  facts  are  fully 
stated  in  the  opinion.  The  jury  found  a  verdict  for 
the  plaintiff.  The  defendant  moved  for  a  new  trial,  but 
the  motion  was  denied,  and  judgment  for  the  plaintiff 
entered  on  the  verdict.  To  review  the  judgment  the 
defendant  filed  a  petition  in  error. 

•7.  P.  TJsheTy  E.  TF.  Dennis^  and  Martin^  BurnSy 
<&  Case,  for  the  plaintiff  in  error. 

dough  &  Wheaiy  and  T.  P.  Fenlon,  for  the  defend- 
ant in  error. 

Valentine,  J. — This  was  an  action  by  Nichols  to 
recover  for  injuries  alleged  to  have  been  committed  by 
the  railway  company.  The  petition  of  the  plaintiff  set 
'forth  that  there  was  a  contract  between  the  parties ; 
that  the  defendant  undertook  to  carry  the  plaintiff  as 
a  passenger  in  a  car  used  among  other  things  for 
that  purpose,  from  the  state  line  near  Kansas  City  to 
and  beyond  Monument  station,  for  a  certain  hire  and 
reward,  and  that  while  so  carrying  the  said  plaintiff 
the  said  injuries  were  caused  through  the  negligence  of 
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the  agents  and  servants  of  the  defendant.  Bat  the  said 
petition  was  not  true,  and  there  was  no  evidence  to 
sustain  some  of  the  most  material  portions  of  it.  We 
have  all  the  evidence  before  us,  and  from  that  it  un- 
questionably appears  that  there  was  no  contract  entered 
into  between  the  plaintiff  and  the  railway  company  ; 
the  plaintiff  was  not  a  passenger,  within  the  true  legal 
signification  of  the  term  ;  he  did  not  get  into  or  ride  in 
any  passenger  car,  and  he  did  not  pay  or  agree  to  pay 
any  hire  or  reward  for  his  passage. 

The  only  connection  that  the  plaintiff  had  with  the 
railway  company  was  as  follows :  He  went  on  the  train 
without  purchasing  any  ticket,  not  into  any  passenger 
car,  but  into  the  baggage  car,  and  into  that  portion  of 
the  baggage  car  which  was  used  and  occupied  exclu- 
sively by  the  United  States  Express  Company  for  their 
business,  and  remained  there  until  he  received  the  in- 
juries of  which  he  now  complains.  When  the  con- 
ductor of  the  train  met  him  in  the  baggage  car,  he  did 
not  offer  to  pay  his  fare,  but  allowed  himself  to  be  in- 
troduced to  the  conductor  as  an  express  messenger. 
He  was  so  introduced  by  Porter  Warner,  who  had 
been  up  to  that  time,  and  then  was,  in  fact,  the  regular 
express  messenger  for  that  train.  And  Warner  also 
represented  to  the  conductor  that  he  ^'was  learning 
Nichols  the  run.''  During  the  trip  the  plaintiff  acted 
as  express  messenger,  having  the  keys,  and  assisted 
Warner  in  handling  and  delivering  the  freight  of  the 
express  company.  The  conductor,  supposing  the 
plaintiff  to  be  an  express  messenger,  and  therefore  en-, 
titled  to  ride  in  the  baggage  car,  and  to  ride  free,  or 
rather  supposing  that  his  fare  was  paid  or  arranged  for 
by  the  express  company  in  their  contract  with  the  rail- 
way company,  allowed  him  to  ride  in  the  baggage  car, 
and  collected  no  fare  from  him.  The  conductor  made 
no  contract  with  the  plaintiff,  but  allowed  him  to  ride 
on  the  contract  made  between  the  plaintiff's  supposed 
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employer,  the  express  company,  and  the  conductor's 
employer,  the  railway  company.  The  conductor  sup- 
posed that  the  plaintiff  was  riding  in  the  baggage  car, 
and  free,  by  authority  as  high  as  that  under  which  he 
himself  acted,  and  by  an  authority  which  he  had  no 
power  to  revoke.  The  conductor  therefore  did  not  at- 
tempt to  confer  upon  the  plaintiff  any  right  to  ride 
upon  that  train,  but  simply  left  the  plaintiflF  with  the 
right  which  he  supposed  the  plaintiff  already  had,  in- 
dependent of  any  authority  from  himself.  But  the 
plaintiff  had  no  such  right,  nor  any  right  there.  He 
was  not  an  express  messenger,  nor  was  he  in  the  em- 
ploy of  the  express  company  in  any  manner  whatever. 
He  was  there  simply  by  a  private  arrangement  between 
himself  and  Warner,  and  one  McNaughton,  an  agent 
of  the  express  company  at  the  state  line,  "for  billing 
and  transferring  and  delivering  goods  for  the  express 
company."  He  was  there  simply  learning  the  route,  so 
that  he  might  be  able  to  take  the  place  of  Warner 
during  Warner  s  absence.  But  he  was  not  there  by  any 
authority  of  the  express  company.  Neither  Warner, 
nor  McNaughton,  nor  both  together,  had  any  authority 
to  put  him  there.  None  but  the  president,  vice-pres- 
ident, or  general  superintendent  of  the  express  com- 
pany had  any  such  authority,  as  is  shown  by  the 
evidence.  But  the  plaintiff  did  not  even  have  the 
authority  or  consent  of  the  local  superintendent  of  the 
express  company.  Therefore  he  had  no  right  whatever 
on  said  train. 

Before  proceeding  farther,  perhaps,  it  would  be 
proper  to  state  that  the  said  baggage  car  ran  off  the 
track  and  was  upset,  about  three  miles  east  of  Monu- 
ment station,  because  of  a  "low  joint"  in  the  rail, 
and  injured  the  plaintiff  and  one  or  two  others ;  that 
"  none  of  the  passenger  coaches  went  off  the  track,  so 
as  to  injure  the  coaches  or  any  passengers ;"  that  there 
were  only  about  twenty  passengers  on  the  train  during 
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that  trip,  and  that  '*  there  was  room  in  the  passenger 
cars  for  some  fifty  or  sixty  raore  passengers  than  were 
on  the  train  ;"  that  ^' the  rules  of  the  company  pro- 
hibited passengers  from  riding  in  the  express,  mail,  or 
baggage  cars ;"  that  the  plaintiff  was  so  injured  as  to 
impair  his  mind  ;  and  that  the  verdict  of  the  jury  and 
the  judgment  of  the  court  were  in  favor  of  the  plain- 
tiff lor  twenty -two  thousand  five  hundred  dollars. 

Now,  BO  far  as  the  argument  or  the  decision  of  this 
case  is  concerned,  it  will  be  admitted  that  all  the 
rulings  of  the  court  below  were  correct  if  the  plaintiff 
had  been  a  passenger  within  the  true  sense  of  that 
terra.  Also,  that  a  regular  express  messenger  is  a 
passenger  entitled  to  receive  the  same  care  as  any  other 
passenger,  so  far  as  the  same  can  be  exercised  toward 
bim,  although  nothing  be  paid  for  his  transportation 
except  what  the  express  company  pays  to  the  railway 
company  for  tmnsportation  generally  of  their  freight 
and  agents.  Also,  that  any  person  may  be  a  passen- 
ger, entitled  to  all  the  rights  and  privileges  of  other 
passengers,  without  the  payment  of  any  fare,  if  he  be 
on  the  train  with  the  intention  of  being  a  passenger, 
and  with  the  consent  of  the  company  or  its  officers* 
provided  said  consent  be  obtained  without  any  fraud, 
or  provided  said  company  or  its  officers  have  a  full 
knowledge  of  all  the  facts.  Also,  that  a  regular  pas- 
senger may  be  allowed  by  the  conductor  the  privilege 
of  walking  through  the  cars,  or  getting  on  the  platform, 
or  into  the  baggage  car,  without  forfeiting  any  of  his 
rights  as  a  passenger.  And  also,  that  the  obligations 
of  common  carriers  of  passengers  do  not  rest  wholly  or 
^ven  mainly  upon  contract,  but  principally  upon  the 
laws  of  the  state  in  which  such  carriers  do  business. 

But  it  will  not  be  admitted  that  any  and  every  per- 
son who  may  enter  a  car  or  go  upon  a  train  is  a  pas- 
senger, or  entitled  to  all  the  rights  and  privileges  of  a 
passenger.      The  employes  of  the  railway  company 
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are  not  passengers,  although  they  may  do  more  riding 
upon  the  road  than  any  other  class  of  persons.  See 
the  nnmerous  decisions  concerning  the  liability  of  rail- 
road companies  for  injuries  done  to  their  employes 
through  the  negligence  of  other  employes  :  Shearinan 
&  Redfield  on  Negligence^  101,  127,  ch.  6,  and  cases 
there  cited  ;  1  Red/,  on  Railways^  520,  537,  and  cases 
there  cited.  Where  employes  ride  upon  the  road  in 
consequence  of  their  employment,  and  as  employes,  pay- 
ing no  fare,  they  not  are  passengers,  although  they  may 
at  that  time,  and  on  that  particular  train,  not  be  per- 
forming any  service  for  the  company.  Higgins  v.  Han- 
nibal, &c.  R.  R.  Co.,  86  Mo.  418,  432,  et  seq.  ;  Gilshan- 
non  n.  Stony  Brook,  10  CiisTi.  {Mass.)  228;  Seaver  z. 
Boston,  &c.  R.  R.  Co.,  14  Oray  {Mass.)  466;  Russell 
V.  Hudson  River  R.  R.  Co.,  17  JSf.  Y.  134.  A  person 
who  enters  the  cars  to  see  a  friend  safely  seated,  is  not 
a  passenger.  Lucas  v.  New  Bedford  R.  E,  Co.,  6  Gray 
{Mass.)  64.  A  person  who  rides  upon  the  engine  of  a 
train  with  the  consent  of  the  engineer,  but  contrary  to 
a  rule  of  the  company,  of  which  he  is  informed,  is  not 
a  passenger.  Robertson  v.  New  York,  &c.  R.  R.  Co., 
22  Barb.  {N.  Y.)  91.  And  generally,  whenever  a  per- 
son goes  upon  a  train,  or  on  any  part  of  the  train,  with- 
out authority,  he  is  not  a  passenger.  Moss  v.  Johnson, 
22  III.  633.  It  is  probably  true  that  the  obligation  of 
a  common  carrier  of  persons  does  not  rest  whoUy  or 
even  mainly  upon  contract,  but  still  no  person  can  be- 
come a  passenger  except  by  a  contract  either  express  or 
implied.  ''A  passenger  is  a  person  who  undertakes 
with  the  consent  of  the  carrier  to  travel  in  the  convey- 
ance provided  by  the  latter,  other  than  in  the  service  of 
the  carrier  as  such."  87iear.  &  Redf.  on  Neg.^  292, 
§  262.  It  is  true  that  whenever  a  person  who  desires  to 
become  a  passenger  on  a  railroad  does  all  that  the  law 
and  the  rules  of  the  company  require  of  him  for  that 
purpose,  it  will  be  presumed  that  the  company  has 
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giyen  its  consent,  and  that  the  requisite  contract  has 
been  made ;  for  in  such  a  case  the  company  could  not 
legally  withhold  its  consent.  But  whenever  it  is  shown 
that  such  person  has  not  done  what  is  required  of  him, 
no  contract  will  be  presumed.  It  will  then  devolve 
upon  such  person  to  show  affirmatively  that  a  contract 
has  been  made — ^to  show  affirmatively  that  the  consent 
of  the  company  has  been  given. 

In  the  present  case  the  plaintiff  did  not  do  what  was 
required  of  him  in  order  that  he  might  become  a  pas- 
senger ;  he  did  not  himself  make  a  contract  with  the 
railway  company,  or  any  of  its  agents ;  and  he  had  no 
right  to  ride  under  the  contract  made  between  the 
express  company  and  the  railway  company.  The  con- 
sent obtained  from  the  conductor  was  the  consent  that 
an  express  messenger  might  ride  in  the  baggage  car,  and 
without  paying  his  fare.  Such  consent  did  not  apply 
to  the  plaintiff.  But  if  it  be  said  that  the  conductor 
applied  it  to  the  plaintiff,  then  it  may  be  answered  that 
it  was  so  done  under  a  misapprehension,  induced  by 
the  plaintiff  himself  in  allowing  himself  to  be  introduced 
to  the  conductor  as  an  express  messenger,  and  repre- 
sented to  be  such,  when  in  truth  and  in  fact  he  was  not 
such  messenger.  This  was  a  legal  fraud  upon  the  con- 
ductor, and  upon  the  railway  company,  whatever  may 
have  been  the  intentions  of  the  plaintiff. 

There  was  but  little  conflict  in  the  evidence  in  this 
case — none  upon  the  points  we  have  been  discussing. 
Therefore,  whether  the  plaintiff  was  a  passenger  or  not 
was  purely  a  question  of  law.  If  he  was  a  passenger, 
he  was  undoubtedly  entitled  to  recover,  for  the  railway 
company  was  unquestionably  guilty  of  some  negligence 
in  allowing  the  track  of  the  railway  to  get  out  of  repair. 
Whether  he  was  a  passenger  or  not  seems  to  have  been 
considered  by  the  court  below  as  resting  almost  ex- 
clusively upon  the  moral  intentions  of  the  plaintiff.  If 
the  plaintiff  honestly  believed  that  he  did  right  in  doing 
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as  he  did,  or  if  he  honestly  believed  that  the  circum- 
stances of  the  case  gave  him  the  right  to  do  as  he  did, 
then,  according  to  the  view  of  the  court  below,  he  was 
a  passenger.  But  on  the  other  hand,  if  he  knowingly 
practiced  a  fraud  and  deception  upon  the  conductor, 
whereby  he  was  allowed  to  ride  in  the  baggage  car 
-without  the^ayment  of  fare,  he  was  not  a  passenger. 
This  theory  seems  to  have  run  through  the  whole  charge 
of  the  court,  and  the  whole  case  seems  to  have  turned 
upon  it.  The  court  below,  therefore,  erred  in  its  charge, 
in  some  of  the  instructions  that  it  gave,  and  in  some  of 
the  instrnctions  that  it  refused.  We  think,  however, 
that  it  made  no  difference  how  honest  the  plaintiff  was, 
nor  how  he  viewed  the  transaction  in  its  moral  aspect. 
For  the  reason  that  the  court  erred  in  charging  the 
jury,  and  for  the  reason  that  there  was  no  evidence  to 
sustain  some  of  the  material  allegations  of  the  petition, 
the  court  also  erred  in  overruling  the  defendant's 
motion  for  a  new  trial.  The  judgment  is  reversed  and 
a  new  trial  ordered. 


Kingman,  Ch.  J.,  concurred, 
BsswEB,  J.,  did  not  sit. 
Judgment  reversed. 
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OOETZ   «.    THE    HANNIBAL  &    ST.    JOSEPH 

BAILROAD  COMPANY. 

60  Missouri,  472. 

Supreme  Court  of  Missouri ;  August  Terrriy  1872, 

Oanieri.  Paasengen.  Rednoad  farei.  A  railway  company,  in  con- 
sideration of  a  reduction  of  the  uaiual  rates  of  fares,  may  impose 
reasonable  conditions  upon  passengers  at  the  reduced  rates;  and  if 
such  conditions  are  not  complied  with,  the  company  may  demand 
the  usual  fare. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Linn  county. 

This  was  an  action  to  recover  damages  for  the  ejec- 
tion of  the  plaintiff  from  the  defendant's  cars.  The 
facts  are  stated  in  the  opinion.  Under  direction  of  the 
court,  the  jury  found  a  verdict  for  the  plaintiff;  and 
from  the  judgment  entered  thereon  the  defendant 
appealed. 

JETaU  <&  Oliver  J  for  the  appellant. 

O.  D.  BurgesSj  for  the  respondent. 

Bliss,  J. — The  plaintiff,  with  others,  purchased  a 
half  fare  ticket  from  Brookfield  to  Ma^'.on,  upon  an 
agreement  that  they  were  to  be  returned  at  the  same 
rate.  When  about  to  return  to  Brookfield  he  purchased 
at  the  Macon  ticket  office  the  same  kind  of  ticket  and 
went  aboard  the  train.  He  had  no  regular  permit  to 
travel  on  such  ticket,  and  the  conductor  had  not  been 
notified  of  the  arrangement.    The  latter,  therefore,  de- 
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manded  the  balance  of  tlie  fare  ;  and  the  plaintiff  refus- 
ing to  pay  it,  the  train  was  stopped,  he  was  ordered  to 
leave  the  car,  and  at  once  obeyed  and  walked  back  to 
Macon.  In  the  evening  of  the  same  day  he  was  for- 
warded to  Brookfield  without  expense. 

There  is  no  evidence  of  any  harsh  treatment  by  the 
conductor,  but  the  evidence  shows  that  he  was  simply 
doing  his  duty.  The  road  regulations  forbid  him  from 
passing  any  one  on  half -fare  tickets,  unless  those  ex- 
hibiting them  shall  carry  a  permit  from  the  proper 
oflScer  to  thus  travel.  This  is  a  reasonable  rule  ;  other- 
wise any  one  could  purchase  and  travel  upon  such 
tickets.  Defendant  claimed  to  have  shown  that  when 
the  plaintiffs  and  his  companions  applied  lor  a  reduc- 
tion of  fare,  it  was  too  late  to  prepare  excursion  tickets, 
and  a  special  arrangement  was  made  by  which  the 
Brookfield  ticket  agent  should  sell  half-fare  tickets  and 
notify  the  conductor  of  the  approaching  train,  and  that 
the  excursionists  should  inform  Mr.  Burnett,  the  ticket 
agent  at  Macon,  when  they  were  ready  to  return,  and 
he  would  do  the  same.  Upon  their  return  they  came 
to  the  ticket  office  and  purchased  half- fare  tickets  of 
the  clerk,  bat  did  not  see  Mr.  Burnett,  and  he  knew 
nothing  of  their  departure  until  they  came  back,  after 
having  been  put  off  the  train.  Under  this  state  of  facts 
defendant  claims  that  it  was  plaintiff's  duty  to  notify 
Mr.  Burnett,  the  regular  ticket  'agent,  according  to  the 
arrangement,  and  that,  not  having  done  so,  it  was  his 
fault  that  the  conductor  was  not  directed  to  pass 
them. 

What  the  contract  was,  was  a  question  for  the  jury; 
but  that  the  plaintiff  was  under  obligation  to  comply 
with  it,  there  can  be  no  doubt.  The  railroad  company 
is  under  no  general  obligation  to  carry  any  one  for  less 
than  the  usual  rates,  and  if  it  does  so  for  special 
accommodation,  any  reasonable  condition  imposed 
upon  the  passenger  should  be  performed.    If  it  were 
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true  that,  instead  of  taking  a  written  permit  for  the 
information  of  the  conductor,  the  plaintiff  and  his  com- 
panions agreed  to  inform  the  Macon  ticket  agent  at  the 
time  of  their  return,  in  order  that  he  might  notify  him, 
and  they  neglected  to  do  so,  it  was  their  fault  that  the 
conductor  remained  in  ignorance  of  their  privilege,  and 
they  can  not  complain  because  he  demanded  the  usual 
fare.  This  matter  should  have  been  submitted  to  the 
jury  ;  and  when  the  court,  by  instruction  No.  2  given 
on  behalf  of  plaintiff,  supposed  a  state  of  facts  entirely 
ignoring  it,  and  upon  these  facts  directed  a  verdict,  a 
one-sided  view  was  presented,  and  the  court  committed 
€rror. 

It  is  claimed  that  this  defect  was  supplied  by  in- 
struction given  on  behalf  of  defendant.  An  instruction 
in  itself  erroneous  can  not  be  so  supplied.  One  that  gives 
but  part  of  a  case  may  be,  but  there  should  be  no  con- 
tradiction. If  the  plaintiff  has  shown  a  state  of  facts 
that,  of  themselves  and  alone,  would  authorize  a  verdict, 
and  other  facts  were  claimed  to  have  been  proved  by 
defendant,  that  would  contix)l  these  facts  and  require  a 
different  one,  it  would  be  a  misdirection  to  direct  a  ver- 
dict upon  the  plaintiff's  showing  merely.  The  fact  that 
it  is  contradicted  by  one  given  on  defendant's  behalf, 
tends  rather  to  confuse  than  enlighten  the  jury.  An 
ambiguous  or  general  term  in  an  instruction  may  be 
explained  by  another,  and  a  partial  view  may  some- 
times be  supplied,  but  the  whole  should  be  consistent 
and  harmonious.    Thomas  v.  Babb,  46  Mo.  384. 

The  whole  case  was  not  fairly  submitted  to  the  jury, 
and  for  this  error  the  judgment  is  reversed  and  the 
cause  remanded. 

Others  concurred. 

Judgment  reversed. 
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CHURCHILL  i).  THE  CHICAGO  &  ALTON  RAIL- 
ROAD COMPANY. 

Supreme  Court  of  Illinois  ;  June  Term^  1873. 

Oanrien .  ^  Lay-over  "  tickets.  The  contract  of  a  railway  company 
to  carry  a  passenger,  when  there  is  no  agreement  to  the  contrary^ 
is  entire  in  its  character,  and  either  party  may  insist  on  its  being 
executed  continuously,  and  not  in  fragments.  If,  by  mutual  con- 
sent, a  new  contract  is  made  allowing  the  passensrer  to  stop  a  cer- 
tain time  at  an  intermediate  point,  the  terms  of  such  new  contract^ 
if  acpepted  by  the  passenger,  are  binding  upon  him,  and  be  must 
comply  with  its  conditions. 

A  passenger  whose  ticket  entitled  him  to  travel  between  two  places 
on  the  defendant's  railroad,  procured  from  the  conductor  a  *' lay- 
over "  ticket,  allowing  him  to  remain  at  an  intermediate  station* 
and  complete  his  trip  from  there  at  any  time  within  thirty  days. 
He  left  the  train  at  that  place,  and,  after  the  thirty  days  had  ex- 
pired, entered  another  of  the  defendants  cars  at  the  same  place,  to 
complete  his  journey.  Upon  his  fare  being  demanded  he  tendered 
the  ''lay-over"  ticket,  which  the  conductor  refused ;  and  on  hiji 
failing  to  pay  the  fare,  the  conductor  ejected  him  from  the  car. 
Edd^  that  the  defendant  could  properly  prescribe,  as  a  condition 
of  granting  such  '*  lay-over"  ticket,  that  it  should  be  used  within 
a  certain  time,  and  the  passenger,  having  accepted  the  condition^ 
was  bound  thereby. 

Error  from  the  supreme  court  of  Illinois  to  the 
circuit  court  of  McLean  county. 

This  was  an  action  to  recover  damages  for  ejecting- 
the  plaintiff  from  the  defendant's  railway  car.  The 
history  of  the  case  and  the  questions  presented  are 
Btated  in  the  opinion.  Judgment  was  rend<3red  for  the 
defendant ;  to  review  which  the  plaintiflE  brought  this 
writ  of  error. 
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Stevenson  <&  Ewing^  for  the  plaintiff  in  error. 
Williams  &  Burr^  for  the  defendant  in  error. 

Walker,  J.— This  was  an  action  on  the  case 
brought  by  plaintiff  in  error,  in  the  circuit  court  of 
McLean  county,  against  defendant  in  error.  The 
declaration  contained  two  counts,  to  which  a  demurrer 
was  interposed  and  sustained  to  the  second  count,  but 
overruled  to  the  first  count ;  and  plaintiff  in  error  re- 
fusing to  further  prosecute  his  suit  under  the  first 
count,  the  court  rendered  judgment  for  costs  against 
him,  and  he  brings  the  record  to  this  court,  and  as- 
signs for  error  the  sustaining  the  demurrer  to  the 
second  count  of  his  declaration,  and  in  rendering 
judgment  against  him. 

The  second  count  avers  that  plaintiff,  at  Chenoa,  in 
McLean  county,  purchased  a  ticket  of  the  proper 
agent,  entitling  him  to  travel  on  a  passenger  car  from 
that  place  to  Chicago.  That  he  went  on  one  of  their 
passenger  cars  from  Chenoa  to  the  city  of  Joliet,  when, 
desiring  to  stop  over,  he  procured  from  the  conductor 
a  lay-over  ticket,  good  for  thirty  days.  That  after  the 
expiration  of  thirty  days  from  that  time  he  entered 
another  of  defendant's  passenger  cars  at  Joliet,  going 
to  Chicago,  and  when  the  conductor  called  for  his  fare 
he  presented  this  lay-over  ticket,  which  the  conductor 
refused  to  receive,  and  he,  with  the  brakeman,  *' for- 
cibly and  with  great  violence,'"  thrust  and  ejected  plain- 
tiff from  the  car.  On  the  one  side  it  is  contended  that 
the  ticket  authorized  plaintiff  to  travel  at  any  time  and 
on  any  of  the  cars  or  trains  of  the  company  from  and 
to  the  places  designated,  notwithstanding  the  limitation 
of  the  time  fixed  in  the  ticket.  That  the  company, 
through  its  agents,  had  no  power  to  prescribe  any  time 
within  which  the  ticket  should  be  used.  On  the  other 
hand  it  is  claimed  that  the  company  has  such  power,. 
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and  incurred  no  liability  for  what  was  alleged  to  have 
been  done  in  removing  plaintiflF  from  the  car. 

Railroads  being  common  carriers,  and  compelled  to 
receive  and  carry  all  passengers  who  will  pay  the 
usual  fare,  they  must  do  so  under  reasonable  regula- 
tions. According  to  the  usage,  when  a  person  applies 
a  reasonable  time  before  a  passenger  train  leaves  a  sta- 
tion, the  company  are  bound  to  receive  the  money  and 
give  to  the  applicant  a  ticket  entitling  him  to  travel  on 
their  cars  from  the  place  where  purchased  to  the  point 
named  in  the  ticket  and  for  which  it  was  purchased. 
And  on  the  presentation  of  this  ticket  to  the  con- 
ductor, he  is  bound  to  carry  him  according  to  the  terms 
of  the  ticket.  In  these  particulars  the  company  and 
their  employes  have  no  discretion.  If  the  person  hold- 
ing the  ticket  is  orderly,  and  deports  himself  properly, 
the  company  have  no  right  to  refuse  the  ticket,  or  to 
admit  him  to  the  class  of  car  his  ticket  designates; 
and  when  thus  admitted,  the  company  has  no  right,  so 
long  as  he  deports  himself  properly,  to  eject  or  remove 
him  from  the  train  before  reaching  the  station  named 
in  his  ticket. 

But  does  the  same  rule  apply  to  the  lay-over 
ticket* 

The  ticket  a  passenger  purchases  specifies  no  right 
to  exchange  it  for  a  lay-over  ticket.  The  contract  to 
carry  is  like  all  others,  when  there  is  no  agreement  to 
the  contrary,  entire  in  its  character.  When  the  ticket 
is  presented  the  holder  has  a  right  to  have  the  contract 
to  carry  executed  as  an  entirety,  and  not  in  fragments. 
The  company  can  not  insist  that  they  have  the  right  to 
perform  their  contract  by  carrying  the  passenger  to  in- 
termediate points  and  putting  him  off,  and  requiring 
him  to  take  the  next  or  a  subsequent  train.  This 
would  violate  the  implied  agreement  that  the  company 
will  not  only  carry  the  passenger  to  his  place  of  des- 
tination on  the  road,  but  that  it  shall  be  without  delay, 
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and  without  reiiuiring  him  to  lay  over,  unless  com- 
pelled to  do  so  from  unavoidable  necessity. 

When  the  company  has  entered  upon  the  perfonn- 
-ance  of  their  contract,  the  passenger  has  a  right  to 
insist  that  it  shall  continue  until  completed. 

On  the  other  hand,  the  right  is  reciprocal.  When 
the  passenger  presents  his  ticket,  and  the  road  has  en- 
tered upon  the  fulfillment  of  their  contract,  they  have 
an  equal  right  to  insist  that  it  shall  be  continuous  till 
completed ;  that  they  shall  not  be  required  to  perform 
in  fragments.  The  contract  to  carry  implies  that  either 
side  may  insist  on  its  continuous  completion.  The 
parties,  however,  like  parties  to  any  other  contract, 
•may,  by  agreement,  change  the  terms  of  the  contract, 
so  as  to  be  executed  in  fragments,  or  different  portions 
at  different  times.  But  this  is  a  matter  of  contract 
only,  neither  party  having  a  right  to  alter  its  terms. 
Such  a  change  in  the  agreement  can  only  be  made  by 
mutual  consent,  and  the  terms  agreed  upon  by  the 
parties  in  making  the  change  must  govern  and  control 
in  its  execution.  It  then  becomes  a  new  contract  to 
■carry  according  to  that  agreement.  The  company  not 
being  bound  to  give  a  lay-over  ticket,  when  they  do  so 
it  is  upon  the  terms  agreed  upon  by  the  parties,  neither 
having  the  right  to  disregard  them  when  given  and 
accepted. 

Appellant  having  a  discretion  in  receiving  the  lay- 
over ticket,  he  was  not  bound  by  any  offer  or  terms 
imposed,  until  he  accepted  it.  He  could  neither  de- 
mand such  a  ticket,  nor  impose  the  terms  that  should  be 
embraced  in  giving  it.  If  given  or  offered  by  the  com- 
pany, they  could  impose  the  conditions,  and  he  could 
accept  or  reject  it,  with  the  terms  proposed.  But  when 
he  accepted  it  on  the  terms  specified,  he  was  bound  by 
Chem.  It  became  a  valid  and  binding  contract,  and  to 
render  the  lay-over  ticket  available,  he  should  have 

used  it  within  the  specified  time.    The  law  would  not 
m-— 28 
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compel  the  parties  to  execute  this  latter  contract  in 
any  other  manner  or  at  any  other  time  than  as  the  par- 
ties had  agreed.  The  second  count  shows  no  grounds 
of  recovery,  and  the  court  below  did  not  err  in  holding- 
it  fatally  defective,  and  in  sustaining  the  demurrer. 

It  is  claimed  that  it  is  averred  in  the  declaration 
that  excessive  force  was  nsed  in  ejecting  plaintiff  in 
error  from  the  train.  We  find  no  such  averment.  The 
averment  is  that  the  servants  of  the  company  **did, 
forcibly  and  with  great  violence,  thrust  and  eject  plain- 
tiff from  the  said  cars."  This  does  not  imply  that 
excessive  force  was  used.  There  is  nothing  to  show 
how  much  force  was  necessary.  It  may  be  that  na 
more  force  was  used  than  was  absolutely  necessary. 
Plaintiff  in  error  may  have  resisted  with  such  violence 
as  to  require  all  the  force  that  was  used.  And  as  the 
company  had  the  right  to  use  all  the  force  necessary 
for  his  expulsion,  on  his  refusing  to  pay  his  fare  or 
leave  the  train,  on  being  requested,  and  he  fails  to  aver 
that  he  did  not  resist,  and  that  the  force  employed  was 
wanton,  we  can  not  presume  excessive  force  was  em- 
ployed by  the  company. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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DIETRICH  «.  THE  PENNSYLVANIA  EAILROAD 

COMPANY. 

71  FeewMiyloania,  State^  482. 

Supreme  Court  of  Pennsylvania;  May  Term^  1872. 

Oaniers.  Right  of  paaaenger  to  ''stop  o&P  A  passenger  by  railroad 
upon  a  '*  drover's  ticket,"  bought  at  less  than  half  the  regalar 
rates,  expressed  on  its  face  to  be  good  only  in  his  hands  for  one 
seat  between  certain  specified  points  and  dates,  left  the  train  at  an 
intermediate  point,  and,  getting  on  another  train  the  next  day,  the 
conductor  pat  him  off,  but  afterwards  allowed  him  to  proceed. 
He  was  pnt  off  by  another  conductor,  who  afterwards  took  charge  of 
the  train ;  he  entered  again,  paid  his  fare  to  prevent  being  put  off, 
and  proceeded  to  the  end  of  his  journey. 

Held,  1.  That  the  face  of  the  ticket  did  not  import  a  right  to 
rtop  oSy  and  the  passenger  had  no  cause  of  action  against  the 
company  for  his  ejection. 

2.  The  one  conductor  allowing  the  passenger  without  right  to 
ride  on  the  train  a  part  of  the  distance  covered  by  his  ticket,  did 
>  not  give  him  a  right  to  be  carried  the  whole  distance.  A  purchaser 
of  a  railroad  ticket  must  inform  himself  of  the  rules  governing  the 
transit  and  conduct  of  the  trains;  and  the  burden  is  not  on  the 
company  to  show  that  a  passenger  had  notice  of  their  reasonable 
rules  in  running  trains. 

8.  '*Qood  for  one  seat"  meant  a  seat  in  the  train  on  which 
the  passenger  entered  to  be  carried;  not  by  different  trains  or 
by  broken  stages. 

4.  This  rule  is  subject  to  the  exception  that  a  passenger  may 
resume  his  journey,  where,  by  misfortune  or  accident,  not  his 
fault,  it  has  been  interrupted. 

Error  from  the  supreme  court  of  Pennsylvania  to 
the  court  of  common  pleas  of  Lancaster  county. 

This  was  an  action  on  the  case  by  Adam  Dietrich 
against  The  Pennsylyania    Bailroad    Company,    for 
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ejecting  him  from  a  car  of  the  company  in  which  he 
was  traveling. 

The  plaintiff,  a  8hipi)er  of  cattle,  testified  that  on 
March  11,  1867,  he  purchased  in  Philadelphia  a  ticket^ 
of  which  the  following  is  a  copy  : 

"Drover's  Ticket. 
*'Not  Good  on  the  Philadelphia  Express. 
"  Good  only  in  the  hands  of  Mr.  A.  Dietrich,  for  one 
seat  from  Philadelphia  to  Pittsburgh. 
"Tliis  ticket  good  only  until  March  16th,  1867. 
'^Issued  March  10th,  1867.        S.  H.  Wallace,  Agent" 
The  ticket  was  stamped  on  the  back  : — 
**Penna.  Eailroad,  March  11th,  1867,  Philadelphia." 
He  paid  five  dollars  for  the  ticket ;  the  regular  fdre 
from  Philadelphia  to  Pittsburg  was  eleven  dollars.  He 
had  bought  such  tickets  or  passes  for  a  year  before,  but 
had  also  bought  tickets  from  Philadelphia  to  Lancas- 
ter, stopped  off  there,  and  then  used  his  pass  from  Lan- 
caster to  Pittsbui-g.     He  had  been  told  by  a  conductor 
that  he  must  go  on  a  continuous  train ;  he  asked  Mr. 
Wimer,  a  freight  agent,  whose  business  it  was  to  in- 
dorse a  certificate  to  enable  shippers  of  cattle  to  get  a 
drover's  ticket.     He  said  that  ''  it  was  not  intended  for 
men  like  me  who  shipped  every  week  to  buy  one  ad- 
ditional ticket  for  Philadelphia.    I  asked  Mr.  Francis- 
cus  to  indorse  this  ticket  to  stop  off  at  Lancaster  ;  he 
said,  *•  No,  sir.' "    Plaintiff  had  heard  Mr.  Young,  the 
conductor,  refuse  a  man  who  had  a  similar  ticket. 
Young  said  there  was  an  order  to  that  effect.     After 
plaintiff  purchased  the  ticket  on  the  11th,  he  got  on  the 
fast  train,  and  he  came  to  Lancaster ;  there  he  got  off 
and  remained  at  his  home  that  night ;  next  day  he  took 
the  fast  line  at  Lancaster  for  Pittsburg.    Mr.  Young, 
the  conductor,  when  he  came  around  for  the  tickets, 
told  plaintiff  he  would  have  to  get  off  at  Landisville  (the 
first  stopping  place  beyond  Lancaster) ;   plaintiff  did 
not  get  off.    When  the  conductor  came  again,  he  said. 
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"You  did  not  get  off  at  Landisville ; "  plaintiff  said, 
**I  didn't  intend  to  get  off.'*  Young  then  told  the 
brakeman  to  put  him  off  at  Mount  Joy,  the  next  stop- 
ping place.  When  the  train  reached  there,  the  brake- 
man  told  him  he  was  at  Mount  Joy  ;  plaintiff  said,  if 
the  brakeman  put  him  off  he  would  not  resist ;  the 
brakeman  put  him  off.  Young  told  him  to  get  on 
again,  and  he  was  carried  to  -Altoona.  Young  there 
left  the  train,  and  it  was  taken  charge  of  by  another 
conductor,  Mr.  Hawkins.  After  the  train  was  on  its 
way,  Hawkins  told  plaintiff  he  could  not  recognize 
his  ticket;  at  Galitzin  on  the  top  of  the  Allegheny 
mountain,  Hawkins  put  him  off.  Plaintiff  got  on  as 
the  oars  were  starting.  Hawkins  demanded  his  fare, 
which  he  said  he  must  pay  or  he  would  have  to  get  off ; 
plaintiff  paid  his  fare  to  Pittsburg.  "  Hawkins  was 
not  rude  or  unkind  ;  he  told  me  it  was  his  duty  to  col- 
lect t!ie  fare  or  put  me  off.''     The  plaintiff  closed. 

The  defendant  moved  for  a  nonsuit,  which  the  court 
directed  to  be  entered. 

The  plaintiff  removed  the  record  by  writ  of  error  to 
the  supreme  court,  and  assigned  for  error  the  entry  of 
the  nonsuit. 

8.  H.  Reynolds^  and  0.  /.  Dickey^  for  the  plaintiff 
in  error. 

O.  F.  Brenemariy  and  B.  M.  Norths  for  the  defend- 
ant in  error. 

Agnew,  J. — ^This  was  a  judgment  of  nonsuit,  and 
the  question  is,  whether  the  plaintiff's  evidence  dis- 
closed a  case  for  the  jury.  Dietrich,  the  plaintiff,  was 
a  drover,  residing  in  Lancaster  county.  On  the  llth  of 
March,  1867,  he  purchased  a  drover's  ticket  from 
Philadelphia  to  Pittsburg,  and  took  passage  on  the 
fast  line  on  the  defendant's  railroad.     At  Lancaster  he 
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got  off,  and  next  day  (the  12th)  he  resumed  his  journey. 
When  the  conductor,  Young,  came  along  collecting 
fares,  he  declined  the  plaintiff's  ticket,  on  the  ground 
that  he  had  "stopped  oflF,"  and  informed  him  such 
were  his  orders.  Young  told  him  he  must  get  off  at 
Landisville.  After  passing  Landisville,  finding  him 
still  on  the  train,  Young  told  him  he  must  get  off  at 
Mount  Joy.  At  Mount  Joy  the  brakeman  put  him 
off,  but  Young,  who  observed  the  brakeman  taking 
him  across  the  track,  halloed  at  him  not  to  put  him  off 
in  that  way ;  and  told  Dietrich  to  get  on  again.  He 
was  then  carried  to  Altoona,  where  Young's  portion  of 
the  route  ended.  After  leaving  Altoona,  Hawkins,  the 
conductor  from  Altoona  to  Pittsburg,  came  around, 
and  the  plaintiff  exhibited  his  drover's  ticket.  Haw- 
kins refused  it,  and  put  him  off  at  Galitzin,  at  the  west 
end  of  the  mountain  tunnel.  The  plaintiff  got  on  with- 
out leave,  and  Hawkins  again  refusing  his  ticket,  the 
plaintiff  paid  his  fare  from  Altoona  to  Pittsburg. 

On  his  cross-examination,  the  plaintiff  stated  that 
Hawkins  was  not  rude  or  unkind,  and  told  him  it  was 
his  duty  to  collect  the  fare  or  put  him  off.  Dietrich 
said  to  him,  I  want  this  tested,  and  I  want  you  to  put 
me  off  genteelly.  The  question  is,  therefore,  simply 
upon  a  breach  of  the  contract  for  carriage,  and  depends 
on  its  terms.  Before  examining  the  terms  of  the  ticket, 
it  is  proper  to  clear  the  case  of  some  Immaterial  mat- 
ters. Stress  is  laid  on  the  statement  of  Wimer,  that 
the  restriction  of  stopping  off  was  not  intended  for 
such  men  as  he,  who  shipped  stock  over  the  road  every 
week.  This  clearly  has  no  influence  whatever  in  ascer- 
taining or  interpreting  the  terms  of  the  ticket  he  after- 
wards purchased  from  the  proper  ticket  agent.  Wimer 
was  a  mere  freight  agent,  whose  duty  had  no  relation 
to  the  sale  of  tickets,  but  was  confined  to  giving  the 
required  certificate  to  entitle  Dietric-h  to  a  drover's 
ticket.     When  Dietrich  went,  to  Franciscus,  and  asked 
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him  to  make  the  ticket  so  as  to  stop  off  at  Lancaster, 
Franciscus  said,  '*  No,  sir."  He  admits  that  he  knew 
of  the  restriction  as  to  stopping  off,  which  his  request 
implies,  and  that  he  had  seen  Young  refuse  another 
drover's  ticket  for  this  cause,  and  that  in  consequence 
lie  had  been  in  the  habit  of  buying  a  ticket  from  Phila- 
delphia to  Lancaster,  when  he  wished  to  stop  off.  The 
restriction,  and  his  knowledge  of  it,  if  this  were  neces- 
^a^y,  are  plainly  proved  by  himself.  It  is  evident, 
therefore,  that  the  plaintiff  is  thrown  upon  his  ticket 
and  the  terms  it  imports  or  recognizes,  as  the  evidence 
of  his  right  of  transit  over  the  defendant's  road.  The 
ticket  is  in  these  words  :  '* Drover's  ticket.  Not  good 
on  the  Philadelphia  Express.  Good  only  in  the  hands 
of  Mr.  A.  Dietrich' for  one  seat  from  Philadelphia  to 
Pittsburg.  This  ticket  good  only  until  March  16th, 
1867.  Issued  March  11th,  1867.  S.  H.  Wallace,  agenf 
On  the  back  is  stamped  "  Penna.  R.  R.,  March  llth, 
1867.  Philadelphia."  Such  tickets  are  evidence  of 
the  payment  of  the  fare,  and  of  the  right  of  the  holder 
or  party  named,  as  here,  to  be  carried  according  to  their 
terms.  So  far  as  they  are  expressed  the  terms  are  bind- 
ing of  course,  but  such  tickets  are  not  the  whole  con- 
tract, which  must  be  gathered,  so  far  as  not  expressed, 
from  the  rules  and  regulations  of  the  company  in  run- 
ning its  trains.  This  is  the  generally  received  doctrine, 
with  the  qualification,  however,  that  these  rules  and 
regulations  must  be  reasonable  and  not  contrary  to  the 
terms  expressed.  See  Johnson  %,  Concord  R.  R. 
4 Jo.,  46  iV.  b  213,  and  cases  there  cited  ;  State  t?.  Over- 
ton, 4  Zabr.  IS.  J,)  435 ;  Cleveland,  &c.  R.  R.  Co.  v. 
Bartram,  11  Ohio  St.  467  ;  Cheney  v.  Boston,  &c.  R.  R. 
<Jo.,  11  Mete.  {Mass.)  121.  With  the  same  qualifica- 
tions of  reasonableness  it  is  also  well  settled  that  one 
who  buys  a  ticket  is  bound  to  inform  himself  of  the 
rules  and  regulations  of  the  company  governing  the 
tranit  and  conduct  of  its  trains.    Thus  he  must  ascer- 
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tain  the  train  in  which  he  is  to  go,  the  time  of  its  de- 
parture and  arrival,  its  stopping  stations,  his  right  to 
get  off  and  get  on,  to  resume  his  trips,  &c.  See  the 
cases  supra.  If  the  law  were  otherwise  a  railroad 
company  could  not  regulate  the  running  of  its  trains 
to  suit  the  interests  of  the  public  or  of  itself.  For 
this  purpose  some  trains  must  be  fast,  with  few  stop- 
pages. Othei-s  must  be  slow,  with  frequent  stoppages* 
Some  must  be  through  trains  and  others  local.  It  is- 
very  clear  that  a  passenger  with  a  through  ticket  can 
not  require  a  local  tiuin  to  carry  him  through.  Nor 
can  he  require  a  through  train  to  stop  at  a  way  station 
not  in  its  time  table.  Even  having  a  stop-oflF  ticket 
would  not  increase  his  right  to  require  the  train  to  stop 
at  a  station  not  in  its  time  table. 

It  is  evident  that  if  in  such  cases  the  holders  of 
tickets  can  compel  the  trains  to  alter  regulations,  they 
would  be  governed  by  the  passengers  and  not  by  the 
company.  An  excursion  party  on  this  principle,  stop- 
ping off  at  will,  would  overcrowd  a  subsequent  train,, 
to  the  discomfort  of  the  proper  passengers,  and  to  the 
prejudice  of  the  interests  of  the  company.  The  au- 
thorities, as  well  as  the  reason  of  the  thing,  show  that 
the  company  must  make  its  own  regulations,  and  that 
passengers  purchase  their  tickets  subject  to  these  rules, 
and  that  it  does  not  lie  on  the  company  to  bring  home^ 
notice  of  them  in  order  to  establish  the  terms  of  the 
contract  of  carriage.  In  this  case,  the  testimony  of 
the  plaintiff  himself  clearly  shows  that  his  ticket  did 
not  entitle  him  to  stop  off  at  Lancaster,  and  if  notid^ 
were  necessary,  he  knew  that  fact.  This  brings  us  now 
to  the  question  whether  the  face  of  the  ticket,  by  its- 
terms,  imports  a  right  to  stop  off.  The  first  noticeable 
and  very  obvious  thing  is,  that  the  terms  on  the  face 
of  the  ticket  are  very  restrictive.  It  is  expressed  to  be 
a  ''Drover's  ticket."  It  can  not  be  used  by  any  other 
than  a  drover.   Then  it  is  not  good  on  the  Philadelphia^ 
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express;  it  is  "good  only  in  the  hands  of  Mr.  A. 
Dietrich;"  no  one  else  can  use  it ;  then,  ''this  ticket  is 
good  only  until  March  16th,  1867.''  It  is  therefore  not 
good  after  that  day.  It  is  restrictive  from  the  begin- 
ning to  the  end,  and  is  wholly  nnlike  a  general  ticket, 
which  any  holder  may  use,  within  any  reasonable 
time ;  and  yet  even  as  to  such  tickets  the  authorities 
are  clear.  The  right  to  stop  oflf  at  intermediate  un- 
named points  does  not  exist  unless  by  means  of  stop- 
oflf  tickets,  or  the  customary  rules  of  passage.  The 
expressed  terms  of  a  drover's  ticket  being  all  restrict- 
ive, without  exception,  it  gives  no  countenance  to  an 
implied  right  to  stop-oflf.  The  reason  is  obvious  also  ; 
the  ticket  is  sold  at  less  than  half  price  ;  that  is,  this 
was  for  five  dollars  instead  of  eleven.  Its  purpose  is 
special,  and  the  restriction  in  time  (until  March  16) 
was  to  prevent  abuse  of  the  benefit  intended  to  be  con- 
ferred on  a  particular  class  of  persons. 

With  all  these  restrictions  on  the  face  of  the  ticket, 
and  in  full  view  of  the  purpose  of  the  ticket,  it  is  ob- 
viously impossible  to  interpret  the  words  "good  only 
until  March  16th,"  into  an  enlargement  of  the  con- 
tract, so  that  it  shall  read,  contrary  to  the  regulation 
of  the  company,  "good  to  travel  every  day,  from  day 
to  day,  from  the  11th  to  the  16th  of  March,  by  as  many 
trains  from  and  to  every  station  at  which  the  trains 
stop,  and  by  as  many  stages  as  A.  Dietrich  may  elect 
to  make."  Then  when  we  come  to  the  marrow  of  the 
ticket,  to  wit,  good  for  ''one  seat  from  Philadelphia  to 
Pittsburg,"  it  does  not  change  the  purpose  and  the  re- 
strictive character  of  it.  There  is  nothing  in  the  words 
''one  seat,"  which  enlarges  the  meaning,  so  that  the 
holder  may  take  seat  after  seat,  train  after  train,  day 
after  day,  and  from  station  to  station,  especially  in 
contravention  of  the  known  regulations  of  the  com- 
pany as  to  the  travel  on  such  tickets.  It  necessarily 
follows,  that  the  contract  for  "one  seat  from  Philadel- 
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phia  to  Pittsburg,"  must  mean  in  the  train  which  the 
holder  of  the  ticket  enters  to  be  carried,  and  not  by- 
train  af^er  train,  and  by  broken  stages,  day  after  day. 
That  this  is  the  true  interpretation  of  the  contract,  is 
decided  in  State  v.  Overton,  4  Zahr.  {N.  J.)  438 ;  Cleve- 
land, &c.  R.  E.  Co.  V.  Bartram,  11  Ohio  St.  462 ;  Jo'.in- 
8on  V.  Concord  R.  R.  Co.,  46  N.  H.  213 ;  Chen<^y  v. 
Boston,  &c.  R.  R.  Co.,  11  Mete.  {Mass.)  121 ;  AngeU 
on  Carriers^  ed.  1808,  §  609.  No  cases  are  cited  to  the 
contrary,  and  we  remember  none.  The  language  of 
Chief  Justice  Green  on  this  point,  in  State  r.  Overton, 
is  so  much  to  the  purpose  we  quote  it:  ''The  ques- 
tion," he  says,  ''is  obviously  a  question  of  contract 
between  the  passenger  and  the  company.  By  paying 
for  passage  and  procuring  a  ticket  from  Newark  to 
Morristown,  the  passenger  acquired  the  right  to  be 
carried  directly  from  one  point  to  the  other  without  in- 
terruption. He  acquired  no  right  to  be  transported 
from  one  point  to  another  upon  the  route,  at  different 
times,  and  by  different  lines  of  conveyance,  until  the 
entire  journey  was  accomplished.  Tlie  company  en- 
gaged to  carry  the  passenger  over  an  entire  route  for  a 
stipulated  price.  But  it  was  no  part  of  the  contract 
that  they  would  suffer  him  to  leave  the  train  and  re- 
sume his  seat  in  another  train  at  any  intervening  point 
upon  the  road."  "If  the  passenger  chose  voluntaiily 
to  leave  the  train  before  reaching  his  destination,  he 
forfeited  all  rights  under  his  contract.  The  company 
did  not  engage  and  were  not  bound  to  carry  him  in  any 
other  train,  or  at  any  other  time,  over  the  residue  of 
the  route."  "This  is  the  clear  legal  effect  of  the  con- 
tract between  the  company  and  the  passenger  in  the 
absence  of  any  evidence  to  the  contrary.  If  the  pas- 
senger insists  that  nnder  his  contract,  by  virtue  of 
general  usage,  or  the  custom  of  the  road,  he  is  entitled 
to  be  carried  at  his  pleasure,  either  by  one  or  different 
trains,  the  burden  of  proof  was  upon  the  state  ;'*  that 
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18,  it  Jay  on  tlie  passenger,  the  case  being  an  indict- 
ment against  a  conductor  for  a  battery  in  putting  off  a 
passenger  uulawfiilly. 

In  adopting  this  language  of  the  learned  chief 
justice  of  New  Jersey,  we  should  not  omit  to  guard 
our  meaning  by  saying  there  may  be  exceptions  where, 
from  misfortune  or  accident,  without  his  fault,  the 
transit  of  a  passenger  is  interrupted,  and  where  he 
can  resume  his  journey  afterwards.  In  the  present 
case  the  ticket  of  Dietrich  gave  him  no  right  to  stop 
off,  and  the  company,  when  he  took  his  seat  in  the 
train  at  Philadelphia,  having  entered  upon  the  per- 
formance of  his  contract,  had  a  right  to  continue  its 
execution  without  interruption.  Another  reason  is, 
that  fare  covers  the  ordinary  luggage  of  the  passenger, 
entitling  it  to  be  checked  through  to  the  point  of  des- 
tination. But  if  the  passenger  may  stop  off,  he  may 
demand  his  baggage  at  each  stoppage,  or  if  it  go  on, 
he  will  not  be  at  the  end  of  the  journey  to  receive  it. 
The  contract  was  therefore  broken  by  Dietrich  himself, 
when  he  stopped  at  Lancaster  without  permission. 
When  he  came  upon  the  train,  the  next  day,  he  began 
a  new  journey,  and  on  refusing  to  pay  his  fare  he  be- 
came a  trespasser,  and  was  rightfully  put  off  at  Mount 
Joy.  But  it  is  argued  that  as  he  was  permitted  by 
Young  to  re-enter  the  train  and  was  carried  to  Altoona, 
lie  acquired  a  right  to  be  carried  to  Pittsburg.  This  is 
erroneous.  When  Dietrich  stopped  at  Lancaster  his 
right  of  transportation  under  his  ticket  ended,  as  we 
have  seen.  Consequently,  when  he  began  a  new  pas- 
sage, the  next  day,  he  was  bound  to  pay  his  fare.  He 
knew  this,  and  that  he  was  put  off  at  Mount  Joy  be- 
cause he  would  not  pay  it.  Therefore  Young,  as  con- 
ductor, being  bound  by  the  rules  of  the  company,  not 
only  had  no  authority,  but  acted  against  his  orders  in 
permitting  him  to  return  upon  the  train  without  pay- 
ment of  his  fare.    The  ticket  having  lost  its  title  to  be 
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recognized,  all  that  Young  did  thereafter  was  unau- 
thorized, and  the  plaintiif  knew  this.  Clearly,  no  title 
to  be  carried  through  to  Pittsburg  could  be  acquired 
by  Young  reoffering  him  to  ride  without  payment  of 
his  fare.  Young  could  not  carry  him,  and  could  not, 
by  his  omission  to  collect  the  fare,  send  him  forward 
without  payment  of  any.  His  violation  of  duty  in 
carrying  a  passenger  without  payment  of  fare,  clearly 
Qould  not  bind  his  successor  upon  the  remainder  of  the 
route.  It  i3  very  clear  that  when  Hawkins  took  hia 
place  on  the  train,  between  Altoona  and  Pittsburg,  it 
was  not  only  his  right  but  his  duty  to  demand  the  fare 
between  those  places.  He  found  Dietrich  without  a 
ticket  importing  a  right  of  passage,  and  without  any 
evidence  of  payment  of  the  fare.  The  fact  that  the 
company  had  lost  the  fare  from  Lancaster  to  Altoona 
by  Young's  violation  of  duty,  conferred  no  right  of 
further  transportation,  while  Dietrich,  at  every  step 
afterwards,  was  traveling  without  right,  and  with  full 
notice  that  he  was  doing  so.  As  remarked  in  Beebe  «. 
Ay  res,  28  Bath.  {If.  Y.)  278,  the  conduct  of  one  con- 
ductor in  violating  the  rules  of  his  employers,  could 
not  prejudice  another  employe  more  faithful  than 
himself,  who  has  adhered  to  his  instructions,  and  dis- 
charged his  duties  under  them.  The  judgment  of  the 
court  below  is  therefore  affirmed. 

Judgment  affirmed. 
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MAPLES  t?.  THE  NEW  YORK  &  NEW  HAVEN 

RAILROAD  COMPANY. 

88  ConMcHctU,  557. 

Supreme  Court  of  Jurors  of  Connecticut;  October 

Term,  1871. 

Oarrien.  ^J6otlon  of  paaaenger  not  showing  ticket.  The  plaintiff 
had  purchased  from  the  defendant,  a  railroad  company,  a  commuta- 
tion ticket  which  entitled  him  to  ride  in  defendant's  cars  between 
two  places  specified,  during  a  year,  upon  the  condition,  among 
others,  that  the  ticket  should  be  shown  to  conductors  when  re- 
<)ue8ted,  or  when  required  by  the  rules  of  the  company  ;  and  at  tho 
time  of  purchasing  the  ticket  the  plaintiff  signed  a  receipt  contain- 
ing similar  conditions.  One  of  the  company's  rules  in  force  during 
the  year  required  commuters  to  show  their  tickets  to  conductors 
when  required,  in  the  same  manner  as  other  passengers.  During 
the  year,  while  the  plaintiff  was  riding  in  the  defendant's  cars,  between 
the  places  specified,  he  was  requested  by  the  conductor  to  show  his 
ticket.  He  had  his  ticket  upon  his  person,  but  was  unable  to  find 
it  at  the  time,  and  so  informed  the  conductor.  The  conductor  knew 
that  the  plaintiff  was  a  commuter,  and  that  the  time  covered  by  his 
ticket  had  not  expired,  but  acting  in  accordance  with  defendant's 
instructions,  he  demanded  from  the  plaintiff  his  fare  for  the  trip, 
and  on  his  refusal  to  pay  it  ejected  him  from  the  train. 

HM^  1.  That  the  plaintiff  was  entitled  to  a  reasonable  time  to 
find  his  ticket,  and  should  have  been  allowed  to  ride  as  long  as 
there  was  any  reasonable  expectation  of  finding  it  during  the  trip. 

2.  That  under  the  circumstances  the  production  of  his  ticket  by 
the  plaintiff  was  the  merest  formality  ;  and  in  the  absence  of  an  ex- 
press stipulation  in  the  contract  that  the  plaintiff  should  pay  the 
fare  of  the  passage  unless  the  ticket  should  be  produced,  his  failure 
to  produce  the  ticket  was  not  such  a  breach  of  the  contract  as  to 
justify  the  defendant  in  rescinding  it,  and  treating  the  plaintiff  as  a 
trespasser. 

8.  That  if  the  defendant  had  a  right  to  eject  the  plaintiff  from 
the  train,  it  had  no  right  to  do  so  elsewhere  than  at  a  regular 
station  on  the  road  ;  and  any  rule  or  regulation  which  allowed  such 
an  act  to  be  done  at  a  point  between  two  stations,  was  under  the 
circumstances,  unreasonable,  and  therefore  void. 
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Error  from  tlie  supreme  court  of  errors  of  Counecti- 
cut  to  the  superior  court  of  Fairfield  county. 

This  was  an  action  of  trespass  on  the  case  for  eject- 
ing the  plaintiff  from  the  cars  of  the  defendant.  The 
facta  are  stated  in  the  opinion.  Judgment  of  nonsuit 
was  rendered,  and  a  motion  by  the  plaintiff  to  set  aside 
the  nonsuit  was  denied.  For  the  refusal  to  set  aaide 
the  nonsuit,  the  plaintiff  filed  a  motion  in  error. 

Thompson^  for  the  plaintiff  in  error. 

Childy  for  the  defendant  in  error. 

Park,  J. — We  think  there  is  manifest  error  in  the  de- 
cision of  the  court  below  in  refusing  to  set  aside  the  non- 
suit that  had  been  ordered  by  the  court.  Some  time  in  the 
month  of  December,  1868,  the  plaintiff  purchased  of  the 
defendant  a  commutation  ticket,  which  conferred  upon 
him  the  right  to  ride  in  the  cars  upon  the  defendant's 
railroad  from  the  town  of  Westport,  to  the  city  of  New 
York,  during  the  year  1869,  upon  certain  conditions. 
One  of  the  conditions  was  that  the  ticket  should  be 
shown  to  conductors  when  requested,  or  when  required 
by  the  rules  of  the  company.  One  of  the  company's 
rules  in  force  during  the  year,  and  the  only  one  that  it 
is  important  to  consider,  was  as  follows :  "  Commuters 
will  show  their  tickets  to  the  conductors  in  the  same 
manner  as  other  passengers,  when  required."  One  of 
the  conditions  in  the  receipt  signed  by  the  plaintiff  at 
the  time  he  received  his  commutation  ticket  from  the 
defendant  was  to  this  effect:  **The  commutation 
ticket  is  to  be  shown  to  conductors,  and  whenever 
otherwise  required  by  the  rules  of  the  company,  in  the 
same  manner  as  are  other  passenger  tickets." 

On  May  24,  1869,  the  plaintiff  entered  the 
oars  of  the  defendant  at  the  city  of  New  York,  to 
ride  over  the  defendant's  road  to  his  home  in  Westport 
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When  the  train  was  about  four  miles  from  the  city  tlie 
conductor  of  the  train  requested  the  plaintiff  to  show 
his  ticket.  The  plaintiff  had  his  ticket,  but  was  unable 
to  find  it  at  the  time,  and  so  informed  the  conductor. 
The  conductor  knew  that  the  plaintiff  was  a  commuter, 
and  that  the  time  mentioned  in  the  ticket  had  not  ex- 
pired, but  acting  in  accordance  with  the  instractions  of 
the  defendant,  he  demanded  of  the  plaintiff  his  fare  for 
the  trip,  and  told  him  that  unless  he  paid  it  he  should 
eject  him  from  the  train.  The  plaintiff  refused  to  pay 
the  fare,  on  the  ground  that  he  had  his  ticket  but  was 
unable  to  find  it,  and  had  paid  his  fare  by  the  purchase 
of  the  ticket.  Thereupon  the  conductor  stopped  the 
train  and  ejected  the  plaintiff  from  the  cars.  During 
the  morning  of  that  day  the  plaintiff  rode  to  New  York 
on  his  ticket,  and  at  night  when  he  retired  it  was  found 
upon  his  person.  These  are  the  principal  facts,  and 
we  think  they  show  that  the  defendant  broke  its  con- 
tract with  the  plaintiff  in  ejecting  him  from  the  train  at 
the  time  it  was  done.  When  the  conductor  requested 
the  plaintiff  to  produce  his  ticket  it  happened  to  be  mis- 
laid. The  plaintiff  was  entitled  to  a  reasonable  time  to 
find  it.  The  contract  required  him  to  show  his  ticket 
to  the  conductor,  but  he  was  not  bound  to  do  it  im- 
mediately when  requested.  The  conductor  knew  the 
plaintiff  was  a  commuter,  and  the  only  question  in  his 
mind  was  whether  the  plaintiff  would  be  able  to  pro- 
duce his  ticket.  The  plaintiff  informed  him  that  he 
had  it,  but  was  unable  to  find  it  because  it  was  mislaid. 
Under  such  circumstances  the  plaintiff  was  entitled  to 
ride  as  long  as  there  was  any  reasonable  expectation  of 
finding  it  during  the  trip.  Had  a  reasonable  time  been 
allowed  him  to  find  it,  undoubtedly  it  would  have  been 
found,  for  it  was  upon  his  person,  and  dropped  from 
his  garments  when  he  undressed  himself  to  retire  that 
night.  The  case  was  unlike  that  of  Downs  ©.  New  York^ 
Ac.  R.  R.  Co. ,  36  Conn.  287.    There  the  plaintiff  had  left 
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his  ticket  at  home,  and  so  informed  the  conductor.  The 
ticket  could  not  by  possibility  be  produced,  and  the 
plaintiff  knew  it,  and  so  did  the  conductor.  Delay  in 
that  case  would  have  been  of  no  avail.  The  fact  was 
certain.  The  case  here  is  directly  the  opposite  of  that 
in  this  important  respect. 

Again,  in  the  case  of  Downs  there  was  an  express 
stipulation  in  the  contract  that  he  should  pay  his  fare 
for  the  trip  if  the  ticket  should  not  be  shown  to  the  con- 
ductor when  requested.  Here  there  was  no  such  stipu- 
lation. It  is  true  the  contract  required  the  plaintiff  to 
show  his  ticket  to  conductors  when  requested  by  them, 
or  when  required  by  the  rules  of  the  company,  but  it 
may  well  be  questioned  whether  the  breach  of  such  a 
condition  in  the  contract  gave  the  defendants  the  right 
to  eject  him  from  the  train,  when  they  knew  through 
their  conductor  that  he  was  a  commuter,  and  knew 
that  his  inability  to  produce  the  ticket  arose  simply 
from  the  fact  that  his  ticket  was  mislaid.  In  the 
case  of  Downs  .the  trip  was  virtually  excepted  from  the 
operation  of  the  ticket  by  the  express  stipulation  in  the 
contract  to  pay  fare  for  the  trip  if  the  ticket  should  not 
be  produced.  The  case  was  the  same  as  it  would  have 
been  if  the  contract  had  declared  in  express  terms  that 
the  ticket  should  only  apply  to  cases  where  it  was  pro- 
duced, and  all  other  cases  should  be  excepted  from  its 
operation.  Downs,  therefore,  was  nothing  more  than 
a  common  passenger  on  the  train,  without  a  common 
passenger  ticket,  and  was  liable  to  be  dealt  with  as  a 
common  passenger.  But  here  the  contract  embraced 
the  trip  as  much  as  it  did  any  other  trip  that  the  plain- 
tiff might  make  on  the  road.  The  plaintiff  agreed  to 
show  his  ticket  in  like  manner  with  other  passengers. 
This  was  required  in  order  that  the  conductor  might 
know  that  he  was  a  commuter.  But  the  conductor 
knew  the  fact. 

The  production  of  the  ticket  under  such  circum- 
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atanceB  was  the  merest  formality.  Suppose  the  plain- 
tiflf  had  agreed  with  the  defendant  that  he  would  show 
his  ticket  to  the  conductor  three  times  during  each  pas- 
sage over  the  road,  and  on  the  trip  in  question  he  had 
shown  his  ticket  twice  to  the  conductor,  but  when  re- 
quired the  third  time  to  produce  it  the  ticket  happened 
to  be  mislaid.  Suppose  the  conductor  should  distinctly 
remember  that  the  ticket  hid  been  twice  produced,  and 
the  production  of  it  the  third  time  would  give  him  no 
needful  information.  Would  the  defendant  be  justified 
in  ejecting  him  from  the  train  without  an  express 
stipulation  in  the  contract  that  the  plaintiff  should  pay 
the  fare  of  the  passage  unless  the  ticket  should  be  three 
times  produced  ?  We  think  not.  So  we  think  here. 
There  must  be  something  more  than  the  merest  techni- 
cal breach  of  the  contract,  in  order  to  justify  the  de- 
fendant in  rescinding  it  so  far  as  it  applied  to  the  trip, 
and  treating  the  plaintiff  as  a  trespasser  upon  the  train. 

We  have  made  no  allusion  to  the  order  that  was 
passed  by  the  defendant  in  January,  after  the  plaintiff 
purchased  his  ticket.  That  order  has  no  application  to 
the  case,  for  it  is  obvious  that  the  defendant  could  not 
at  that  time  add  new  conditions  to  the  plaintiff's  con- 
tract. That  order  was  in  force  when  Downs  made  his 
contract  with  the  defendant,  and  it  was  an  important 
consideration  in  the  decision  of  that  case. 

Again,  we  think  on  another  ground  that  the  plain- 
tiff made  out  a  prima  facie  case  against  the  defend- 
ant. The  plaintiff  was  ejected  from  the  train  at 
Harlem,  which  was  not  a  station  on  the  defendant's 
road.  Conceding  that,  under  the  circumstances  we 
have  detailed,  the  defendant  had  the  right  to  eject  the 
plaintiff  from  the  train,  we  think  it  had  no  right  to 
do  so  elsewhere  than  at  some  regular  station  on  the 
road.  Any  rule  or  regulation  of  the  defendant  that 
requires  or  allows  such  an  act  to  be  done  between  sta- 
tions to  a  person  in  the  condition  of  the  plaintiff,  thus 
in.— 29 
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subjecting  him  to  the  trouble  and  expense  of  going  a 
number  of  miles  in  order  to  take  another  train,  savors 
too  much  of  vindictiveness  to  be  reasonable.  We  have^ 
no  hesitation  in  sa  jing  that  such  a  rule  is  unreasonable, 
and  is  therefore  void  so  far  as  it  applies  to  a  case  like 
the  one  under  consideration.  We  say  this  without 
reference  to  the  statute  of  1807.  Whether  that  statute 
applies  to  the  case  or  not  we  leave  undetermined. 

For  these  reasons  we  think  there  is  manifest  error  ia 
the  judgment  of  the  court  refusing  to  set  aside  th& 
nonsuit  that  had  been  ordered  in  the  case. 

Others  concurred. 

Judgment  reversed. 


DALTON  n.  BEERS. 

88  Cmru^Awat^  529. 

&apr€me  Court  of  Errors  of  Connecticut ;   October 

Term,  1871. 

Canien.  Damageii  for  wrongful  ejection  of  passenger.  After  a  pas- 
senger upon  a  railway  train  had  paid  his  fare  to  the  conductor,  the 
latter  again  demanded  it,  under  the  belief  that  it  had  not  been 
paid,  and  notwithstanding  the  protestations  of  the  passenger,  cor- 
roborated by  others  near,  that  it  had  been  paid,  upon  his  refusal  to 
pay  a  second  time,  ejected  him  from  the  train,  by  force  and  with 
opprobrious  language.  Held^  that  the  conductor  was  liable  for  ex- 
emplary damages,  in  an  action  of  trespass  by  the  passenger.  His 
honest  belief  that  the  passenger  had  not  paid  his  fare,  did  not 
justify  his  acts  and  language.     Before  resorting  to  such  extreme 
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measures,  a  conductor  should  know  that  a  passenger  has  not  paid 
his  fare. 
In  estimating  the  damages  in  such  a  case,  the  expenses  of  the  plain- 
tiff in  prosecuting  his  suit,  exceeding  his  taxable  costs,  may  be 
considered. 

Error  from  the  supreme  court  of  errors  of  Con- 
necticut to  the  court  of  common  pleas  of  Fairfield 
county. 

This  was  an  action  of  trespass  m  et  armis^  for  eject- 
ing the  plaintiff  from  a  railway  car  of  which  the  de- 
fendant was  conductor.  The  facts  are  stated  in  the 
opinion.  Judgment  was  rendered  for  the  plaintiff. 
The  defendant  moved  for  a  new  trial,  for  error  in  the 
court  in  including  in  the  damages  the  expenses  of  the 

fiUlt. 

H.  B.  Munson^  for  the  motion. 
LocJcwood^  opposed. 

Pabk,  J. — In  actions  sounding  in  tort,  if  it  appears 
that  the  injury  complained  of  was  inflicted  wantonly 
or  maliciously,  exemplary  damages  may  be  given ;  and 
in  such  cases  the  expenses  of  the  plaintiff  in  the  prose- 
cution of  his  suit,  exceeding  the  taxable  costs  of  the 
case,  may  be  taken  into  consideration  in  estimating  the 
amount  of  damages  that  the  plaintiff  should  recover. 
The  only  question  made  in  this  case  is  whether  it  is  one 
of  this  character. 

It  appears  that  the  plaintiff  was  a  passenger  on  a 
train  of  cars  of  which  the  defendant  was  the  conductor ; 
that  the  plaintiff  paid  to  the  defendant  the  usual  fare 
of  passengers  from  the  city  of  Bridgeport  to  the  town 
of  Naugatuck;  that  afterwards,  and  before  the  train 
had  arrived  at  the  latter  place,  the  defendant,  believing 
that  the  plaintiff  had  not  paid  his  flare,  demanded  that 


452  AMERICAN    RAILWAY    REPORTS, 

Dalton  «.  Beers. 

he  should  pay  it  again ;  that  the  plaintiff  informed 
him  that  he  had  already  paid  his  fare,  and  referred  the 
defendant  to  the  passengers  who  were  sitting  near  the 
defendant  at  the  time  the  payment  was  made,  for  the 
truth  of  his  statement ;  that  the  passengers  referred  to 
corroborated  the  claim  of  the  plaintiff,  but  the  defend- 
ant still  persisted  that  the  plaintiff  had  not  paid  his 
fare.  The  remaining  facts  are  thus  detailed  in  the  mo- 
tion: *' Subsequently  further  altercation  twice  ensued 
between  the  defendant  and  the  plaintiff,  the  defendant 
insisting  that  the  plaintiff  had  not  paid  his  fare,  and 
the  plaintiff  insisting  that  he  had,  and  that  the  defend- 
ant ought  to  be  satisfied  with  the  proof  of  the  payment 
the  plaintiff  had  offered  him.  Finally,  the  defendant 
in  some  excitement  called  the  plaintiff  ''a  liar,"  **a 
scoundrel,"  and  ''a  fraud,"  and  the  plaintiff  in  reply 
told  the  defendant  that  he  would  not  dare  call  him 
such  names  outside  of  the  train.  On  the  arrival  of  the 
train  at  Seymour,  a  station  between  Bridgeport  and 
Naugatuck,  and  near  the  latter,  after  again  demanding 
the  fare,  and  the  plaintiff  refusing  to  pay,  and  after 
requesting  the  plaintiff  to  leave  the  train,  the  defend- 
ant called  some  brakemen,  and  with  their  assistance 
forcibly  ejected  the  plaintiff  from  the  train,  against  his 
protest,  although  he  made  no  active  resistance,  and  the 
plaintiff  was  thereby  obliged  to  take  another  train  in 
order  to  reach  Naugatuck.  In  the  assault  upon  and 
removal  of  the  plaintiff  from  the  train,  his  coat  was 
torn,  and  his  clothing  disarranged." 

The  defendant  insists  that  he  should  be  excused 
from  paying  more  than  the  actual  damage,  on  the 
ground  that  he  honestly  believed  the  plaintiff  had  not 
paid  his  fare.  But  he  should  have  been  satisfied  from 
the  evidence  produced  by  the  plaintiff  that  he  was  mis- 
taken, and  more  especially  there  was  no  necessity  of 
his  using  the  vile  epithets  that  he  applied  to  the  plain- 
tiff, whether  the  plaintiff  had  paid  his  fare  or  not. 
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The  defendant's  honest  belief  can  not  excuse  the  use  of 
such  epithets,  and  the  indignity  and  humiliaiion  that 
he  inflicted  upon  the  plaintiff  in  ejecting  him  by  force 
from  the  train,  where  he  was  entitled  to  remain.  Be- 
fore resorting  to  such  extreme  measures,  a  conductor 
should  know  that  a  passenger  has  not  paid  his  fare. 
Passengers  are  not  to  be  subjected  to  such  indignity 
with  impunity,  when  the  conductor  has  no  other  ex- 
cuse to  offer  but  an  honest  belief  that  a  passenger  has 
not  paid  his  fare. 

We  think  the  court  below  took  the  right  view  of 
the  case,  and  that  the  sum  of  sixty  dollars  damages 
&lls  far  short  of  being  excessive. 

It  is  unusual  for  a  court  to  state  in  its  finding  what 
the  actual  damages  are  in  a  case  of  this  kind,  and 
what  sum  is  assessed  in  addition  thereto  as  punitive 
damages,  or  damages  arising  from  a  consideration  of 
the  expenses  that  the  plaintiff  has  been  subjected  to  in 
the  prosecution  of  his  suit,  exceeding  the  taxable  costs 
of  the  case.  It  was  probably  done  in  this  case  in  order 
to  give  the  defendant  the  benefit  of  the  claim  which  he 
makes  that  only  the  actual  damages  should  be  allowed, 
BO  that  if  this  court  should  sustain  his  claim,  a  new 
trial  might  be  advised  conditionally,  and  the  case  dis- 
posed of  without  subjecting  the  parties  to  the  expense 
and  trouble  of  another  trial. 

But  no  division  of  the  damages  was  made  in  the 
judgment  that  was  rendered,  and  we  think  no  error 
was  committed. 

A  new  trial  is  not  advised. 

Btjtler,  Ch.  J.,  dissented. 
Others  concurred. 
Motion  denied. 
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THE   PITTSBUEG,    CINCINNATI,   &   ST.    LOUIS 
RAILWAY  COMPANY  v.  THOMPSON. 

66  minois,  138. 

Supreme  Court  of  Illinois;  September  Term^  1870. 

Oarriers.  Injury  to  passenger.  The  dep^ree  of  care  required  of  rail- 
road companies  to  guard  against  injury  to  their  passengers  is,  that 
they  shall  do  all  that  human  care,  vigilance,  and  foresight  can 
reasonably  do,  consistent  with  the  mode  of  conveyance  and  the 
practical  operation  of  the  road. 

A  company  can  not  be  required,  for  the  sake  of  isaking  travel 
upon  its  road  absolutely  free  from  peril,  to  incur  a  degree  of  ex- 
pense which  would  render  the  operation  of  the  road  impracticable. 

But  the  obligation  of  the  company  to  provide  the  safest  pattern 
of  rail  can  not  be  made  to  depend  merely  upon  whether  a  change  of 
rail  could  be  made  without  any  additional  expense. 

Damages.  Insurance.  The  amount  of  the  insurance  paid  by  an  accident 
insurance  company  to  a  passenger  injured  by  a  railway  accident 
should  not  be  deducted  in  estimating  the  damages  to  be  recovered 
from  the  railway  compauy  by  such  passenger  for  the  injury.  The 
primary  liability  is  on  the  railway  company. 

Damages.  In  an  action  to  recover  from  a  railway  company  damages 
for  personal  injuries  to  the  plaintiff,  while  a  passenger  upon  the  de- 
fendant's train,  it  appeared  that  the  plaintiff  was  conlincd  to  his 
bed  by  the  injuries  received  a  period  of  from  two  to  three  weeks, 
but  did  not,  when  quiet,  suffer  greatly  from  pain.  After  that  time 
he  began  to  walk  about,  though  with  great  difficulty,  but  did  not 
resume  business  in  his  office  for  three  months.  At  the  time  of  the 
trial,  thirteen  months  after  the  accident,  he  was  still  feeling  some 
pain  and  inconvenience.  Ildd^  if  such  temporary  confinement  and 
pain  were  the  only  consequences  of  the  injury,  the  verdict  (of  $5,000) 
would  be  regarded  as  excessive.  But  the  proof  being  conflicting  as 
to  the  extent  of  the  injury,  there  being  evidence  from  which  the 
jury  might  find  the  piaintifi^  would  never  entirely  recover,  the  ver- 
dict was  not  disturbed. 
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Appeal  to  the  supreme  court  of  Illinois  from  the 
circuit  court  of  Cook  county. 

This  was  an  action  on  the  case  to  recover  damages 
for  personal  injuries  sustained  by  the  plaintiff  while  a 
passenger  on  the  railroad  of  the  defendant.  The  ques- 
tions arising  are  stated  in  the  opinion.  The  jury  found 
a  verdict  in  favor  of  the  plaintiff,  upon  which  judgment 
was  entered.  Prom  the  judgment  the  defendant  ap- 
pealed. 

E.  Walker^  for  the  appellant. 

Tuller  V.  Talbot,  23  111.  367 ;  Dlinois  Central  R.  R. 
Co.  V.  Phillips,  49  Id.  234  ;  2  Redf.  on  Railways,  187  ; 
Bowen  v.  New  York  Central  R.  R.  Co.,  18  N.  T.  408 ; 
Shearman  &  R.  on  JS egligence^  296  ;  Weed  z?.  Panama 
R.  R.  Co.,  6  Duer  {li.  Y.)  192  ;  Fairchild  v.  California 
Stage  Co.,  13  Cal.  599  ;  Derwart  v.  Loomer,  21  Conn. 
246;  Farish  v.  Reigle,  11  Graii.  (Va.)  697;  4  Iowa, 
641  r  Thayer  v.  St.  Louis,  &c.  R.  R.  Co.,  22  Ind.  26 ; 
Readheadz?.  Midland  R.  Co.,  Red/.  Am.  Railw.  Cases^ 
484 ;  B^^isiegel  v.  New  York  Central  R.  R.  Co.,  4  N. 
y.  15. 

Lyman  &  Jackson^  for  the  appellee. 

Galena,  &c.  R.  R.  Co.  u.  Yarwood,  15  111.  469; 
Saltonstali  v.  Stokes,  18  Pet.  191 ;  Christie  v.  Griggs, 
2  Camph.  79  ;  Galena,  &c.  R.  R.  Co.  v.  Fay,  16  lU. 
663 ;  Chicago,  &c.  R.  R.  Co.  v.  George,  19  Id.  517 ; 
Asten  D.  Heeren,  2  Esp.  633  ;  Ingalls  v.  Bills,  9  Mctc. 
{Mass.)  1 ;  Caldwell  n.  Murphy,  1  Duer  {N.  T.)  233  ; 
Philadelphia,  &c.  R.  R.  Co.  v.  Derby,  14  How.  583  ; 
Angell  on  Carriers^  %  569  ;  Hegeman  v.  Western  R.  R. 
Co.,  3  Kern.  {N.  7.)  24  ;  McElroy  v.  Nashua,  &c.  R. 
R.  Co.,  4  CusJi.  {Mass.)  402 ;  Curtis  v.  Rochester,  &c. 
R.  R.  Co.,  18  N.  Y.  637. 

liAUREi^CE,  Ch.  J. — Whether  the  road-bed  was  la 
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a  safe  condition  at  the  time  the  accident  occurred^ 
which  led  to  the  injury  of  the  plaintiff  in  the  present 
case,  is  a  question  about  which  the  evidence  is  far  too 
contradictory  to  permit  us  to  set  aside  the  verdict,  be- 
cause unsustained  by  the  evidence  in  that  particnlar* 
Indeed,  the  impression  produced  upon  our  minds  by 
the  record  inclines  ns  to  think,  as  the  jury  have  found, 
that  the  road  was  not  in  as  complete  repair  as  it  should 
have  been.  It  is  suflScient,  however,  on  this  point,  to 
say  the  evidence  is  very  contradictory,  and  the  verdict 
is  not  plainly  against  its  weight. 

So,  too,  as  to  the  question  whether  the  cars  were 
precipitated  from  the  track  in  consequence  of  the  de- 
fective road-bed,  admitting  it  to  have  been  defective,  or 
by  reason  of  the  inexplicable  breaking  of  an  axle  ap- 
parently sound,  we  can  only  say  the  jury  have  found, 
and  we  can  not  decide  they  found  erroneously.  It  ia 
the  theory  of  appellant's  counsel  that  the  cars  were 
thrown  from  the  track  by  the  breaking  of  an  axle 
which  was,  so  far  as  could  be  discovered,  sound.  On 
the  other  hand,  counsel  for  appellee  contend  that  the 
axle  was  broken  after  the  train  was  thrown  from  the 
track,  or,  if  broken  before,  that  it  was  in  consequence 
of  the  roughness  and  improper  condition  of  the  road* 
The  j  ury  adopted  one  of  the  latter  theories,  and  although 
the  question  is  incapable  of  precise  determination,, 
there  is,  at  least,  this  in  favor  of  their  conclusion,  that 
one  theory  furnishes  a  cause  for  the  breaking  of  the 
axle,  while  the  other  does  not.  Axles  may  sometimes 
break  when  the  track  is  in  good  condition,  and  the  iron 
without  any  discoverable  flaw,  as  stated  by  some  of  the 
witnesses,  but  we  can  not  condemn  the  action  of  the 
jury  because  it  has  found  its  verdict  upon  a  theory 
which  furnishes  an  explanation  of  the  breaking,  rather 
than  upon  one  which  does  not.  When  the  plaintiff 
showed  the  injury  was  caused  by  the  overturning  of 
the  car,  without  fault  upon  his  own  part,  he  made  out 
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against  the  company,  a  prima  facie  case  of  negligence, 
and  placed  upon  them  the  burden  of  rebutting  that  pre- 
sumption by  proving  that  the  accident  resulted  from  a 
cause  for  which  they  should  not  be  held  responsible. 

The  chief  ground  relied  upon,  however,  for  a  reversal 
of  the  judgment,  seems  to  be  the  alleged  error  in  the 
fourth  instruction  given  for  the  plaintiflf.  This  was  ad 
follows : 

**  The  jury  are  instructed,  as  a  matter  of  law,  that 
it  is  the  duty  of  a  railway  company,  employed  in  trans- 
porting passengers,  to  do  all  that  human  care,  vigilance, 
and  foresight  can  do,  both  in  providing  safe  coaches, 
machinery,  tracks,  and  roadway,  and  to  keep  the  same 
in  repair ;  and  if,  from  the  evidence  in  this  case,  the 
jury  believe  that  the  plaintiff,  while  a  passenger  in  the 
cars  of  the  defendant,  received  an  injury  resulting  from 
the  negligence  of  %the  defendant,  in  either  of  the  above 
particulars,  they  will  find  for  the  plaintiff  and  assess 
his  damages." 

It  is  urged  that  this  instruction,  in  requiring  a  com- 
pany to  do  all  that  human  care,  vigilance,  and  fore- 
sight can  do  in  providing  safe  coaches,  machinery, 
tracks,  and  roadway^  imposes  upon  them  an  obligation 
of  unreasonable  strictness  and  impossible  of  performance 
without  subjecting  all  the  railway  companies  in  the 
country  to  bankruptcy.  It  would,  for  example,  require 
them  to  lay  steel  rails  instead  of  iron,  and  adopt  all 
other  possible  precautions,  without  reference  to  the  ex- 
travagance of  the  expenditure.  In  default  of  doing 
this  they  would  become  insurers  for  their  passengers, 
except  as  against  the  acts  of  Ood  and  the  public  enemy. 

The  instruction,  in  its  strict  sense,  is  open  to  this 
objection,  the  true  rule  being,  as  said  by  this  court  in 
Puller  ^.  Talbott,  23  111.  357,  that  the  carrier  shall  do 
all  that  human  care,  vigilance,  and  foresight  can  rea- 
sonably do,  consistently  with  the  mode  of  conveyance 
and  the  practical  operation  of  the  road.    A  company 
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can  not  be  required,  for  the  sake  of  making  travel  upon 
their  road  absolutely  free  from  peril,  to  incur  a  degree 
of  expense  which  would  render  the  operation  of  the 
road  impracticable.  It  would  be  unreasonable,  for  ex- 
ample, to  hold  that  a  road-bed  should  be  laid  with  ties 
of  iron  or  cut  stone,  because  in  that  way  the  danger 
arising  from  wooden  ties,  subject  to  decay,  would  be 
avoided,  but,  on  the  other  hand,  it  is  by  no  means  un- 
reasonable to  hold  that,  although  a  railway  company 
may  use  ties  of  wood,  such  ties  shall  be  absolutely 
sound  and  road-worthy. 

Still,  although  this  instruction  was,  in  its  literal  sense, 
erroneous,  it  is  no  ground  for  reversing  the  judgment 
in  the  present  case.  The  defendant  asked,  and  the 
court  gave,  the  following  instruction,  which  embodies, 
substantially,  in  another  form  of  words,  the  same  prin- 
ciple announced  in  the  plaintiff's  fourth  instruction  : 

''  Third.  The  defendant  was  bound  to  use  the  utmost 
care  and  diligence  in  providing  a  safe,  suflicient,  and 
suitable  means  of  conveyance  for  the  plaintiff,  in  every 
thing  appertaining  to  the  mode  of  convej^ance  adopted, 
in  order  to  prevent  those  injuries  which  human  care 
and  foresight  could  guard  against  ;  and  if,  in  the 
absence  of  such  care  and  prudence,  and  by  reason 
thereof,  the  plaintiff  sustained  injury,  the  defendant  is 
liable  to  the  extent  of  such  injury. 

''On  the  other  hand,  if  the  injury  complained  of 
was  occasioned  by  an  internal  or  hidden  defect  in  the 
axle  of  the  car  in  which  the  plaintiff  was  at  the  time 
riding,  which  a  thorough  and  careful  examination 
would  not  disclose,  and  which  could  not  be  guarded 
against  by  the  exercise  of  a  sound  judgment  and  the 
most  vigilant  oversight,  then  the  defendant  is  not  liable 
for  the  injury,  if  any,  sustained  by  the  plaintiff." 

There  is  no  substantial  difference  between  this  and 
the  plaintiff's  fourth  instruction,  as  to  the  degree  of 
care  required  from  a  railway  company,  and  we  can  not 
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reverse  for  an  erroneous  instruction  when  the  same  in- 
struction  has  been  asked  by  the  adverse  party,  and 
^ven  at  his  suggestion.  It  is  evident,  indeH,  from 
the  wliole  record,  taken  in  connection  with  this  in- 
struction asked  by  the  defendant,  that  the  case  v^ras 
tried  on  the  question  whether  the  accident  was  caused 
by  an  internal  defect  of  the  axle,  which  could  not  be 
guarded  against  by  the  most  vigilant  foresight,  or  was 
attributable  to  decayed  ties  and  battered  rails,  and 
an  uneven  road  bed ;  defects  which  can  be  guarded 
against  by  that  reasonable  degree  of  care  for  which 
it  is  admitted  a  railway  company  must  be  held 
responsible. 

The  liftli  instruction  asked  by  the  defendant  was 
properly  refused,  because  one  clause  in  it  makes  the 
obligation  of  the  company  to  provide  the  safest  pattern 
of  rail  depend  merely  upon  whether  a  change  of  rail 
could  be  made  without  any  additional  expense. 

The  eighth  instruction  asked  by  defendant,  direct- 
ing the  jury  to  deduct  from  the  damages  any  sum  paid 
to  the  plaintiff  by  an  accident  insurance  company,  was 
properly  refused.  If  such  sum  was  paid,  it  was  not 
pro  tanto  a  discharge  of  the  railway  company.  The 
primary  liability  was  on  this  company. 

The  only  remaining  question  is  as  to  the  quantum 
of  damages.  The  jury  found  five  thousand  dollars. 
It  is  claimed  the  verdict  is  unreasonably  large.  The 
proof  is  conflicting  as  to  whether  the  plaintiff  was  in- 
jured in  the  membranous  covering  of  the  spine,  or 
merely  in  the  muscular  ligaments  connected  with  it. 
He  was  confined  from  two  to  three  weeks  to  his  bed, 
but  did  not,  when  quiet,  suffer  greatly  from  pain. 
After  that  period  he  began  to  walk  about,  though  with 
great  difficulty,  but  did  not  resume  business  in  his 
office  for  three  months.  At  the  time  of  the  trial,  thir- 
teen months  after  the  accident,  he  was  still  feeling  some 
pain  and  inconvenience.     If  this  temporary  confine- 
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ment  and  pain  were  the  only  consequences  of  the  in- 
jury, we  shonld  not  hesitate  to  pronounce  the  damages 
excessive.  But  the  physician  who  attended  the  plain- 
tiff testified  that,  in  his  opinion,  the  plaintiff  would 
never  entirely  recover,  and  that,  in  future,  any  imprn^ 
dence  or  unusual  exposure,  which  would  not  affect  a 
person  in  sound  condition,  might  lead  to  very  serious^ 
and  even  fatal  results.  Two  other  physicians  called 
by  plaintiff  concurred  in  this  view,  while  two,  called 
by  the  defendant,  thought  the  injury  was  only  to  the^ 
muscles,  and  not  to  the  spine  or  its  coverings,  and  that 
the  recovery  was  already  substantially  complete.  In 
the  former  view  the  damages  can  not  be  considered  ex- 
cessive, and  we  have  no  right  to  say  the  jury  erred  in 
adopting  it,  rather  than  that  of  the  physicians  called 
by  defendant. 

Judgment  affbmied. 


FILER   V.   THE   NEW  YORK   CENTRAL   RAIL- 
ROAD COMPANY. 

49  New  Torh,  42. 

Court  of  Appeals  of  New  TorJc ;  March  Terra^  1873. 

Garrlen.  Injury  to  passenger.  In  an  action  against  a  railroad  com- 
pany for  the  recovery  of  damages  for  an  injury  to  the  person  of  a 
passenger,  resulting  from  a  single  wrongful  act  of  the  defendant, 
evidence  tending  to  show  the  character  and  extent  of  the  injury 
and  its  probable  results,  as  well  as  the  probability  of  a  return  of 
the  disease  induced  by  the  injury,  in  the  ordinary  course  of  nature^ 
is  admissible. 
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Successive  actions  can  not  be  maintained  for  the  recovery  of  damages, 
as  they  may  accrue  from  time  to  time,  caused  by  a  single  wrongful 
act,  as  would  be  the  case  for  a  continuous  wrong  or  a  continued 
trespass.  The  party  injured  is  entitled  to  recover,  in  a  single  ac* 
tion,  compensation  for  all  the  damages,  present  or  prospective,  re- 
sulting from  the  injury.  The  limit  in  respect  to  future  damages  is, 
that  they  must  be  such  a&  it  is  reasonably  certain  will  inevitably 
and  necessarily  result  from  the  injury. 

Hence,  in  such  a  case,  questions  addressed  to  a  physician,  asking  him 
to  state,  from  his  experience  and  medical  knowledge,  the  proba- 
bility of  a  recurrence  of  inflammation  of  an  injured  muscle,  and 
the  probable  future  condition  of  the  general  health  of  the  person 
injured,  are  competent. 

Svidenoe.  Zlxperts.  In  examining  a  medical  expert  the  counsel  pro- 
pounding a  hypothetical  question  may,  for  the  purposes  of  the 
question,  assume  any  state  of  facts  within  the  limits  of  the  evi- 
dence, and  ask  the  opinion  of  the  witness  upon  the  facts  assumed. 


Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourth 
judicial  department. 

This  was  an  action  to  recover  damages  for  injuries 
to  the  wife  of  the  plaintiff,  received  while  a  passenger 
on  the  defendant's  train. 

It  appeared  that  the  train  on  which  the  plaintiff's 
wife  was  a  passenger,  arrived  at  the  station  which  was 
her  destination,  at  a  very  late  hour  of  the  night.  As 
the  cars  approached  the  station  a  brakeman  called  out 
the  name  of  the  place,  and  the  speed  of  the  cars  was 
reduced  until  they  moved  very  slowly,  but  did  not 
stop.  A  passenger  in  advance  of  plaintiff's  wife 
alighted  on  the  platform  of  the  depot  from  the  cars 
while  they  were  in  motion.  As  she  was  waiting  on  the 
platform  of  the  car,  the  brakeman  said  to  her :  '^  You 
had  better  get  off ;  they  are  not  going  to  halt  any 
more."  At  this  time  the  train  had  started  with  in- 
creased motion,  but  moved  at  a  slow  speed.  As  she 
attemDted  to  get  off,  her  clothes  caught  in  the  steps ; 
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she  was  tbrown  down  and  dragged  a  considerable 
distance.  The  shock  rendered  her  insensible  for  a 
short  time ;  her  back  was  bruised,  and  she  was  lame, 
and  suffered  pain  in  her  back  and  hip,  which  con- 
tinned  without  intermission  up  to  the  date  of  the  trial. 
This  lameness  and  pain  at  length,  more  than  two  years 
after  the  injuries  were  received,  resulted  in  psoa$ 
abscess^  and  prostration  and  sickness.  She  had  par- 
tially recovered,  but  was  still  disabled.  Besides  this 
action  by  her  husband,  an  action  was  also  brought  by 
the  injured  woman,  in  her  own  name,  the  opinion  iu 
which  is  reported  post^  466. 

Upon  the  trial  of  the  action  brought  by  her  hus- 
band, the  physician  who  attended  her  was  allowed, 
against  objections  by  the  defendant,  to  testify  as  to  the 
probability  of  a  recurrence  of  the  inflammation,  and 
the  probable  effect  upon  her  health;  to  which  the 
defendant  excepted.  He  was  also  asked  the  following 
hypothetical  question  : 

''Assuming  that  in  November,  1864,  while  attempt- 
ing to  alight  from  the  cars,  she  (the  plaintiff's  wife)  was 
thrown  down  and  dragged  upon  her  back  for  a  number 
of  ft^et  until  she  became  insensible,  and  from  that  time 
until  this  time  there  was  pain  in  this  part,  and  no  inter- 
vening cause  that  you  have  knowledge  of,  what,  in  your 
opinion,  was  the  cause  of  this  psoas  abscess  f^^ 

Tlie  defendant  objected  to  this  question  as  incom- 
petent, improper,  leading,  and  calling  for  evidence  of 
damages  which  were  too  remote  from  the  injury  com- 
plained of.  The  objection  was  ov^erruled,  and  defend- 
ant excepted. 

The  verdict  of  the  jury  was  in  favor  of  the  plaintiff^ 
and  from  the  judgment  entered  thereon  the  defendant 
appealed  to  the  general  term.      The  judgment    was 
alfirmed,  and  the  defendant  appealed  to  the  court  of 
appeals. 
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George  M.  MungeVy  for  the  appellant. 

The  evidence  from  the  physician,  as  to  a  recurrence 
of  the  inflammation,  was  improperly  admitted.  18  N. 
r.  534,  642,  640 ;  Curtis  v.  Rochester,  &c.  E.  R.  Co., 
26  N.  y.,  49,  3i ;  Drew  z).  Sixth  Avenue  R.  R.  Co.  ; 
Sedgwick  on  Dam.^  108  ;  Lincoln  t),  Saratoga,  &c.  R. 
E.  Co.,  23  Wend.XN.  J.)  426,  436. 

J.  H.  Martindale^  for  the  respondent. 

The  opinions  of  medical  men,  founded  upon  the 
facts  as  to  the  cause  and  the  results  of  the  injury,  were 
competent.  Buell  v.  New  York  Central  R.  R.  Co.,  31 
N.  Y.  320 ;  People  v.  Lake,  2  Ker.  362 :  Curtis  v.  E* 
&  S.  R.  R.  Co.,  20  Barb.  391. 

Prospective  damages  are  recoverable  in  this  action. 
Cases  before  cited ;  2  Red/,  on  Railway s^  220 ;  Hop- 
kins «.  Atlantic,  &c.  Railway,  36  iV^.  H,  9. 

Plaintiff  was  entitled  to  recover  for  loss  of  services  of 
his  wife.  Reeves^  Dom.  Rel.y  ch.  4,  p.  63  ;  Laws  1860, 
oh.  90. 

Allen,  J. — Successive  actions  can  not  be  brought 
by  the  plaintiff  for  the  recovery  of  damages,  as  they 
may  accrue  from  time  to  time,  resulting  from  the  injury 
complained  of,  as  would  be  the  case  for  a  continuous 
wrong  or  a  continued  trespass.  The  action  is  for  a 
single  wrong,  the  injury  resulting  from  a  single  act,  and 
the  plaintiff  was  entitled  to  recover  not  only  the  damages 
which  had  been  actually  sustained  up  to  the  time  of  the 
trial,  but  also  compensation  for  future  damages ;  that  is, 
compensation  for  all  the  damages  resulting  from  the 
injury,  whether  present  or  prospective.  The  limit  in 
respect  to  future  damages  is  that  they  must  be  such  as 
it  is  reasonably  certain  will  inevitably  and  necessarily 
result  from  the  injury.  To  exclude  damages  of  that 
character,  in  actions  for  injuries  to  the  person,  would 
necessarily,  in  many  cases,  deprive  the  injured  party 
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of  the  greater  part  of  the  compensation  to  which  he  is 
entitled.  Cartis  7i.  R.  &  S.  R.  B.  Co.,  \%N.  Z.  534; 
Drew  t.  Sixth  Ave.  E.  Co.,  26-flr.  Y.  49.  Any  evidence, 
therefore,  tending  to  show  the  character  and  extent  of 
the  injury  and  its  probable  results,  as  well  as  the  prob- 
ability of  a  return  of  the  disease  induced  by  the  injury, 
in  the  ordinary  course  of  nature,  and  without  any  ex- 
trinsic superinducing  cause,  was  competent  to  enable 
the  jury  to  determine  the  compensation  to  which  the 
plaintiff  was  entitled. 

In  the  case  of  a  fractured  limb,  it  was  thought  that 
the  present  and  probable  future  condition  of  it  were 
proper  matters  of  inquiry.  Lilicoln  ©.  Saratoga,  &c. 
E.  R.  Co.,  23  Wend.  {N.  Y.)  425.  The  consequences 
of  a  hypothetical  second  fracture  were  deemed  too  re- 
mote. The  question  to  Dr.  Paling  as  to  the  probability, 
from  his  experience  and  medical  knowledge,  of  a  recur- 
rence of  an  inflammation  of  the  injured  muscle,  and  his 
answer  that  he  could  not  say  the  probabilities  were  very 
strong,  but  that  he  should  feel,  speaking  from  ex- 
perience, that  there  was  danger  of  the  return  of  the  in- 
flammation and  accumulation  of  the  fluid,  was  com- 
petent. 

The  evidence  was  that  of  a  medical  expert,  as  to  the 
ordinary  or  probable  course  of  disease  in  the  injured 
muscle,  which  had  resulted  directly  from  the  injury 
complained  of,  and  related  to  the  future  condition  of 
the  person  injured,  so  far  as  that  condition  could  be  as- 
certained from  medical  learning  and  experience.  So, 
too,  the  opinion  of  the  same  physician,  that  he  should 
expect,  if  there  were  no  return  of  imflammation,  that 
the  general  health  of  Mrs.  Filer  would  improve,  but 
would  always  be  somewhat  impaired,  was  proper  and 
competent,  to  euable  the  jury  to  ascertain  the  actual  ex- 
tent of  the  injury  to  the  plaintiff. 

There  is  no  evidence  other  than  that  of  experts  by 
which  courts  and  juries  can  determine  whether  a  disease 
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or  an  injury  has  been  or  can  be  permanently  cured,  or 
what  its  effect  will  be  upon  the  health  and  capability 
of  the  injured  person  in  the  future.  The  hypothetical 
opinion  of  Dr.  Hillman  as  to  the  cause  of  the  abscess 
was  competent,  and  the  answers,  cautiously  given,  that 
if  they  could  find  no  other  cause,  they  would  naturally 
attribute  it  to  the  injury  complained  of,  and  that  such 
injury  received  in  1864  was  competent  to  produce  the 
condition  he  saw  in  1867,  were  properly  allowed. 

Some  latitude  must  necessarily  be  given  in  the  ex- 
amination of  medical  experts,  and  in  the  propounding 
of  hypothetical  questions  for  their  opinions,  the  better 
to  enable  the  jury  to  pass  upon  the  questions  submitted 
to  them.  The  opinion  is  the  opinion  of  the  expert,  and 
if  the  facts  are  found  by  the  jury  as  the  counsel  by  his 
questions  assumes  them  to  be,  the  opinion  may  have 
gome  weight,  otherwise  not.  It  is  the  privilege  of  the 
counsel  in  such  cases  to  assume,  within  the  limits  of 
the  evidence,  any  state  of  facts  which  he  claims  the 
evidence  justifies,  and  have  the  opinion  of  experts  upon 
the  facts  thus  assumed.  The  facts  are  assumed  for  the 
purposes  of  the  question,  and  for  no  other  purpose. 

There  was  no  error  in  the  refusal  to  charge  as  re- 
quested. 

The  question  submitted  was  whether  the  abscess 
and  consequent  illness  were  caused  by  the  injury  re- 
ceived in  November,  1864,  and  if  thai  was  found  in  the 
.affirmative,  the  plaintiff,  if  the  other  facts  were  found 
in  his  favor,  was  entitled  to  recover.  There  was  no 
evidence  authorizing  the  submission  of  the  question 
whether  the  abscess  might  not  have  been  in  part  caused 
by  the  injury  spoken  of,  and  in  part  by  some  other 
means.  The  other  questions  made  upon  this  appeal  are 
considered  and  disposed  of  in  the  action  at  the  suit 
of  Helen  M.  Filer.* 

"*  Reported,  jxw^, 
m.— 80 
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There  was  no  error  upon  the  trial,  and  the  judgment 
must  be  affirmed. 

Church,  Ch.  J.,  having  been  of  counsel  in  the  case^ 
did  not  vote. 

Others  concurred. 

Judgment  affirmed. 


FILER   t).   THE   NEW  YORK    CENTRAL   RAIL- 
ROAD COMPANY. 

49  Nw>  York^  47. 

Court  of  Appeals  of  New  York ;  March  Term^  1872. 

Carrlen.  Iqjtiry  to  paMenger.  Contribntlve  negligence.  The  plain- 
tiff, a  female  passenger  upon  the  defendant's  train,  had  purchased 
a  ticket  and  taken  passage  for  a  station  at  which  the  train  was  ad- 
vertised to  stop.  On  approaching  the  station  the  name  of  the 
place  was  called,  and  the  speed  of  the  train  greatly  reduced,  but  it 
did  not  stop.  The  defendant's  brakeman  directed  the  plaintiff  to 
get  off,  he  saying  that  the  cars  would  not  stop.  Another  passenger 
alighted  safely,  and  the  plaintiff  attempted  to  follow,  but  her  dress 
caught  in  the  steps,  and  she  was  thrown  down  and  injured.  Held^ 
that  leaying  the  cars,  under  the  circumstances,  was  not,  as  a  matter 
of  law,  negligence  contributing  to  the  injury,  but  the  question  wa» 
proper  for  the  jury. 

The  question  of  concurrent  negligence  is  to  be  determined  by  the 
particular  circumstances  of  each  case,  and  is,  ordinarily,  a  question, 
for  the  jury.  And  the  defendant  having  involved  the  plaintiff  in 
the  attempt  to  get  off  the  cars  while  in  motion,  and  compelled  her 
to  choose  instantly  between  doing  so  and  being  carried  beyond  her 
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destination,  she  ought  not  to  be  held  to  the  most  rigid  accoant  for 
the  exercise  of  the  highest  degree  of  caution  as  against  one  con- 
fessedly wrong. 
Married  women.  Damages  for  personal  injury.  In  an  action  by  a 
married  woman  against  a  railroad  company,  to  recover  damages  for 
personal  injuries  caused  by  the  defendant's  negligence,  the  plaintiff 
can  not,  under  the  laws  of  New  York  relating  to  marritd  women 
and  their  separate  property,  recover  consequential  dampges  result- 
ing from  her  inability  to  labor,  unless  she  is  carrying  on  a  trade  or 
business,  or  performing  labor  or  services,  upon  her  sole  and  sep- 
arate account.  Her  services  and  earnings  belong  to  her  husband, 
and  he  may  have  an  action  for  their  loss. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  fourth 
judicial  department 

This  was  an  action  to  recover  damages  sustained  by 
the  plaintiff,  a  married  woman,  alleged  to  have  been 
occasioned  by  the  defendant's  negligence.  The  facts 
are  stated  in  the  opinion,  and  also  in  the  report  of  the 
preceding  case,  which  was  an  action  for  damages  by 
the  husband  of  the  plaintiff  in  this  case.* 

Upon  the  trial,  at  the  close  of  the  evidence,  the  de- 
fendant moved  for  a  dismissal  of  the  complaint,  on 
the  ground  that  no  negligence  by  the  defendant  had 
been  shown,  and  that  negligence  on  the  part  of  the 
plaintiff,  contributing  to  the  injury,  had  been  shown. 
The  motion  was  denied,  and  the  defendant  excepted. 

In  his  charge  to  the  jury,  the  judge  directed  that 
if  they  found  a  verdict  for  the  plaintiff,  the  amount 
should  include  damages  for  her  pain  and  suffering, 
and  for  any  disqualification  for  labor,  or  the  exercise 
of  her  natural  powers,  resulting  from  the  injury ;  to 
which  the  defendant  excepted. 

The  verdict  was  for  the  plaintiff,  and  from  the 
judgment  entered  thereupon  the  defendant  appealed 

*  Bee  cmte^  460. 


r 
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to  the  general  term,  which  affirmed  the  judgment ;  and 
the  defendant  appealed  to  the  court  of  appeals. 

George  O.  Munger^  for  the  appellant. 

The  plaintiff  was  chargeable  with  such  contributory 
negligence  as  precludes  her  from  recovery.  Lucas  v. 
Taunton,  &c.  R.  R.  Co.,  6  Oray^  64 ;  Hickey  v.  Bos- 
ton, &c.  R.  R.  Co.,  14:AUenj  429 ;  Timmons  t.  Central 
Ohio  R.  R.  (Jo.,  6  Ohio,  105 ;  Ohio,  &c.  R.  R.  Co.  v. 
Schiebe,  44  III.  460  ;  Pennsylvania  R.  R.  Co.  v.  Aspell, 
23  Pa.  147 ;  Same  v.  Kilgore,  32  Id.  292 ;  Davis  v.  Chi- 
cago, &c.  R.  R.  Co.,  18  Wis.  175 ;  Chicago,  &c.  R.  E. 
Co.  7).  Hazard,  26  III.  373;  Shearman  &  Red/.  onNegli- 
gencej  §  281. 

The  court  erred  in  refusing  to  charge  that  if  the 
plaintiff  had  neglected  to  take  reasonable  care  of  h3r- 
self  since  the  injury,  it  was  to  be  taken  into  account  by 
the  jury  in  estimating  damages.  Douglas  v.  Stephens, 
18  Mo.  382,  366 ;  Sherman  v.  Fall  River  Iron  Works,  2 
Allen,  524 ;  Thomas  v.  Kenyon,  1  Dalp,  132. 

J.  H.  Mariindale,  for  the  respondent. 

It  was  the  duty  of  defendant  to  stop  the  train  at  the 
station.    Story  on  Bailments^  600. 

The  question  of  contributory  negligence  was  one  of 
fact,  and  for  the  jury.  Mclntyre  v.  New  York  Central 
R.  R.  Co.,  37  N.  T.  288,  289  ;  Pennsylvania  R.  R.  Co. 
v.  Kilgore,  32  Fa.  292. 

A  portion  of  the  charge  excepted  to  was  clearly 
proper.  A  general  exception,  therefore,  must  fail. 
Haggart  v.  Morgans,  1  Seld.  322 ;  Jones  v.  Osgood,  2 
Id.  '233 ;  Hart  v.  R.  &  S.  R.  R.  Co.,  4  /d?.  37  ;  Caldwell  v. 
Murphy,  1  Kern.  416  ;  Walsh  v.  Kelly,  40  IT.  T.  657. 

It  was  proper  to  consider,  in  estimating  damages, 
plaintiff's  disqualifications  for  labor.  Laws  1860,  ch. 
70,  §  7 ;  Laws  1862,  ch.  172. 

The  question  as  to  the  husband's  right  not  called  to 


AMERICAN    RAILWAY    REPORTS,  469 

Filer  fj.  New  York  Central  R.  R.  Co. 


the  attention  of  the  court,  and  can  not  be  raised  here. 
Magee  z>.  Badger,  34  N.  Y.  248. 

Allen,  J. — It  was  submitted  to  the  jury,  if  they 
found  that  the  plaintiff  was  directed  by  the  brakeman 
t  o  leave  the  cars,  or  to  get  off  when  the  cars  were  in 
motion,  to  determine  whether  under  the  circumstances 
there  was  any  such  negligence  on  her  part  as  would 
preclude  her  from  recovering ;  the  judge  having  in  sub- 
stance instructed  the  jury  that  if  a  person  seeks  to  re- 
cover for  injuries  resulting  from  the  negligence  of 
another,  he  must  himself  be  free  from  any  negligence 
contributing  to  the  injury.  The  question  was  put  to 
the  jury,  whether  the  plaintiff  acted  as  prudent  persons 
generally  would  have  acted  under  the  circumstances, 
and  the  charge  was  that,  if  she  did,  that  would  not  bar 
a  recovery. 

There  is  no  complaint  of  the  manner  in  which  the 
question  as  to  the  alleged  contributory  negligence  of  the 
plaintiff  was  submitted  to  the  jury,  if  there  was  any 
question  for  submission.  The  claim  of  the  defendant 
is,  that  the  complaint  should  have  been  dismissed,  or  a 
verdict  ordered  against  the  plaintiff,  upon  the  ground 
that  she  was  culpably  careless  and  negligent,  and  by 
her  carelessness  and  negligence  contributed  to  the  in- 
jury, and  that,  there  being  no  dispute  as  to  the  facts, 
the  question  was  one  of  law  for  the  court  and  not  of 
fact  for  the  jury. 

Ordinarily  the  question  of  negligence  is  one  of  mixed 
law  and  fact,  and  it  is  the  duty  of  the  court  to  submit 
the  same  to  the  jury,  with  proper  instructions  as  to  the 
law.  What  is  proper  care  is  sometimes  a  question  of 
law,  when  there  is  no  controversy  about  the  facts  ;  but 
where  there  is  evidence  tending  to  prove  negligence  on 
the  part  of-the  defendant,  and  a  question  arises  whether 
the  plaintiff  has  by  his  own  fault  contributed  to  the  in- 
jury, it  is  ordinarily  a  question  for  the  jury.    If  the 
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evidence  is  of  that  character  that  a  verdict  for  the  plain- 
tiff would  be  clearly  against  evidence,  the  question  is 
one  of  law  and  should  be  decided  by  the  court. 

The  fact  is  undisputed  that  the  plaintiff  received  the 
injury  while  attempting  to  get  off  the  cars  while  th<*y 
were  in  motion,  making  very  slow  progress,  and  the 
jury  have  found  that  she  was  directed  by  the  brake- 
man  on  the  cars  to  get  off,  and  was  told  by  him  that 
they  would  not  stop  or  move  more  slowly  to  enable  her 
to  do  so.  That  it  was  culpable  negligence  on  the  part 
of  the  defendant  to  induce  or  permit  the  plaintiff  to 
leave  the  train  while  in  motion,  and  a  gross  disregard 
of  the  duty  it  owed  her,  not  to  stop  the  train  entirely 
and  give  her  ample  time  to  pass  off  with  her  luggage, 
is  not  disputed.  Notwithstanding  this,  if  the  plaintiff 
did  not  exercise  ordinary  care,  and  might  with  ordinary 
care  and  prudence  have  avoided  the  injury,  she  is  pre- 
cluded from  recovering. 

The  degree  of  negligence  of  which  the  parties  are 
respectively  guilty,  or  whether  the  fault  of  the  defend- 
ant was  a  breach  of  contract  or  the  mere  omission  of 
some  duty  resting  upon  it  as  a  carrier  of  passengers,  is 
not  material. 

The  plaintiff's  negligence  may  have  been  slight  and 
that  of  the  defendant  what  is  ordinarily  termed  gross ; 
but  if  the  plaintiff's  fault  directly  and  proximately  con- 
tributed to  the  injury,  she  can  not  recover. 

Indeed,  it  is  now  said  that  there  is  no  difference  be- 
tween negligence  and  gross  negligence,  the  latter  being 
nothing  more  than  the  former,  with  a  vituperative 
epithet.  Grill  v.  Iron  Screw  Collier  Co.,  i.  iJ.,  I  C.  P. 
600  ;  Wilson  «.  Brett,  11  Mees.  i&  W.  113. 

That  there  is  more  hazard  in  leaving  a  car  while  in 
motion,  although  moving  ever  so  slowly,  than  when  it 
is  at  rest,  is  self-evident.  But  whether  it  is  imprudent 
and  careless  to  make  thenttempt  depends  upon  circum- 
stances ;  and  where  a  party,  by  the  wrongful  act  of 
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another,  has  been  placed  in  circumstances  calling  for 
^n  election  l)etween  leaving  this  cars  or  submitting  to  an 
inconvenience  and  a  further  wrong,  it  is  a  proper  ques- 
tion for  the  jury  whether  it  was  a  prudent  and  or- 
dinarily careful  act,  or  whether  it  was  a  rash  and  reck- 
less exposure  of  the  person  to  peril  and  hazard. 

The  plaintiff  had  purchased  a  ticket  and  taken  pas- 
sage for  Fort  Plain,  at  which  place  this  train  was 
advertised  to  stop,  and,  on  approaching  the  station,  the 
name  of  the  place  was  called  as  a  notice  to  the  passengers 
intending  to  leave  the  train  at  that  place  to  be  prepared 
to  get  off,  which  was  equivalent  to  notice  that  proper 
time  and  facilities  would  be  afforded  them  for  their 
passage  from  the  cars,  and  the  speed  of  the  cars  was 
reduced  very  greatly,  so  that  the  baggage  was  removed 
and  taken  from  the  baggage  car  by  the  porter ;  one 
man,  supposed  to  be  a  little  lame,  had  gotten  off 
eafely. 

The  plaintiff  was  told  that  the  cars  would  not  make 
any  other  stop,  and  that  she  must  get  off  there,  and  in 
attempting  to  do  so  she  was  injured. 

She  was  put  to  her  choice,  without  any  fault  of  hers, 
whether  to  obey  the  advice  and  suggestion  of  the  de- 
fendant's servant,  and  follow  the  example  of  the  man 
who  had  preceded  her,  or  to  remain  on  the  cars  and  be 
carried  beyond  the  place  of  her  destination,  and  away 
from  her  friends,  and  it  was  a  proper  question  for  the 
jury  whether  this  was  or  was  not,  under  the  circum- 
45tance8,  an  act  of  ordinary  care  and  prudence. 

It  is  true,  there  was  no  absolute  necessity  for  this 
act ;  but  she  was  called  upon  to  decide  upon  the 
instant,  and  under  peculiar  circumstances,  and  ought 
not  to  be  held  to  the  most  rigid  account  for  the  exercise 
of  the  highest  degree  of  caution  as  against  one  con- 
fessedly wrong.  If,  in  leaving  the  cars,  she  did  not 
exercise  the  care  and  caution  which  she  might  and 
ought  to  have  done,  and  was  careless  and  ni'gligent  in 
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her  movements,  or  iu  the  care  of  her  dress,  aud  by  rea- 
son of  such  want  of  care  caased  or  contributed  to  the 
injury,  she  ought  not  to  recover ;  but  no  question  waa 
made  at  the  trial  upon  this  branch  of  the  case,  except 
upon  the  effect  of  her  leaving  the  cars  when  in  motion. 

Had  the  cars  been  going  at  a  rapid  rate,  the  plaintiff: 
must  have  known  that  she  would  be  injuredbj  leaping 
from  them,  and  the  attempt  to  leave  the  cars,  under 
such  circumstances,  even  at  the  instance  of  the  railway 
servants,  would  have  been  a  wanton  and  reckless  act, 
and  no  recovery  could  have  been  had  against  the  de- 
fendant. In  Lucas  7).  New  Bedford,  &c.  R.  R.  Co.,  6 
Grayy  64,  the  plaintiff  had  accompanied  a  friend  to  the 
cars  and  remained  with  her  until  the  train  had  started, 
and  then  of  her  own  volition  attempted  to  leave  and 
received  an  injury,  and  it  was  held  that  her  own  act 
was  the  cause  of  the  injury,  and  that  the  defendant  waa 
in  no  respect  in  fault. 

In  Hickey  «.  Boston,  &c.  R.  R.  Co.,  14  Allen.  429> 
the  plaintiff's  intestate  took  a  position  upon  the  plat- 
form of  a  car  as  it  was  coming  into  a  station,  where  he 
was  exposed  to  danger,  voluntarily  and  without  rea- 
sonable cause  of  necessity  or  propriety,  and  it  was 
properly  held  that  the  express  or  implied  assent  and 
permission  of  the  conductor  of  the  train  did  not 
change  the  relation  of  the  parties  and  relieve  the 
deceased  from  the  consequences  of  his  •wn  want  of 
care.  Railroad  Co.  v.  Aspell,  23  Pa.  147,  differed 
essentially  in  all  its  circumstances  from  the  case  at 
bar.  The  plaintiff  there  leaped  in  the  dark  from  a 
train  of  cars  while  under  a  high  rate  of  speed,  against 
the  remonstrances  of  the  persons  in  charge  of  the 
train,  and  under  an  assurance  that  the  train  would  be 
stopped  to  permit  him  to  alight.  It  was  properly  held 
a  wanton  and  reckless  act,  precluding  a  right  to  re- 
cover against  the  railroad  company.  In  the  same  case 
the  principle  was  recognized  that  if  a  passenger  waa 
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ordinarily  earefnl  and  attentive  to  his  own  safety,  and 
was  injured  by  the  negligence  of  the  company,  he 
might  recover;  Pennsylvania  R.  R.  Co.  v.  Kilgore,  32 
Pa.  292,  is  more  analogous  to  the  case  in  hand.  A 
female  passenger,  accompanied  by  three  young  chil- 
dren, on  arriving  at  an  intermediate  station  proceeded 
to  alight  with  them.  Two  of  the  children  had  left  the 
car,  and  whilst  the  plaintiff  was  still  upon  the  train 
the  cars  started,  when  she  sprang  upon  the  platform 
on  which  one  of  the  children  had  fallen  prostrate,  and 
was  injured.  She  was  allowed  to  recover.  It  was  held 
that  the  question  of  concurrent  negligence  was  to  be 
determined  by  the  particular  circumstances  of  the  case. 
There,  as  in  this  case,  the  defendant  had  involved  the 
plaintiff  in  the  attempt  to  get  off  the  cars ;  and  her 
efforts,  made  with  proper  care  under  all  the  circum- 
stances, can  not  be  imputed  to  her  for  negligence. 

It  is  not  denied  that  the  attempt  to  leave  the  cars 
while  they  are  in  motion  is  wrong.  But,  as  said  by 
Judge  Woodward,  in  the  case  last  cited,  ''it  is  one 
thing  to  define  a  principle  of  law,  and  a  very  different 
matter  to  apply  it  well.  The  rights  and  duties  of  par- 
ties grow  out  of  the  circumstances  in  which  they  are 
placed.'* 

Mclntyre  v.  New  York  Central  R.  R.  Co.,  37  N.  T. 
287,  is,  in  principle,  analogous  to  this,  and  a  recovery 
was  had  for  injuries  received  by  a  passenger  in  passing 
in  the  evening,  and  under  circumstances  increasing  the 
hazard  of  the  undertaking,  from  one  car  to  another 
while  the  train  was  in  motion,  the  attempt  having  been 
made  by  direction  of  the  defendant's  servants,  and  to 
obtain  a  seat,  which  could  not  be  had  in  the  car  in 
which  the  passenger  was.  A  passenger  voluntarily 
and  without  necessity  making  such  an  attempt  and  re- 
ceiving an  injury,  would  be  held  to  be  at  fault  and 
without  remedy  ;  but  the  peculiar  circumstances  of  thS 
case  took  it  out  of  the  general  rule.   In  Foy  v.  London, 
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&c.  R.  R.  Co.,  18  O.  B.  N.  S.  226,  a  recovery  was  had 
for  an  injury  received  in  alighting  from  the  cars,  caused 
by  the  insufficient  means  of  alighting  furnished  by  the 
company,  although  the  hazard  of  the  attempt  was  as 
patent  to  the  plaintiff  as  to  the  servants  of  the  com- 
pany. The  jury  there  found  that  the  defendant  was 
guilty  of  negligence  in  not  having  provided  conven- 
iences for  getting  down  from  the  carriage,  and  nega- 
tived the  claim  that  the  passenger  contributed  to  the 
accident. 

The  court  in  banc  sustained  the  recovery  and  re- 
fused leave  to  appeal,  saying :  *'  We  do  not  think  this 
a  fit  case  for  an  appeal."  In  that  case,  the  lady  was 
desired  by  a  porter  in  the  employ  of  the  company  to 
alight;  and  that  circumstance  was  held  by  tlie  court 
to  distinguish  it  from  a  subsequent  case.  Siner  v.  G. 
W.  R.  Co.,  L.  H.  3  JSxch.  150 ;  affirmed  in  exchequer 
chambers,  17  W.  JR.  417. 

The  case  was  similar  in  all  its  circumstances  to 
Foy's  Case,  except  there  was  no  direction  or  request 
by  the  company's  servants  to  the  lady  to  get  down 
from  the  carriage.  The  court  held,  against  the  dissent 
of  Kelly,  Ch.  B.,  in  the  court  of  exchequer,  and 
Justice  Kkatino,  in  the  exchequer  chambers,  that 
there  was  no  evidence  of  negligence  to  go  to  the  jury. 
Chief  Baron  Kelly  was  of  the  opinion  that  the  stop- 
ping of  the  train,  without  any  notice  to  the  passengers 
to  get  out,  was  an  invitation  to  them  to  do  so  ;  that  the 
descent,  although  dangerous,  was  not  so  clearly  dan- 
gerous that  the  plaintiff  might  not  properly  encounter 
the  risk;  and  that  the  company,  having  wrongfully  put 
the  passengers  to  the  necessity  of  choosing  between 
two  alternatives,  the  inconvenience  of  being  carried  on 
and  the  danger  of  getting  out,  they  were  liable  for  the 
consequences  of  the  choice,  provided  it  was  not  exer- 
cised wantonly  or  unreasonably.  The  reasoning  of  the 
chief  baron  applies  with  force  to  this  case,  and  is  in 
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harmony  with  Mclntyre  v.  New  York  Central  R.  R. 
</0.,  supra.  The  danger  here  was  not  certain,  and  the 
defendant  can  not  complain  that  the  plaintiff  did, 
under  the  circumstances,  encounter  some  degree  of 
peril,  the  jury  having  found  that  it  was  not  imprudent 
for  her  so  to  do,  and  was  encountered  at  the  instance 
of  the  brakeman  on  the  cars. 

If  the  injury  was  caused  by  the  awkward  and  care- 
less manner  in  which  the  plaintiff  got  down  from  the 
<jars,  a  different  question  would  be  pretented.  The 
motion  for  a  nonsuit  was  properly  denied. 

Upon  the  question  of  damages,  the  jury  were  in- 
structed to  give  the  plaintiff,  if  the  questions  of  fact 
were  found  in  her  favor,  such  an  amount  of  damages 
as  they  thought  she  was  entitled  to  for  the  pain  and 
suffering  consequent  upon  her  injury,  and  for  any  dis- 
qualification for  labor  in  the  exercise  of  her  natural 
powers.  A  distinct  exception  was  taken  to  that  part 
of  the  charge  which  included,  as  an  item  of  damages 
proi)er  to  be  allowed,  the  plaintiff's  disqualification  to 
labor.  The  attention  of  the  court  being  distinctly 
called  to  the  precise  point  presented,  an  opportunity 
was  given  to  qualify  the  charge  and  limit  its  applica- 
tion, if  anything  less  was  intended  than  the  language 
would  clearly  import. 

It  was  not  qualified  or  explained,  and  must  be  held 
as  an  instruction,  that  the  plaintiff  was  entitled  to  re- 
cover consequential  damages  resulting  from  her  ina- 
bility to  labor.  That  was  put  forth  as  a  distinct  item 
of  damages  proper  to  be  allowed,  and  was  not  referred 
to  as  evidence  of  the  extent  of  the  injury  and  conse- 
quent pain  and  suffering. 

There  was  no  claim  that  the  plaintiff  was,  at  the 
time  of  the  injury,  carrying  on  any  business,  trade,  or 
labor,  upon  or  for  her  sole  and  separate  account.  Her 
services  and  earnings  belonged  to  her  husband ;  and 
for  loss  of  such  services,  caused  by  the  accident  he 
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may  have  an  action  ;  and  another  record  before  us 
bIiows  that  he  has  recovered  for  them,  as  he  lawfully 
might  do.  Heeves^  Dom.  Rel.y  Parker's  ed.  138,  and 
cases  cited,  marg.  p.  63.  The  Laws  of  1860,  ch.  90^ 
permit  a  married  woman  to  carry  on  any  trade  or 
business,  and  perform  any  labor  or  services  on  her  sole 
and  separate  account,  and  give  to  her  her  earnings  from 
her  trade,  business,  labor,  or  sei-vice ;  and  she  is  author- 
ized to  sue  for  any  injury  to  her  person  or  character, 
the  same  as  if  she  were  sole.  This  is  for  the  direct  in- 
jury, and  for  direct  and  immediate  damages,  unless  she 
is,  on  her  own  account,  and  for  her  own  benefit, 
engaged  in  some  business  in  which  she  sustains  a  loss. 

ITie  amendatory  act  of  1863,  ch.  172,  does  not  en- 
large the  rights  of  the  wife,  or  detract  from  the  rights 
of  the  husband,  or  take  from  him  the  right  to  recover 
for  the  loss  of  service  of  his  wife,  caused  by  the 
wrongful  act  of  another. 

Consequential  damages  are  in  all  cases  limited  to 
the  amount  actually  sustained ;  and  unless  the  wife  is 
actually  engaged  in  some  business  or  service  in  which 
she  would,  but  for  the  injury,  have  earned  something 
for  her  separate  benefit,  and  which  she  has  lost  by 
reason  of  the  injury,  she  has  sustained  no  conse- 
quential damages;  she  has  lost  nothing  pecuniarily 
by  reason  of  her  inability  to  labor.  The  recovery  was 
large,  and  was  probably  affected  by  the  instruction 
that  the  inability  of  the  plaintiff  to  labor  constituted 
one  of  the  it^ms  of  damage  to  be  taken  into  account 
by  the  jury. 

For  this  error  in  the  charge,  the  judgment  should 
be  reversed,  and  a  new  trial  granted. 

Church,  Ch.  J.,  did  not  sit 
Others  concurred. 
Judgment  reversed. 
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49  Ntw  Torh,  177. 

Court  of  Appeals  qf  Nev>  York ;  April  Term^  1872. 

Caxrien.  Iiijtiry  to  passenger.  Gontribntive  negligence.  The  plain- 
tiff, having  purchased  a  ticket  for  passage  axx>n  defendant's  railroad, 
attempted  to  get  upon  the  train  while  it  was  slowly  passing  the 
station.  The  platform  being  crowded  with  passengers,  he  could 
only  get  on  the  lower  step,  from  which  he  was  thrown  by  a  jerk  of 
the  cars  ;  but  he  continued  holding  on  and  running  l)e8ide  the  train, 
endeavoring  to  recover  his  place,  the  speed  of  the  train  increasing, 
until  he  struck  against  a  platform  near  the  track  and  was  in- 
jured. Eddy  that  his  own  act  so  contributed  to  the  injury  that 
a  nonsuit  in  an  action  by  him  for  the  resulting  damages  was 
proper.  And  his  negligence  was  not  excused  by  the  facts  that  some 
one  on  the  train  called  out  the  name  of  the  station,  and  that  others 
were  getting  upon  the  train  while  in  motion,  and  that  the  plaintiff 
and  others  had  previously  got  on  and  off  trains  while  in  motion  at 
the  same  station. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  third  judi- 
cial department. 

This  was  an  action  to  recover  damages  for  personal 
injuries  received  by  the  plaintiff,  while  endeavoring  to 
get  upon  the  defendant's  train.  The  &ct8  in  the  case, 
as  shown  by  the  plaintiff's  testimony,  are  stated  in  the 
opinion.  At  the  close  of  the  plaintiff's  evidence,  the 
defendant  moved  for  a  nonsuit,  which  was  granted. 
The  plaintiff  appealed  to  the  general  term,  which  set 
aside  the  nonsuit  and  ordered  a  new  trial.  From  this 
order  the  defendant  appealed  to  the  court  of  appeals. 
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John  -fir.  Reynolds^  for  the  appellant. 

Lyman  TremaiUy  for  the  respondent. 

Grover,  J. — The  question  arising  upon  the  excep- 
tion to  the  nonsuit,  ordered  by  the  judge  upon  trial, 
is  whether  the  jury  would  have  been  warranted  in  find- 
ing from  the  evidence  that  the  injur)'- received  by  the 
plaintiflF  resulted  from  the  negligence  of  the  defendant 
or  its  servants,  and  that  he  was  free  from  any  negli- 
gence contributing  thereto.  The  inquiry  as  to  the 
plaintiff  is  whether  it  was  negligence  in  him  to  attempt 
to  get  upon  the  train  while  in  motion  under  the  circum- 
stances which  the  evidence  showed,  as  no  question  can 
be  made  but  that  such  attempt  contributed  to  the  in- 
jury. The  plaintiff  testified  in  substance  that  he  bought 
a  ticket  and  that  a  train  soon  after  came  along,  slowed 
up  but  did  not  stop,  but  passed  along,  some  one  on 
board  hallooing  that  there  was  to  be  another  train 
along.  That  the  station  where  he  bought  the  ticket  was 
the  west  side  of  the  track,  but  that  there  was  no  plat- 
form there,  from  which  passengers  could  get  upon  the 
cars.  That  there  was  quite  a  crowd  there,  and  upon 
the  approach  of  the  train  in  question,  he  and  some 
others  went  over  to  the  east  side  of  the  track,  thinking 
they  could  more  readily  get  upon  the  train  from  there. 
That  the  cars  came  and  slowed  down,  and,  as  he  started 
to  get  on,  they  had  about  stopped  ;  others  began  to 
jump  on ;  ahead  of  him  a  good  many  were  jumping  on. 
That  the  brakeman  called  out  West  Troy  (name  of  the 
station).  That  they  were  getting  on  all  along  the  cars. 
That  he  got  on  the  step,  two  men  got  on  ahead  of  him,  and 
he  could  not  get  any  fu  rther  up.  That  the  cars  were  then 
jerked  ahead  and  jerked  him  off  the  step,  but  he  did 
not  let  loose  of  the  handle.  That  he  recovered  back, 
and  when  they  were  on  pretty  good  speed,  they  jerked 
very  powerful.    The  handle  was  the  iron  rod.    That  he 
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got  on  because  he  saw  others  getting  on,  so  he  recovered 
back  ripon  the  step,  but  had  no  more  than  recovered 
back  before  he  was  knocked  oflf  by  the  platform,  and 
rolled  in  between  the  car  and  the  platform.  That  the 
cars  were  going  very  slow  when  he  got  on,  but  the 
second  time  were  going  pretty  good  speed.  That  he 
did  not  see  or  know  anything  about  the  platform  until 
be  struck  it.  It  was  proved  that  this  platform  was  a 
structure  of  the  height  of  the  floor  of  the  cars,  the  front 
of  which  was  seven  inches  from  the  outside  of  a  car 
upon  the  track,  erected  and  used  only  for  the  purpose 
of  loading  and  unloading  freight.  It  was  further  proved 
that  the  distance  from  where  the  plaintiff  first  attempted 
to  get  upon  the  car  to  the  platform,  was  about  sixty 
feet.  To  attempt  to  get  upon  the  car  while  in  motion, 
the  platform  and  steps  of  which  were  so  crowded  that  he 
could  not  get  upon  the  platform  if  he  succeeded  in  get- 
ting upon  the  lower  step ;  to  persist  in  such  attempts, 
when,  by  the  jerking  of  the  cars,  he  was  thrown  from 
the  step  ;  to  hold  on  to  the  iron  and  ran  along,  trying 
to  get  upon  the  car  while  the  speed  was  increasing, 
without  looking  to  see  if  there  was  danger  of  collision 
with  some  object  near  the  track  or  other  danger  to  be 
apprehended,  was  not  only  negligence,  but  exhibited 
great  if  not  reckless  disregard  of  his  safety  by  the 
plaintiff.  This  was  the  conduct  of  the  plaintiff,  as  tes- 
tified to  by  himself,  and  was  such  that,  without  ex- 
planation, a  verdict  finding  him  free  from  contributory 
negligence  would  have  been  unauthorized.  Unless  evi- 
dence was  given  tending  to  prove  facts  explaining  and 
justifying  this  conduct  of  the  plaintiff,  the  nonsuit  was 
proper.  The  plaintiff  proved  that  the  name  of  the 
station  was  called  on  board  of  the  train  before  he 
attempted  to  get  on.  This  furnished  no  excuse  for  the 
plaintiff.  This  call  was  to  notify  those  on  board  wishing 
to  stop  at  that  station,  so  that  they  could  be  in  readiness 
to  get  off  but  would  not  excuse  them  from  the  impu- 
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tation  of  negligeno.e  in  jumping  off  with  a  crowd,  while 
they  knew  not  only  that  the  train  was  in  motion,  bnt 
jerking  up  and  increasing  its  speed.  The  plaintiff 
knew  all  this,  and  still  persisted  in  his  attempt  to  get 
into  the  car.  Whittaker  r.  Manchester  R.  B.  Co., 
Eng.  Com.  PUas^  cited  by  counsel  from  the  London 
Times^  has  no  analogy  to  the  present  case.  There  the 
plaintiff  was  a  passenger  upon  the  train,  on  a  dark 
night,  and  upon  the  name  of  the  station  where  he 
wished  to  get  off  being  called,  opened  the  door  and 
stepped  upon  what  he  believed  to  be  the  platform,  but 
which  in  fact  was  the  parapet  of  a  bridge,  and  fell  over. 
Heldy  that  a  verdict  in  his  favor  should  be  sustained. 
The  fact  that  others  were  getting  upon  the  train  in  a 
manner  equally  reckless  as  the  attempt  made  by  the 
plaintiff'  affords  no  justification  for  him.  An  excited 
crowd,  eager  to  get  on  board,  each  ahead  of  the  other, 
too  impatient  to  wait  until  the  train  stops,  make  the 
attempt,  each  at  his  own  risk,  and  no  one  is  excused 
by  the  numbers  making  the  attempt.  Under  such  cir- 
cumstances the  cry  of  those  on  board  of  the  train  that 
it  will  stop,  and  giving  warning  of  the  danger,  will  be 
unheard,  as  it  was  by  the  plaintiff  in  this  case,  or 
unheeded  if  heard.  If  people  will  encounter  such 
risks,  the  law  can  not  relieve  them  against  the  conse- 
quences. The  plaintiff  further  gave  evidence  tending 
to  show,  and  notwithstanding  the  evidence  to  the  con- 
trary the  court  must  assume  as  true,  that  on  some  pre- 
vious occasions  the  defendant  had  slowed  trains  at  this 
station  and  passengers  had  got  off  and  others  had  got 
on,  when  the  trains  did  not  come  to  a  full  stop  at  all. 
This  was  reckless  on  the  part  of  the  company,  if  sanc- 
tioned by  the  directors,  and  if  not  by  those  in  charge  of 
the  train  ;  and  if,  while  so  doing,  any  person  should  be 
killed,  it  is  clear  that  those  responsible  therefor  might 
be  convicted  of  manslaughter  under  the  statute.  But 
such  reckless  conduct  of  the  company,  or  of  those 
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managing  its  trains,  does  not  justify  any  person  in  rush- 
ing at  the  trains  at  that  station  while  moving,  and 
attempting  to  get  on,  an49  when  thrown  from  the  steps 
by  the  jerking  of  the  cars,  hanging  on  to  the  irons,  and 
continuing  ineffectual  attempts  to  get  on  for  rods,  and 
until  he  is  injured  by  a  collision  with  some  object  out- 
side of  the  cars.  No  prudent  man  would  voluntarily 
encounter  such  risks.  The  counsel  cites  Shearman  d& 
Medfidd  on  Negligence^  §  282,  for  the  purpose  of  show- 
ing that  a  person  is  not  chargeable  with  negligence  in 
attempting  to  get  upon  a  horse  car  in  moderate  motion 
when  the  driver  refuses  to  stop ;  but  should  he  make 
the  attempt  and  fail,  and  then  hang  on,  running  out- 
side of  the  car  until  he  came  in  collision  with  a  vehicle, 
the  case  would  be  different.  The  counsel  is  correct  in 
the  position  that  if  the  evidence  offered  by  the  plaintiff 
and  improperly  excluded,  in  connection  with  that  given, 
would  have  authorized  the  jury  to  find  a  verdict  in  his 
favor,  the  order  must  be  aflSrmed.  The  evidence  so 
offered  was  that  the  plaintiff  had,  before  that,  got  off 
and  on  at  this  place  when  the  cars  stopped  no  more 
than  at  this  time,  and  he  had  knowledge  that  they  fre- 
quently did  not  stop  any  more  than  as  they  slowed 
down  this  time.  This  must  be  considered  in  connec- 
tion with  the  fact  indisputably  proved  that  the  train  in 
question  did  in  feet  stop  upon  arriving  at  the  proper 
place  for  that  purpose,  and  that  it  was  intended  so  to 
stop.  So  considered,  the  facts  offered  did  not  excuse 
the  conduct  of  the  plaintiff  when  he  found  himself 
thrown  from  the  step  by  the  jerking  of  the  cars  ;  that 
the  speed  was  increasing.  Ordinary  prudence  required 
him  to  abandon  the  attempt  instead  of  hanging  on  and 
continuing  it  until  he  came  in  collision  with  the  plat- 
form. If  the  train  did  not  stop  ho  as  to  enable  him 
safely  to  get  on,  he  had  his  remedy  against  the  defend- 
ant.   The  order  appealed  from  must  be  reversed,  and 

the  judgment  given  upon  the  nonsuit, 
m. — 81 
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Chuech,  Ch.  J.,  dissented. 

Peokham,  J.,  did  not  vote.* 

Others  concurred. 

Order  reversed,  and  judgment  ordered  for  defend- 
ant upon  the  nonsuit. 


BARTON  V.  THE   ST.   LOUIS    &   IRON    MOUN- 
TAIN RAILROAD  COMPANY. 

62  Missouri^  258. 

Swpreme  Court  of  Missouri ;  March  Term^  1873. 

Carriers.  Injnry  to  passenger.  Contribntory  negligenoe.  The  mere 
inadyertent  protrusion  of  the  arm  of  a  passenger  from  the  window 
of  a  railway  car  is  not,  as  matter  of  law,  such  negligence  on  his 
part  as  will  defeat  his  action  for  damages  for  an  injury  which  could 
not  have  happened  but  for  such  act  of  his.  The. question  whether 
fiOch  inadvertence  is  culpable  under  the  circumstances  of  the  pai^ 
tloiilar  case,  should  be  submitted  to  the  jury. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  St.  Louis  county. 

This  was  an  action  to  recover  damages  for  a  i)er- 
sonal  injury  to  the  plaintiff,  sustained  while  a  passen- 
ger upon  the  train  of  the  defendant.  The  facts  appear 
in  the  opinion.  The  jury  found  a  verdict  for  tha 
plaintiflF.    A  motion  by  the  defendant  for  a  new  trial 
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was  overrnled,  and  judgment  for  the  plaintiflF  entered 
on  the  verdict.  From  the  judgment  the  defendant 
appealed. 

Drydeii  &  Dryden^  for  the  appellant. 

Clinej  Jamison^  <6  Day^  for  the  respondent. 

EwiN^G,  J. — ^This  is  an  action  for  damages  for  an 
■injury  received  by  the  plaintiff  while  a  passenger  on 
one  of  defendant's  cars.  The  evidence  tended  to 
prove  that  when  injured  the  plaintiff  was  sitting  in  the 
rear  car  of  the  train,  at  or  near  an  open  window,  and 
that  the  injury  to  his  arm  was  caused  by  the  car  coming 
in  contact  with  a  wagon  loaded  with  a  skiff  among 
other  things.  As  to  the  position  of  his  arm  at  the  time, 
whether  inside  or  protruded  out  of  the  window,  the 
evidence  was  somewhat  conflicting. 

There  was  a  verdict  and  judgment  for  the  plaintiff, 
and  a  motion  for  a  new  trial  being  overruled,  the  cause 
is  brought  to  this  court  by  appeal. 

The  court  gave  the  following  instructions  to  the 
jury  at  the  instance  of  the  plaintiff: 

1.  If  the  jury  find  that  plaintiff  was  injured  as 
charged  in  the  petition,  while  being  transported  as  a 
passenger  in  defendant's  car  from  the  city  of  St.  Louis 
to  the  town  of  Carondelet,  and  that  it  was  caused  by 
the  carelessness  of  defendant's  agents  and  servants  in 
running,  conducting,  and  managing  said  car,  or  the 
train  to  which  it  was  attached,  without  any  fault,  mis- 
conduct, or  negligence  on  the  part  of  plaintiff  imme- 
diately contributing  thereto,  then  they  must  find  for 
the  plaintiff. 

2.  Although  plaintiff  may  have  failed  to  exercise 
ordinary  care  and  prudence,  while  a  passenger  on  de- 
fendant's car,  which  may  have  contributed  remotely 
to  the  injury  complained  of,  yet  if  the  employes  of 
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defendant  were  guilty  of  negligence,  which  was  the 
direct  and  immediate  cause  of  the  injury,  and  might 
have  prevented  it  by  the  exercise  of  prudence  and 
care,  the  defendant  is  liable. 

The  court  refused  to  give  the  following  instructions, 
asked  for  by  defendant : 

1.  That  although  the  jury  may  find  from  the  evi- 
dence, that  the  plaintiff  while  riding  as  a  passenger 
in  defendant's  car  was  injured,  by  having  his  arm 
broken,  yet  if  they  further  believe  from  the  evidence, 
that  at  the  time  such  injury  happened  tl^e  plaintiff's 
said  arm  was  by  the  inadvertence  of  the  plaintiff  pro- 
truded through  and  out  of  the  window  of  the  said  car, 
and  that  but  for  his  said  arm  being  thus  out  of  said 
window,  the  plaintiff  could  not  and  would  not  have 
received  the  injury  complained  of,  the  verdict  should 
be  for  the  defendant. 

2,  The  court  instructs  the  jury,  that  although  they 
may  believe  from  the  evidence,  that  the  plaintiff  while 
riding  as  a  passenger  in  defendant's  car  was  injured  by 
having  his  arm  broken,  yet  if  they  further  believe  from 
the  evidence,  that  at  the  time  such  injury  happened 
plaintiff's  arm  was  by  the  inadvertence  or  carelessness 
of  plaintiff  protruded  through  and  out  of  the  window 
of  said  car,  and  that  plaintiff  was  guilty  of  negligence 
in  thus  placing  his  said  arm,  contributing  directly  to 
the  injury  complained  of,  the  verdict  should  be  for  the 
defendant 

The  court  gave  the  following  instruction,  namely : 
That  although  the  plaintiff  was  injured  by  having 
his  arm  broken,  yet  if  at  the  time  of  said  injury,  plain- 
tiff by  negligence  or  carelessness  had  his  arm  out  of 
the  window  of  said  car,  and  that  such  negligence  or 
carelessness  contributed  directly  to  the  happening  of 
such  injury,  the  verdict  should  be  for  the  defendant. 

The  principal  question  arises  upon  the  first  instruc- 
tion asked  by  the  defendant ;  whether  the  hypothetical 
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facts  of  that  instruction  constituted  negligence  in  se 
and  barred  a  recovery.  The  instruction  virtually  as- 
sumes that  it  was  immaterial  in  what  manner  or  from 
what  cause  the  collision  which  produced  the  injury  oc- 
curred ;  that  the  protrusion  of  the  arm  of  plaintiff  out 
of  the  car-window  was  negligence,  which  must  defeat 
the  action,  if  in  the  language  of  the  instruction  the 
injury  could  not  and  would  not  have  happened  but 
for  this  act  of  the  plaintiff. 

It  also  assumes  that  there  was  no  evidence  of  negli- 
gence on  the  part  of  the  defendant  or  its  employes ; 
that  the  fact  of  an  obstruction  being  oil  or  near  the 
track  was  not  to  be  considered  by  the  Jury  in  passing 
upon  the  question  of  negligence ;  that  the  defendant 
had  no  duty  to  perform  in  keeping  a  lookout  for  ob- 
structions of  this  nature ;  that  although  the  engineer 
may  have  seen  the  wagon  on  or  near  the  track  before  the 
collision  occurred,  it  was  not  his  duty  to  stop  the  train, 
or  endeavor  to  do  so,  to  avoid  the  danger.  It  also 
assumes  as  immaterial  the  fact  that  the  collision  hap- 
pened at  a  place  on  the  track  and  under  circumstances 
which  were  not  calculated  to  excite  any  apprehension 
of  danger  in  the  mind  of  a  man  of  ordinary  prudence, 
who  was  a  passenger,  and  situated  as  plaintiff  was,  or 
to  call  for  extraordinary  care  on  his  part ;  and  that  no 
reasonable  degree  of  vigilance  could  have  foreseen  or 
anticipated  it.  It  also  further  assumes  that  the  col- 
lision, sufficient  to  tear  off  the  battings  from  the  car, 
and  also  the  hind  steps  of  the  car,  could  not  have 
been  the  cause  of  the  very  act  of  the  plaintiff,  which 
is  imputed  to  him  as  culpable  negligence  or  inadvert- 
ence; that  the  force  could  not  have  been  applied  to 
the  car  in  such  a  manner  as  to  have  irresistibly  forced 
plaintiff's  arm  outside  of  the  window ;  or  that  it  could 
not  have  been  an  involuntary  or  mechanical  move- 
ment, prompted  by  an  instinctive  shrinking  from  im- 
minent danger,  the  nature  of  which  he  may  have  been 
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equally  disqualified  at  the  time  to  comprehend  or  guard 
against. 

All  these  circumstances  were  virtually  excluded 
from  the  consideration  of  the  jury  by  the  instraction  ; 
and  they  had  a  bearing  directly  or  remotely  on  the 
question  of  negligence. 

The  negligence,  which  will  prevent  a  recovery  in 
such  cases,  is  nothing  more  than  the  absence  of  proper 
care,  su'^h  care  as  a  person  of  ordinary  prndence  would 
exercise  under  similar  circumstances ;  and  this  ques- 
tion is  almost  always  more  or  less  affected  by  the  con- 
duct of  the  defendant*;  a  solution  of  it  is  rarely  found 
in  the  conduct  of  the  complaining  party  alone. 

Inadvertence  is  not  necessarily  culpable.  It  may 
be  so,  or  not,  according  to  circumstances.  The  instruc- 
tion assumes  that  it  v^as  culpable  in  the  case  before  us. 
Negligence  of  such  a  character  as  to  defeat  the  action 
is  predicated  of  an  act  of  inadvertence,  which  as  we 
have  seen  may  have  been  caused  by  the  misconduct  of 
the  defendant,  which  misconduct  the  jury  under  the 
instruction  would  not  have  been  permitted  to  consider. 
The  evidence  as  already  observed  was  conflicting  as  to 
the  position  of  plaintiff's  arm  at  the  time  the  collision 
occurred,  and  also  as  to  facts  which  tended  to  show 
negligence  on  the  part  of  the  defendant.  Upon  the 
state  of  facts  thus  disclosed  the  defendant  insists  that 
the  question  of  negligence  should  have  been  taken 
from  the  jury,  and  that  the  court  should  have  declared 
as  a  matter  of  law,  that  if  the  plaintiff's  arm  was  pro- 
truded through  the  window  by  inadvertence,  and  the 
injury  could  not  have  resulted  but  for  that  act,  there 
could  be  no  recovery. 

The  proposition  is  that  negligence  is  a  question  for 
the  court,  not  the  jury.  On  this  question  there  is  an 
apparent  conflict  of  authority,  but  it  is  only  apparent, 
so  far  as  I  have  seen,  with  few  exceptions. 

In  the  state  of  Connecticut  it  seems  to  have  been 
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held  in  one  case,  that  negligence  is  so  pecaliarly  a 
question  of  fact,  that  it  should  be  left  to  the  jury  even 
on  a  conceded  state  of  facts.    19  Conn,  666. 

This  in  my  view  is  erroneous.  Whether  it  is  a 
question  for  the  courtor  the  jury  must  be  determined 
by  the  facts  of  the  particular  case.  Negligence  is  in 
all  cases  in  a  certain  sense  a  question  of  fact  for  the 
jury ;  that  is,  it  is  for  the  jury  to  determine  whether 
the  facts  bearing  upon  the  question  exist  or  not.  But 
when  the  facts  are  undisputed,  or  are  so  clearly  proved 
as  to  admit  of  no  doubt,  it  is  the  duty  of  the  court  to 
apply  the  law  without  submitting  the  question  to  the 
jury.  This  involves  no  invasion  of  the  province  of  the 
jury,  nor  any  infringement  of  their  legitimate  func- 
tions, no  more  than  when  the  court  passes  upon  a  de- 
murrer to  the  evidence,  or  on  motions  for  new  trials 
upon  the  ground  of  the  want  of  any  evidence  to  sustain 
the  verdict  of  a  jury. 

In  Keller  n.  New  York  Central  R.  R.  Co. ,  24  How. 
(If.  7.)  Pr.  172,  this  view  is  aptly  expressed  by  the 
learned  judge,  who  says:  "When  the  facts  are  so 
clear  and  decided,  that  the  inference  of  negligence  is 
irresistible,  it  is  the  duty  of  the  judge  to  decide;  but 
when  the  facts  or  the  inference  to  be  drawn  from  them 
are  in  any  degree  doubtful,  the  only  proper  rule  is  to 
eubmit  the  whole  matter  to  the  jurj  under  proper 
instructions." 

The  only  difficulty  is  in  making  a  proi)er  applica- 
tion of  it  to  the  particular  case.  The  cases  cited  by 
counsel  from  Indiana,  North  Carolina,  and  Pennsylva- 
liia,  as  I  view  them,  are  not  inconsistent  with  this  rule. 
There  is  nothing  in  those  cases,  in  my  opinion,  that 
warrants  the  deduction,  that  negligence  is  always  a 
question  for  the  court,  and  not  for  the  jury. 

In  the  case  of  Pittsburg  C.  R.  R.  Co.  v.  Mc- 
€lurg,  66  Pa.  St.  300,  the  evidence  was  not  before  the 
court,  but  it  appeared  from  the  record,  that  the  plain- 
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tiff,  McClurg,  while  a  passenger  on  defendant's  traui 
of  cars,  suffered  his  elbow  to  project  from  the  window 
of  the  car  in  which  he  was  a  passenger,  and  in  passing 
a  switch  it  came  in  contact  with  a  car  standing  on  the 
switch,  and  was  broken.  The  conrt  held  npon  this 
state  of  facts,  as  matter  of  law,  that  plaintiff  was  guilty 
of  a  want  of  due  care,  which  would  prevent  him  from 
maintaining  the  action.  The  court  say,  where  a 
traveler  pats  his  elbow  or  an  arm  out  of  a  car-window 
voluntarily,  without  any  qiialifying  circumstances^ 
impelling  him  to  it,  it  must  be  regarded  as  negligence 
in  sCy  and  when  that  is  the  state  of  tJie  enidencej  it  is 
the  duty  of  the  court  to  declare  the  act  negligence  in 
law! 

In  some  of  the  decisions  of  this  court,  language  is 
employed  to  the  effect,  that  the  question  of  negligence 
is  peculiarly  and  exclusively  for  the  jury  ;  but  such 
language  must  be  interpreted,  in  view  of  the  facts  of 
the  case,  as  they  affect  that  question — not  as  l^gal 
propositions  of  universal  application.  There  is  an  ex- 
ception, however,  in  the  case  of  Huelsenkamp  v. 
Citizens'  E.  Co.,  34  Mo.  64.  The  learned  judge  says^ 
in  delivering  the  opinion  of  a  majority  of  the  court  r 
*' A  court  can  not  direct  a  jury  that  such  or  such  sup- 
posed facts  show  negligence,  or  that  such  other  sup- 
posed iacts  do  not  show  negligence."  The  proposition 
here  asserted  is,  that  upon  no  state  of  facts  is  it  the  right 
or  province  of  the  court  to  apply  the  law,  or  pronounce 
the  legal  effect  of  facts  affecting  that  question,  how- 
ever clearly  proved,  or  even  if  they  were  undisputed. 
Such  a  proposition,  as  we  have  endeavored  to  show,  is 
untenable. 

The  case  of  Devitt  v.  Pacific  R.  R.  Co.,  60  Mo^ 
802,  is  not  in  conflict  with  the  rule  above  stated.  The 
facts  in  that  case,  affecting  the  question  of  negligence 
of  the  deceased — who  was  an  employe,  at  the  time,  of 
the  company — were  undisputed ;  and  the  court  held 
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that  it  was  a  proper  case,  therefore,  for  instructing  the 
Jury,  that  certain  enumerated  facts  (which,  unlike  the 
case  at  bar,  were  all  the  facts),  if  found  to  exist,  con- 
stituted such  contribotory  negligence  as  would  prevent 
a  recovery ;  and  properly  held  the  refusal  to  give  sucsh 
an  instruction  erroneous ;  there  being  no  doubt  as  to 
the  facts,  nor  as  to  the  inference  to  be  drawn  from 
them,  it  was  the  duty  of  the  court  to  declare  their 
legal  effect. 

The  instructions  given  by  the  court,  taken  together, 
present  the  law  applicable  to  the  case,  very  fully  and 
clearly. 

The  only  remaining  point  is  the  refusal  of  the  court 
to  give  an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence  at  the  close  of  plaintiff's  testimony.  In 
this  the  court  committed  no  error.  The  evidence  ad- 
duced by  the  plaintiff  showed  that  the  injury  to  his 
arm  was  caused  by  a  collision  of  the  car  with  a  wagon 
and  skiff  near  the  track,  in  the  manner  already  de- 
scribed, and  that  the  engineer  could  have  seen  this 
obstruction  at  the  distance  of  some  two  hundred  yards ; 
that  no  warning  was  given  by  him  to  put  on  the  brakes, 
and  that  the  train  might  have  been  *' broken  up,''  or 
stopped,  by  the  time  it  reached  the  obstruction. 

Upon  this  state  of  facts,  the  court  properly  refused 
to  give  the  instructions  asked. 

Others  concurred. 

Judgment  affirmed. 
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BURNS   i).    THE   BELLEFONTAINE    RAILWAY 

COMPANY  OF  ST.  LOUIS. 

50  Missouriy  189. 

Supreme  Court  of  Missouri ;  March   Term^   1872. 

Carriers.  Zpjnry  to  passenger.  Contributive  negligence.  The  fact 
that  a  passenger  upon  a  street  railway  voluntarily  places  himself 
upon  the  front  platform  of.  the  car,  when  there  is  room  for  him 
inside  the  car,  does  not,  as  a  matter  of  law,  absolve  the  railway  com- 
pany from  liability  for  injuries  received  by  such  passenger  in  getting 
off  the  front  platform.  Contributive  negligence  can  not  be  pre- 
sumed from  that  circumstance. 

Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  St.  Louis  county. 

This  was  an  action  to  recover  damages  for  a  personal 
injury  to  the  plaintiff  received  in  alighting  from  one  of 
defendant's  street  cars  by  the  front  platfoiTU.  The  facts 
are  stated  in  the  opinion.  The  jury  found  a  verdict 
for  the  plaintiff,  and  judgment  was  entered  thereon. 
From  the  judgment  the  defendant  appealed. 

Krum  &  Patrick^  for  the  appellant. 

BdkeweU  &  FarisTi^  for  the  respondent. 

Adams,  J.— The  plaintiff  recovered  a  judgment  for 
damages  growing  out  of  injuries  to  plaintiff  in  getting 
off  the  front  part  of  one  of  its  cars.  There  seeme  to 
have  been  some  defect  in  the  brakes,  so  that  in  going 
down  a  steep  grade  the  cars  could  not  be  stopped  by 
the  use  of  the  brakes,  and  the  defendant  was  seriously 
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injured  in  trying  to  save  himself  by  getting  off  the  car. 
He  was  on  the  car  as  a  free  passenger,  and  when  he  en- 
tered the  car  he  passed  through  it  and  stood  with  the 
driver,  without  any  objection  from  him,  on  the  front 
platform.  When  the  horses  commenced  running,  the 
driver  jumped  off  to  stop  them,  and  the  plaintiff  took 
the  reins  and  endeavored  to  stop  the  car  by  using  the 
brake,  but  to  no  purpose. 

Instructions  were  asked  and  given  in  behalf  of  both 
parties  on  the  question  of  negligence  and  defect  in  the 
car.  and  contributive  negligence  of  plaintiff.  These  in- 
structions, to  my  mind,  presented  the  case  fairly  to  the 

jury. 

The  only  material  question  is  whether,  as  a  matter 
of  law,  the  fact  that  the  plaintiff  voluntarily  put  him- 
self on  the  front  platform,  when  there  was  room  inside 
the  car,  absolved  the  defendant  from  liability.  This 
question  is  presented  by  the  refused  instructions  asked 
by  the  defendant.  The  question  of  negligence  is  for  a 
jury  to  decide  from  the  facts  and  circumstances  detailed 
in  evidence.  Whether  the  front  platform  was  a  more 
dangerous  place  than  inside  the  car,  is  not  a  question 
of  law,  but  of  fact  for  a  jury.  If  it  be  conceded  that 
the  front  platform  was  more  dangerous,  yet  the  plaintiff 
was  there  without  any  objection  by  the  defendant  or  its 
agents.  The  defendant  had  the  right  to  carry  passen- 
gers on  the  platform,  and  passengers  might  stand  there 
by  the  consent  of  defendant's  agent.  In  this  case 
there  was  no  objection  at  all  by  defendant's  agent  to 
the  plaintiff  standing  on  the  platform. 

In  the  case  of  McKeon  t?.  Citizens'  R.  Co.,  42 
Mo.  79,  a  special  act  of  the  legislature  entitled  **Aa 
act  concerning  street  railroads  in  the  city  of  St.  Louis," 
approved  January  16,  1860,  was  set  up  as  a  defense  in 
the  answer  and  relied  on  as  exempting  the  railroad 
company  from  liability.  This  act  provided  that  *'  said 
railroad  companies  shall  not  be    liable  lor   injuries 
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occasioned  by  the  getting  off  or  on  the  cars  at  the  front 
or  forward  end  of  the  car.'*  Under  this  act,  if  the 
party  complaining  received  the  injury  by  getting  on 
or  off  at  the  front  end,  then,  as  a  matter  of  law, 
he  was  prevented  from  recovering.  This  railway 
company  is  not  one  of  the  street  railroads  referred 
to  in  that  act,  and  is  not  protected  by  its  provisions. 
The  defendant  does  not  plead  exemption  by  virtue  of 
this  act  or  any  other  act  of  the  legislature,  bnt  looks  to 
the  common  law  as  affording  the  same  protection,  and 
asks  the  court  to  declare,  as  a  matter  of  law,  that  con- 
tributive  negligence  on  the  part  of  the  plaintiff  is  to  be 
presumed  from  his  getting  off  at  the  front  end  of  the 
car.    This  is  not  the  law  as  applicable  to  this  case. 

Others  concurred. 

Judgment  affirmed. 


THOMPSON  t>.  THE  NORTH  MISSOURI  RAIL. 

ROAD  COMPANY. 

61  MiMouH,  100. 

Supreme  Court  of  Missouri  ;  January  Term^  1873. 

Oanien.  X^Jnry  to  passenger.  Oontribntive  negligence.  In  an 
action  to  recover  from  a  railway  company  damages  for  a  personal 
injury,  the  plaintiff  need  not  allege  and  afltoaatively  establish  that 
he  was  free  from  negligence  contributing  to  the  injury.  Negli- 
gence on  the  part  of  the  plaintiff  is  a  mere  defense,  to  be  set  up  by 
the  defendant  and  shown  like  any  other  defense;  and  the  plaintiff 
should  not  be  compelled  to  aver  and  prove  negatives  in  such  cases. 
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Appeal  to  the  supreme  court  of  Missouri  from  the 
circuit  court  of  Eandolph  county. 

This  was  an  action  to  recover  damages  for  a  per- 
sonal injury  received  by  the  plaintiff  in  alighting  from 
the  defendant's  cars.  The  question  presented  is  stated 
in  the  opinion.  A  demurrer  to  the  petition  was  sus- 
tained, and  judgment  for  the  defendant  rendered  there- 
upon.   From  this  judgment  the  plaintiff  appealed. 

B.  T.  Prewitij  for  the  appellant. 
J.  If.  Litton^  for  the  respondent. 

Wagner,  J.  ^n  substance,  plaintiff  alleged  in  his 
petition  that  he  was  a  passenger  on  the  defendant's 
road,  and  that  in  getting  off  the  cars,  through  the  care- 
lessness and  negligence  of  the  defendant  and  its  agents, 
he  was  injured,  for  which  he  asks  damages.  The  cir- 
cuit court  sustained  a  demurrer  to  the  petition,  because 
there  was  no  averment  that  the  plaintiff  at  the  time  was 
exercising  due  care  and  was  himself  without  negligence 
contributing  to  the  injury.  The  sole  question  is  whether 
it  was  necessary  to  make  this  allegation,  or  whether  it 
was  matter  which  properly  devolved  on  the  defendant 
to  set  up  in  the  answer,  and  rely  upon  in  defense. 

The  question  as  to  burden  of  proof  in  respect  to 
plaintiff's  freedom  from  negligence,  and  as  to  whether 
he  should  make  the  affirmative  averment,  that  he 
exercised  proper  care  and  was  free  from  negligence,  is 
new  in  this  court,  and  is  involved  in  uncertainty  by  the 
conflicting  and  evasive  decisions  of  the  courts  of  other 
states.  While  some  courts  hold  that  he  must  allege 
and  affirmatively  establish  that  he  was  free  from  culpa- 
ble negligence  contributing  to  the  injury,  others  hold 
that  his  negligence  is  matter  of  defense,  of  which,  the 
burden  of  pleading  and  proving  rests  upon  the  de- 
fendant. 
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In  my  view  the  latter  is  the  correct  doctrine.  Neg- 
ligence on  the  part  of  the  plaintiff  is  a  mere  defense,  to 
be  set  up  in  the  answer  and  shown  like  any  other  de- 
fense ;  though  of  course  it  must  be  inferred  from  the 
circumstances  proved  by  the  plaintiff  upon  the  trial. 
It  seems  to  be  illogical  and  not  required  by  the  rules  of 
good  pleading,  to  compel  a  plaintiff  to  aver  and  prove 
negative  matters  in  cases  of  this  kind.  In  an  ordinary 
complaint  upon  negligence,  it  is  not  necessary  to  aver 
that  the  plaintiff  has  taken  due  care.  It  is  true  the 
action  may  be  defeated  by  showing  that  the  plaintiff 
was  guilty  of  such  contributory  negligence  as  would 
preclude  a  recovery,  but  that  is  a  question  for  the  jury, 
to  be  determined  upon  the  evidence,  and  not  a  matter 
of  pleading.  I  can  not  see  what  possible  ground  of  dis- 
tinction there  can  be  between  the  rule  forbidding  a 
plaintiff  to  recover  when  his  negligence  has  contributed 
•to  the  injury,  and  that  which  prevents  a  recovery  for  a 
fraud  or  trespass  when  the  parties  are  in  pari  delicto. 
Yet  it  would  be  diflBcult  to  find  a  case  in  which  it  has 
been  held  that  the  plaintiff  in  such  actions  must  assume 
the  burden  of  showing  himself  free  from  fault.  Shearm. 
&  Redf.  on  Negligence^  47. 

The  petition,  I  think,  stated  facts  sufficient  to  re- 
quire the  plaintiff  to  answer.  The  judgment  should 
therefore  be  reversed,  and  the  cause  remanded. 

All  concurred. 

Judgment  reversed. 
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THE  NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY tj.   LOCKWOOD. 

17  Wallace. 

Supreme  Court  of  the  United  States;  October  Terrriy 

1873. 

Oanian.  Oontraot  Umiting  liability  for  iojury  to  paMenger.  A  rail- 
road company  carrying  passengers  for  hire  can  not  lawfully  stipulate 
for  exemption  from  responsibility  for  the  negligence  of  itself  or 
servants  in  respect  to  such  carriage.  This  rule  applies  both  to  com- 
mon carriers  of  goods  and  common  carriers  of  passengers,  but  with 
especial  force  to  the  latter. 

A  railroad  company  does  not,  by  entering  into  a  special  contract  with 
a  party  for  carrying  his  goods  or  person,  drop  its  character  as  com- 
mon carrier,  and  become  an  ordinary  bailee  for  hire. 

Carefulness  and  fidelity  are  essential  duties  of  the  employment  of  a 
common  carrier;  and  they  are  as  essential  to  the  public  security  in 
his  servants  as  in  himself. 

A  drover,  traveling  on  a  stock  train  to  look  after  his  cattle,  upon  a 
pass  entitling  him  to  travel  free,  his  passage  being  one  of  the  terms 
of  the  contract  for  carrying  his  cattle,  is  a  passenger  for  hire;  and 
the  railway  company  is  liable  to  him  for  any  injuries  to  his  person 
caused  by  the  negligence  of  itself  or  its  servants,  although  he  has 
agreed  to  take  all  risk  of  such  injuries,  and  although  his  pass  de- 
clares that  the  acceptance  of  it  will  be  considered  a  waiver  of  all 
claims  for  damages  or  injuries  received  on  the  train. 

Error  from  the  supreme  court  of  the  United  States 
to  the  circuit  court  for  the  southern  district  of  New 
York. 

This  was  an  action  to  recover  damages  for  a  per- 
sonal injury  to  the  plaintiff  while  traveling  on  the 
defendant's  train.  The  facts  in  the  case  and  the  ques- 
tions presented  are  stated  in  the  opinion.    The  jur.v 
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found  a  verdict  for  the  plaintiff,  upon  which  judgment 
was  entered.  To  review  the  judgment  the  defendant 
prosecuted  a  writ  of  error. 

Bradley,   J. — The   plaintiff  in  this  case  was  a 
drover,  injured  while  traveling  on  a  stock  train  of  the 
defendant,  proceeding  from  Buf&lo  to  Albany,  and  the 
suit  was  brought  to  recover  damages  for  the  injury. 
He  had  cattle  in  the  train,  and  had  been  required,  at 
Buffalo,  to  sign  an  agreement  to  attend  to  the  loading, 
transporting,  and  unloading  of  his  cattle^  and  to  take 
all  risk  of  injury  to  them,  and  of  personal  injury  to 
himself,  or  whoever  went  with  the  cattle ;  and  received 
what  is  called  a  drover's  pass,  certifying  that  he  had 
shipped  sufficient  stock  to  pass  free  to  Albany,  but  de- 
claring that  the  acceptance  of  the  pass  was  to  be  con- 
sidered a  waiver  of  all  claims  for  damages  or  injuries 
received  on  the  train.    The  agreement  stated  its  con- 
sideration to  be  the  carrying  of  the  plaintiff's  cattle  at 
less  than  tariff  rates.     It  was  shown  on  the  trial  that 
these  rates  were  about  three  times  the  ordinary  rates 
charged,  and  that  no  drover  had  cattle  carried  on  those 
terms ;  but  all  signed  similar  agreements  to  that  which 
was  signed  by  the  plaintiff,  and  received  similar  passes. 
Evidence  was  given  on  the  trial  tending  to  show  that 
the  injury  c^omplained  of  was  sustained  in  consequence 
of  negligence  on  the  part  of  the  defendants  or  their  ser- 
vants, but  they  insisted  that  they  were  exempted  by 
the  terms  of  the  contract  from  responsibility  for  all  ac- 
cidents, including  those  occurring  from  negligence,  at 
least  the  ordinary  negligence  of  their  servants,  and 
requested  the  judge  so  to  charge.    This  he  refused, 
and  charged  that  if  the  jury  were  satisfied  that  the  in- 
jury occurred  without  any  negligence  on  the  part  of 
the  plaintiff,  and  that  the  negligence  of  the  defendant 
caused  the  injury,  they  must  find  for  the  plaintiff, 
which  they  did. 
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It  is  unnecessary  to  notice  the  subordinate  points 
made,  as  we  are  of  opinion  that  all  the  questions  of 
fact  were  fairly  left  to  the  jury,  and  that  the  whole 
controversy  depended  on  this  main  question  of  law. 

It  may  be  assumed  in  limine^  that  the  case  was  one 
of  carriage  for  hire ;  for  though  the  pass  certifies  that 
the  plaintiff  was  entitled  to  pass  free,  yet  his  passage 
was  one  of  the  mutual  terms  of  the  arrangement  for 
carrying  his  cattle.  The  question  is,  therefore,  dis- 
tinctly raised,  whether  a  railroad  company  carrying 
passengers  for  hire  can  lawfully  stipulate  not  to  be 
answerable  for  their  own  or  their  servants'  negligence 
in  reference  to  such  carriage. 

As  the  duties  and  responsibilities  of  public  carriers 
were  prescribed  by  public  policy,  it  has  been  seriously 
doubted  whether  the  courts  did  wisely  in  allowing  that 
policy  to  be  departed  from  without  legislative  inter- 
ference, by  which  needed  modifications  could  have 
been  introduced  into  the  law.  But  the  great  hardship 
on  the  carrier  in  certain  special  cases,  where  goods  of 
great  value  or  subject  to  extra  risk  were  delivered  to 
him  without  notice  of  their  character,  and  where  losses 
happened  by  sheer  accident,  without  any  possibility  of 
fraud  or  collusion  on  his  part,  such  as  by  collisions  at 
8ea,  accidental  fire,  &c.,  led  to  a  relaxation  of  the  rule 
to  the  extent  of  authorizing  certain  exemptions  from 
liability  in  such  cases  to  be  provided  for,  either  by 
public  notice  brought  home  to  the  owners  of  the  goods, 
or  by  inserting  exemptions  from  liability  in  the  bill  of 
lading,  or  other  contract  of  carriage.  A  modification 
of  the  strict  rule  of  responsibility,  exempting  the  car- 
rier from  liability  for  accidental  losses,  where  it  can  be 
safely  done,  enables  the  carrying  interest  to  reduce  its 
rates  of  compensation,  thus  proportionally  relieving 
the  transportation  of  produce  and  merchandise  from 
some  of  the  burdens  with  which  it  is  loaded. 

The  question  is,  whether  such  modification  of  re- 
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sponsibility  by  notice  or  special  contract  may  not  be 
carried  beyond  legitimate  bounds,  and  introduce  evila 
against  which  it  was  the  direct  policy  of  the  law  to 
guard ;  whether,  for  example,  a  modification  which 
gives  license  and  immunity  to  negligence  and  careless- 
ness on  the  part  of  a  public  carrier  or  his  servants,  is 
not  so  evidently  repugnant  to  that  policy  as  to  be  alto- 
gether null  and  void ;  or,  at  least  null  and  void  under 
certain  circumstances. 

In  the  case  of  sea-going  vessels,  congress  has,  by^ 
the  act  of  1851,  relieved  ship-owners  from  all  resx>on8i- 
bility  for  loss  by  fire,  unless  caused  by  their  own  design 
or  neglect ;  and  from  responsibility  for  loss  of  money 
and  other  valuables  named,  unless  notified  of  their 
character  and  value  ;  and  has  limited  their  liability  to 
the  value  of  ship  and  freight,  where  losses  happened 
by  the  embezzlement  or  other  act  of  the  master,  crew, 
or  passengers  ;  or  by  collision,  or  any  cause  occurring 
without  their  privity  or  knowledge  ;  but  the  master  and 
crew  themselves  are  held  responsible  to  the  parties  in- 
jured by  their  negligence  or  misconduct.  Similar  en- 
actments have  been  made  by  state  legislatures.  This 
seems  to  be  the  only  important  modification  of  pre- 
viously existing  law  on  the  subject,  which  in  this, 
country  has  been  eflfected  by  legislative  interference* 
And  by  this  it  is  seen  that  though  intended  for  the  re- 
lief of  the  ship-owner,  it  still  leaves  him  liable  to  the- 
extent  of  his  ship  and  freight  for  the  negligence  and 
misconduct  of  his  employes,  and  liable  without  limit 
for  his  own  negligence. 

It  is  true  that  the  first  section  of  the  above  act  relat- 
ing to  loss  by  fire  has  a  proviso,  that  nothing  in  the  act 
contained  shall  prevent  the  parties  from  making  such 
contract  as  they  please,  extending  or  limiting  the  lia- 
bility of  ship-owners.  This  proviso,  however,  neither 
enacts  nor  affirms  anything.    It  simply  expresses  th» 


AMERICAN    RAILWAY    REPORTS.  499 

New  York  Central  R.  R.  Co.  «.  Lockwood. 

intent  of  congress  to  leave  the  right  of  contracting  as  it 
stood  before  the  act. 

The  courts  of  New  York,  where  this  case  arose,  for 
a  long  time  resisted  the  attempts  of  common  carriers  to 
limit  their  common-law  liability,  except  for  the  pur- 
pose of  procuring  a  disclosure  of  the  character  and 
value  of  articles  liable  to  extra  hazard  and  risk.  This 
they  were  allowed  to  enforce  by  means  of  a  notice  ot 
non-liability,  if  the  disclosure  was  not  made.  But  such 
announcements  as  ''all  baggage  at  the  risk  of  the 
owner,"  and  such  exceptions  in  bills  of  lading  as  "this 
company  will  not  be  rei^ponsible  for  injuries  by  fire, 
nor  for  goods  lost,  stolen,  or  damaged,"  were  held 
to  be  unavailing  and  void,  as  being  against  the  policy 
of  the  law.  Cole  d.  Goodwin,  19  Wend.  {N.  Y.)  267; 
Gould  t?.  Hill,  2  Hill  {N.  Y.)  623. 

But  since  the  decision  in  the  case  of  New  Jersey 
Steam  Nav.  Co.  t?.  Merchants'  Bank,  by  this  court,  in 
January  term,  1848,  6  How.  344,  it  has  been  uniformly 
held,  as  well  in  the  courts  of  New  York  as  in  the 
federal  courts,  that  a  common  carrier  may,  by  special 
contract,  limit  his  common-law  liability  ;  although  con- 
siderable diversity  of  opinion  has  existed  as  to  the  ex- 
tent to  which  such  limitation  is  admissible. 

The  case  of  the  New  Jersey  Steam  Nav.  Co.  ^.  Mer- 
chants' Bank,  above  adverted  to,  grew  out  of  the  burn- 
ing of  the  steamer  Lexingion.  Certain  money  belong- 
ing to  the  bank  had  been  intrusted  to  Harnden's  Ex- 
press, to  be  carried  to  Boston,  and  was  on  board  the 
steamer  when  she  was  destroyed.  By  agreement  be- 
tween the  steamboat  company  and  Hamden,  the  crate 
of  the  latter  and  its  contents  were  to  be  at  his  sole  risk. 
The  court  held  this  agreement  valid,  so  far  as  to  exon- 
erate the  steamboat  company  from  the  responsibility 
imposed  by  law ;  bat  not  to  excuse  them  for  miscon- 
duct or  negligence,  which  the  court  said  it  would  not 
presume  that  the  i>arties  intended  to  include,  although 
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the  terms  of  the  contract  were  broad  enough  for  that 
purpose  ;  and  that  inasmuch  as  the  company  had  un- 
dertaken to  carry  the  goods  from  one  place  to  another, 
they  were  deemed  to  have  incurred  the  same  degree  of 
responsibility  as  that  which  attaches  to  a  privute  per- 
son engaged  casually  in  the  like  occupation,  and  were, 
therefore,  bound  to  use  ordinary  care  in  the  custody  of 
the  goods,  and  in  their  delivery,  and  to  provide  proper 
vehicles  and  means  of  conveyance  for  their  transporta- 
tion ;  and  as  the  court  was  of  opinion  that  the  steam- 
boat company  had  been  guilty  of  negligence  in  these 
particulars,  as  well  as  in  the  management  of  the  steamer 
during  the  fire,  they  held  them  responsible  for  the  loss. 

As  this  has  been  regarded  as  a  leading  case,  we  may 
pause  for  a  moment  to  observe  that  the  case  before  ua 
seems  almost  precisely  within  the  category  of  that  de- 
cision. In  that  case,  as  in  this,  the  contract  was  gen- 
eral, exempting  the  carrier  from  every  risk  and  impos- 
ing it  all  upon  the  party ;  but  the  court  would  not  pre- 
sume that  the  parties  intended  to  include  the  negli- 
gence of  the  carrier  or  his  agents  in  that  exception. 

It  is  strenuously  insisted,  however,  that  as  negli- 
gence is  the  only  ground  of  liability  in  the  carriage  of 
passengers,  and  as  the  contract  is  absolute  in  its  terms, 
it  must  be  construed  to  embrace  negligence  as  well  as 
accident,  the  former  in  reference  to  passengers,  and 
both  in  reference  to  the  cattle  carried  in  the  train.  As 
this  argument  seems  plausible,  and  the  exclusion  of  a 
liability  embraced  in  the  terms  of  exemption  on  the 
ground  that  it  could  not  have  been  in  the  mind  of  the 
parties  is  somewhat  arbitrary,  we  will  proceed  to  ex- 
amine the  question  before  propounded,  namely,  whether 
common  carriers  may  excuse  themselves  from  liability 
for  negligence.  In  doing  so  we  shall  first  briefly  review 
the  course  of  decisions  in  New  York,  on  which  great 
stress  has  been  laid,  and  which  are  claimed  to  be  decisive 
of  the  question.    Whilst  we  can  not  concede  this,  it  is, 
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nevertheless,  dne  to  the  courts  of  that  State  to  examine 
carefally  the  grounds  of  their  decision  and  to  give  them 
the  weight  that  they  justly  deserve.  We  thiuk  that  it 
will  be  found,  however,  that  the  weight  of  opinion, 
even  in  New  York,  is  not  altogether  on  the  side  that 
favors  the  right  of  the  carrier  to  stipulate  for  exemption 
from  the  consequences  of  his  own  or  his  servants'  neg- 
ligence. 

The  first  recorded  case  that  arose  in  New  York  after 
the  before-mentioned  decision  in  this  court,  involving 
the  right  of  a  carrier  to  limit  his  liability,  was  that  of 
Dorr  n.  New  Jersey  Steam  Nav.  Co.,  4  Sandf.  {N.  T.) 
136,  decided  in  1850.  This  case  also  arose  out  of  the 
burning  of  the  Lexington,  under  a  bill  of  lading  which 
excepted  from  the  company's  risk  "danger  of  fire, 
water,  breakage,  leakage,  and  other  accidents."  Judge 
Campbell,  delivering  the  opinion  of  the  court,  says : 
*^  A  common  carrier  has  in  truth  two  distinct  liabilities  ; 
the  one  for  losses  by  accident  or  mistake,  where  he  is 
liable  as  an  insurer,  the  other  for  losses  by  default  or 
negligence,  where  he  is  answerable  as  an  ordinary 
bailee.  It  would  certainly  seem  reasonable  that  he 
might,  by  express  special  contract,  restrict  his  liability 
as  insurer ;  that  he  might  protect  himself  against  mis- 
fortune, even  though  public  policy  should  require  that 
he  should  not  be  permitted  to  stipulate  for  impunity 
where  the  loss  occurs  from  his  own  default  or  neglect 
of  duty.  Such  we  understand  to  be  the  doctrine  iaid 
down  in  the  case  of  New  Jersey  Steam  Nav.  Co.  v. 
Merchants'  Bank,  in  6  Howardy  and  such  we  consider 
to  be  the  law  in  the  present  case."  And  in  Stoddard 
t>.  Long  Island  R.  Co.,  6  Sandf.  {JV.  T.)  180,  another 
express  case,  in  which  it  was  stipulated  that  the  ex- 
press company  should  be  alone  responsible  for  all 
losses,  Judge  Dues,  for  the  court,  says :  **  Conforming 
our  decision  to  that  of  the  supreme  court  of  the  United 
States,  we  must^  therefore,  hold :   1.  That  the  liability 
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of  the  defendants  as  common  carriers  was  restricted  by 
the  terms  of  the  special  agreement  between  them  and 
Adams  &  Co.,  and  that  this  restriction  was  valid  in 
law.  2.  That  by  the  just  interpretation  of  this  agree- 
ment the  defendants  were  not  to  be  exonerated  from  all 
losses,  but  remained  liable  for  such  as  might  result 
from  the  wrongful  acts,  or  the  want  of  due  care  and 
diligence  of  themselves,  or  their  agents  and  servants. 
3.  That  the  plaintiffs,  claiming  through  Adams  &  Co., 
are  bound  by  the  special  agreement."  The  same  view 
was  taken  in  subsequent  cases.  Parsons  n.  Monteath, 
13  Barh.  {N.  Y.)  363 ;  Moore  ».  Ev^ns,  14  Id.  524.  All 
of  which  show  that  no  idea  was  then  entertained  of 
sanctioning  exemptions  of  liability  for  negligence. 

It  was  not  till  1858,  in  the  case  of  Wells  «.  New 
York  Central  R.  R.  Co.,  26  Bath.  {If.  Z)  635,  that  the 
supreme  court  was  brought  to  assent  to  the  proposition 
that  a  common  carrier  may  stipulate  against  responsi- 
bility for  the  negligence  of  his  servants.  That  was  the 
case  of  a  gratuitous  passenger  traveling  on  a  free 
ticket,  which  exempted  the  company  from  liability.  In 
1862*  the  court  of  appeals,  by  a  majority,  alBBrmed  this 
judgment,  42  If.  Y.  181 ;  and  in  answer  to  the  sug- 
gestion that  public  policy  required  that  railroad  com- 
panies should  not  be  exonerated  from  the  duty  of  care- 
fulness in  performing  their  important  and  hazardous 
duties,  the  court  held  that  the  case  of  free  passengers 
could  not  seriously  affect  the  incentives  to  carefulness, 
because  there  were  very  few  such,  compared  with  the 
great  mass  of  the  traveling  public.  Perkins  v.  New 
York  Central  R.  R.  Co.,  24  iV.  Y.  196,  was  also  the 
case  of  a  free  passenger,  witli  a  similar  ticket,  and  the 
court  held  that  the  indorsement  exempted  the  company 
from  all  kinds  of  negligence  of  its  agents,  gross  as  well 
as  ordinary ;  that  there  is,  in  truth,  no  practical  dis- 
tinction in  the  degrees  of  negligence. 

The  next  cases  of  importance  that  arose  in  the  New 
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York  courts  were  those  of  drovers*  passes^  in  which 
the  passenger  took  all  responsibility  of  injury  to  him- 
self and  stock.  The  first  was  that  of  Smith  v.  New 
York  Central  E.  R.  Co.,  29  Barh.  {N.  T.)  132,  decided 
in  March,  1859.  The  contract  was  precisely  the  same 
as  that  in  the  present  case.  The  damage  arose  from  a 
flattened  wheel  in  the  car,  which  caused  it  to  jump  the 
track.  The  supreme  court,  by  Hogeboom,  J«,  held  that 
the  railroad  company  was  liable  for  any  injury  hap- 
pening to  the  i)assenger,  not  only  by  the  gross  negli- 
gence of  the  company's  servants,  but  by  ordinary 
negligence  on  their  part.  "For  my  part,"  says  the 
judge,  ''I  think  not  only  gross  negligence  is  not  pro- 
tected by  the  terms  of  the  contract,  but  what  is  termed 
ordinary  negligence,  or  the  withholding  of  ordinary 
care,  is  not  so  protected.  I  think,  notwithstanding  the 
contract,  the  carrier  is  responsible  for  what,  inde- 
pendent of  any  peculiar  responsibility  attached  to  his 
calling  or  employment,  would  be  regarded  as  fault  or 
misconduct  on  his  part."  .  .  The  judge  added,  that 
he  thought  the  carrier  might,  by  positive  stipulation^ 
relieve  himself  to  a  limited  degree  from  the  conse- 
quences of  his  own  negligence,  or  that  of  his  servants. 
But,  to  accomplish  that  object,  the  contract  must  be 
clear  and  specific  in  its  terms,  and  plainly  covering 
such  a  case.  Of  course,  this  remark  was  extra-judicial. 
The  judgment  itself  was  affirmed  by  the  court  of  ap- 
peals, in  1862,  by  a  vote  of  five  judges  to  three.  24 
N.  Y.  222.  Judge  Wbioht  strenuously  contended  that 
it  is  against  public  policy  for  a  carrier  of  passengers, 
where  human  life  is  at  stake,  to  stipulate  for  immunity 
for  any  want  of  care.  "  Contracts  in  restraint  of  trade 
are  void,"  he  says,  "because  they  interfere  with  the 
-welfare  and  convenience  of  the  state ;  yet  the  state  has 
•a  deep  interest  in  protecting  the  lives  of  its  citizens." 
He  argued  that  it  was  a  question  afi*ecting  the  public, 
and   not   alone   the   party  who   is   carried.     Judge 
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Sutherland  agreed  in  subsuince  with  Jadge  Wright. 
Two  other  judges  held,  that  if  the  partv  injured  had 
been  a  gratuitous  passenger  the  oompany  would  have 
been  discharged  ;  but  in  their  view  he  was  not  a  gra- 
tuitous passenger.  One  judge  was  for  affirmance,  od 
the  ground  that  the  negligence  was  that  of  the  com- 
pany itsnlf.  The  remaining  three  judges  held  the  con- 
tract valid  to  the  utmost  extent  of  exonerating  the 
compan3%  notwithstanding  the  grossest  neglect  on  the 
part  of  its  servants. 

In  that  case,  as  in  the  one  before  us,  the  contract 
was  general  in  its  terms,  and  did  not  specify  negligence 
of  agents  as  a  risk  assumed  by  the  passenger,  though 
by  its  generality  it  included  all  risks. 

The  next  case,  Bissell  t.  New  York  Central  R.  R.  Co.^ 
29  Barl.  602,  tirst  decided  in  September,  1859,  differed 
from  the  preceding  in  that  the  ticket  expressly  stipu- 
lated that  the  railroad  company  should  not  be  liable 
under  any  circumstances,  ^^  whether  of  negligence  hy 
their  agents^  or  otherwise^'^^  for  injury  to  the  person  or 
stock  of  the  passenger.  The  latter  was  killed  by  the 
express  train  running  into  the  stock  train,  and  the  jury 
found  that  his  death  was  caused  by  the  gross  negli- 
gence of  the  agents  and  servants  of  the  defendant.  The 
supreme  court  held  that  gross  negligence  (whether  of 
servants  or  principals)  can  not  be  excused  by  contract 
in  reference  to  the  carriage  of  passengers  for  hire,  and 
that  such  a  contract  is  against  the  policy  of  the  law, 
and  void.  In  December,  1862,  this  judgment  was  re- 
versed by  the  court  of  appeals,  four  judges  against 
three,  22  N.  T.  442  •  Judge  Smith,  who  concurred 
in  the  judgment  below,  having  in  the  meantime  changed 
his  views  as  to  the  materiality  of  the  fact  that  the  negli- 
gence stipulated  against  was  that  of  the  servants  of  the 
company,  and  not  of  the  company  itself.  The  majority 
now  held  that  the  ticket  was  a  free  ticket,  as  it  pur- 
ported to  be,  and,  therefore,  that  the  case  was  governed 


AMERICAN    RAILWAY    REPORTS,  s^S 


New  York  Central  R.  R.  Co.  v.  Lockwood. 


by  Wells  t>.  Central  R.  R.  Co. ;  but  whether  so,  or  not^ 
the  contract  was  founded  on  a  valid  consideration  and 
the  passenger  was  bound  by  it  even  to  the  assumption 
of  the  risk  arising  from  the  gross  negligence  of  the  com- 
pany's servants.  Elaborate  opinions  were  read  by 
Justice  Sblden  in  favor,  and  by  Justice  Denio  against 
the  conclusions  reached  by  the  court.  The  former  con- 
sidered that  no  rule  of  public  policy  forbids  such  con- 
tracts, because  the  public  is  amply  protected  by  the 
right  of  every  one  to  decline  any  special  contract,  on 
paying  the  regular  fare  prescribed  by  law,  that  is,  the 
highest  amount  which  the  law  allows  the  company  to 
•charge.  In  other  words,  unless  a  man  chooses  to  pay 
the  highest  amount  which  the  company  by  its  charter 
is  authorized  to  charge,  he  must  submit  to  their  terms, 
however  onerous.  Justice  Dbnio,  with  much  force  of 
argument,  combated  this  view,  and  insisted  upon  the 
impolicy  and  immorality  of  contracts  stipulating  im- 
munity for  negligence,  either  of  servants  or  principals, 
where  the  lives  and  safety  of  passengers  are  concerned. 
The  late  case  of  Poucher  t).  New  York  Central  R.  B, 
Co.,  49  N.  Y.  263 ;  post^  625,  is  in  all  essential  respects 
a  similar  case  to  this,  and  a  similar  result  was  reached. 
These  are  the  authorities  which  we  are  asked  to  fol- 
low. Oases  may  also  be  found  in  some  of  the  other 
state  courts  which,  by  dicta  or  decision,  either  favor  or 
folio Wy  more  or  less  closely,  the  decisions  in  New  York» 
A  reference  to  the  principal  of  these  is  all  that  is  neces* 
sary  here.  Ashmore  «.  Pennsylvania  R.  B.  Co.,  28 
N.  J.  L.  (4  Dutch.)  180  ;  Kinney  v.  Central  R.  Co.,  23 
jy.  J.  L.  407  ;  Hale  o.  New  Jersey  Steam  Nav.  Co.,  15 
Conn.  639 ;  Peck  u.  Weeks,  34  Id.  145 ;  Lawrence 
f>.  New  York  R.  Co.,  35  Id.  63;  Kimball  d.  Rutland 
R.  Co.,  26  Vt  247;  Mann  t.  Birchard,  40  Vt  332; 
Adams  Exp.  Co.  v.  Haines,  42  III.  89  ;  Id.  458 ;  Illinois 
Central  R.  E.  Co.  v.  Adams  Exp.  Co.*  Id.  474 ;  Haw- 
kins  -).  Great  Western  B.  Co.,  17  Mich.  57 ;  S.  C,  18 
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Id.  437 ;  Baltimore,  &c.  R.  R.  Co.  t>.  Brady,  32  Jfti. 
333 ;  26  Id.  128  ;  Laverny  v.  Union  Transp.  Co.,  43 
Mo.  270. 

A  review  of  the  cases  decided  by  the  courts  of  New 
York  shows  that  though  they  have  carried  the  power 
of  the  common  carrier  to  make  special  contracts  to  the 
extent  of  enabling  him  to  exonerate  himself  from  the 
effects  of  even  gross  negligence,  yet  that  this  effect  has 
never  been  given  to  a  contract  general  in  its  terms.  So 
that  if  we  only  felt  bound  by  those  precedents,  we 
could,  perhaps,  find  no  authority  for  reversing  the 
judgment  in  this  case.  But  on  a  question  of  general 
commercial  law,  the  federal  courts,  administering  jus- 
tice in  New  York,  have  equal  and  co-ordinate  jurisdic- 
tion with  the  courts  of  that  state.  And  in  'deciding  a 
case  which  involves  a  question  of  such  impoitance  to 
the  whole  country  ;  a  question  on  which  the  courts  of 
New  York  have  expressed  such  diverse  views,  and  have 
fio  recently  and  with  such  slight  preponderance  of 
judicial  suffrage,  come  to  the  conclusion  that  they  have, 
we  should  not  feel  satisfied  without  being  able  to  place 
our  decision  upon  grounds  satisfactory  to  ourselves,  and 
resting  upon  what  we  consider  sound  principles  of  law. 

In  passing  however,  it  is  apposite  to  call  attention  to 
the  testimony  of  an  authoritative  witness  as  to  the  oper- 
ation and  effect  of  the  recent  decisions  referred  to. 
"The  fruits  of  this  rule,''  says  Judge  Davis,  *'are 
already  being  gathered  in  increasing  accidents,  through 
the  decreasing  care  and  vigilance  on  the  part  of  these 
corporations  ;  and  they  will  continue  to  be  reaped  until 
a  just  sense  of  public  policy  shall  le^d  to  legislative 
restriction  upon  the  power  to  make  this  kind  of  con- 
tracts." Stinson  v.  New  York  Central  R.  R.  Co.,  32 
H.  r.  337. 

We  now  proceed  to  notice  some  cases  decided  in 
other  states,  in  which  a  different  view  of  the  subject  is 
taken. 
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In  Pennsylvania  it  is  settled  by  a  long  course  of  de- 
cisions that  a  common  carrier  can  not,  by  notice  or 
special  contract,  limit  his  liability  so  as  to  exonerate 
him  from  responsibility  for  his  own  negligence  or  mis- 
feasance, or  that  of  his  servants  and  agents.  Laing  t?. 
Colder,  8  Barr  {Pa.)  479 ;  Camden,  &c.  R.  R.  Co.  v. 
Baldauf,  16  Pa.  67 ;  Goldey  v.  Pennsylvania  R.  R. 
Co.,  30  Id.  342 ;  Powell  v.  Pennsylvania  R.  R.  Co., 
32  Id.  414 ;  Pennsylvania  R.  R.  Co.  v.  Henderson,  51 
Id.  316 ;  Parnham  v.  Camden,  &c.  R.  R.  Co.,  55  Id. 
63;  Express  Co.  v.  Sands,  Id.  140;  Empire  Transp. 
Co.  V.  Wamsutta  Oil  Co.,  63  Id.  14.  "The  doctrine 
is  firmly  settled,''  says  Chief  Justice  Thompson,  in 
Famham  v.  Camden,  &c.  R.  R.  Co.,  "that  a  common 
carrier  can  not  limit  his  liability  so  as  to  cover  his  own 
or  his  servants'  negligence."  55  Pa.  62.  This  liability 
is  affirmed  both  when  the  exemption  stipulated  for  is 
general,  covering  all  risks,  and  where  it  specifically 
includes  damages  arising  from  the  negligence  of  the 
carrier  or  his  servants.  In  Pennsylvania  R.  R.  Co.  t>. 
Henderson,  a  drover's  pass  stipulated  for  immunity  of 
the  company  in  case  of  injury  from  negligence  of  its 
agents,  or  otherwise.  The  court,  Judge  Read  deliver- 
ing the  opinion,  after  a  careful  review  of  the  Pennsyl- 
vania decisions,  says:  "This indorsement  relieves  the 
company  from  all  liability  for  any  cause  whatever,  for 
any  loss  or  injury  to  the  person  or  property,  however  it 
may  be  occasioned ;  and  our  doctrine,  settled  by  the 
above  decisions,  made  upon  grave  deliberation,  de- 
clares that  such  a  release  is  no  excuse  for  negligence." 

The  Ohio  cases  are  very  decided  on  this  subject,  and 
reject  all  attempts  of  the  carrier  to  excuse  his  own  neg- 
ligence, or  that  of  his  servants.  Jones  v.  Voorhees,  10 
Ohio^  145 ;  Davidson  v.  Graham,  2  Ohio  St.  131 ;  Gra- 
ham 7).  Davis,  4  Id.  362 ;  Wilson  v.  Hamilton,  Id.  722  ; 
Welsh  V.  Pittsburg,  &c.  R.  Co.,  10  Id.  75 ;  Cleveland 
R.  R.  v.  Curran,  19  Id.  1 ;  Cincinnati,  &c.  R.  R.  Co. 
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r.  Pontius,  Id.  221;  Knowlton  t>.  Erie  K.  Co,  ii/. 
260.  In  Davidson  v.  Graham,  the  court,  after  coo- 
ceding  the  right  of  the  carrier  to  make  special  contracts 
to  a  certain  extent,  says:  "He  can  not,  however,  pro- 
tect himself  from  losses  occasioned  by  his  own  fault. 
He  exercises  a  public  employment,  and  diligence  and 
good  faith  in  the  discharge  of  his  duties  are  essential 
to  the  public  interests.  .  .  .  And  public  policy 
forbids  that  he  should  be  relieved,  by  Bi)ecial  agree- 
ment, from  that  degree  of  diligence  and  fidelity  which 
the  law  has  exacted  in  the  discharge  of  his  duties." 
In  Welsh  v.  Pittsburg,  &c.  E.  Co.,  the  court  says :  "  In 
this  state,  at  least,  railroad  companies  are  rapidly  be- 
coming almost  the  exclusive  carriers  of  both  passengers 
and  goods.  In  consequence  of  the  public  character 
and  agency  which  they  have  voluntarily  assumed,  the 
most  important  powers  and  privileges  have  been 
granted  to  them  by  the  state."  Prom  these  facts  the 
court  reasons  that  it  is  specially  important  that  railroad 
companies  should  be  held  to  the  exercise  of  due  dili- 
gence at  least.  And  as  to  the  distinction  taken  by 
some,  that  negligence  of  servants  may  be  stipulated 
for,  the  court  pertinently  says:  ''This  doctrine,  when 
applied  to  a  corporation,  which  can  only  act  through 
its  agents  and  servants,  would  secure  complete  immu- 
nity for  the  neglect  of  every  duty."  pp.  75,  76.  And 
in  relation  to  a  drover's  pass,  substantially  the  same  as 
that  in  the  present  case,  the  same  court,  in  Cleveland, 
&c.  R.  R.  Co.  V.  Carran,  19  Ohio  St.  1,  held,  1.  That 
the  holder  was  not  a  gratuitous  passenger ;  2.  That  the 
contract  constituted  no  defense  against  the  negligence 
of  the  company^ s  servants,  being  against  the  policy  of 
the  law,  and  void.  The  court  refers  to  the  cases  of 
Bissell  v.  New  York  Central'B.  R.  Co.,  25  If.  T.  442, 
and  of  Pennsylvania  R.  R.  Co.  v.  Henderson,  61  Pa.  St. 
815,  and  expresses  its  concurrence  in  the  Pennsylvania 
decision,    pp.  12, 18.   This  was  in  December  term,  1869. 
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The  Pennsylvania  and  Ohio  decisions  differ  mainly 
in  this,  that  the  former  give  to  a  special  contract  (when 
the  same  is  admissible)  the  effect  of  converting  the 
common  carrier  into  a  special  bailee  for  hire,  whose 
duties  are  governed  by  his  contract,  and  against  whom, 
if  negligence  is  charged,  it  must  be  proved  by  tha 
party  injured,  whilst  the  latter  hold  that  the  character 
of  the  carrier  is  not  changed  by  the  contract,  but  that 
he  is  a  common  carrier  still,  with  ealarged  exemptions 
from  responsibility,  within  which  the  burden  of  proof 
is  on  him  to  show  that  an  injury  occurs.  The  effect  of 
this  difference  is  to  shift  the  burden  of  proof  from  one 
party  to  the  other.  It  is  unnecessary  to  adjudicate  that 
point  in  this  case,  as  the  judge  on  the  trial  charged  the 
jury,  as  requested  by  the  defendant,  that  the  burden 
of  proof  was  on  the  plaintiff. 

In  Maine,  whilst  it  is  held  that  a  common  carrier 
may,  by  special  contract,  be  exempted  from  responsi- 
bility for  loss  occasioned  by  natural  causes,  such  as  the 
weather,  fire,  heat,  frost,  &c.  (Pillbrown  t).  Grand 
Trunk  E.  Co.,  66  Me.  462),  yet  in  a  case  where  it  was 
stipulated  that  a  railroad  company  should  be  ex- 
onerated from  all  damages  that  might  happen  to  any 
horses  or  cattle  that  might  be  sent  over  the  road,  and 
that  the  owners  should  take  the  risk  of  all  sach 
damages,  the  court  held  that  the  company  were  not 
thereby  excused  from  the  consequences  of  their  negli- 
gence, and  that  the  distinction  between  negligence  and 
gross  negligence  in  such  a  case  is  not  tenable.  ^^The 
very  great  danger,"  says  the  court,  *'tobe  anticipated 
by  permitting  them"  [common  carriers]  **to  enter  into 
contracts  to  be  exempt  from  losses  occasioned  by  mis- 
conduct or  negligence,  can  scarcely  be  overestimated. 
It  would  remove  the  principal  safeguard  for  the 
preservation  of  life  and  property  in  such  convey- 
ances.'*    Sager  v.  Portsmouth,  31  Me.  228,  238. 

To  the  same  purport  it  was  held  in  Massachusetts 
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in  the  late  case  of  School  District  v.  Boston,  &c.  R.  R* 
Co.,  102  Mass,  652,  where  the  defendant  set  up  a 
special  contract  that  certain  iron  castings  were  taken  at 
the  owner's  risk  of  fracture  or  injury  during  the  course 
of  transportation,  loading  and  unloading,  and  the  court 
say  :  ''  The  special  contract  here  set  up  is  not  alleged, 
and  could  not  by  law  be  permitted,  to  exempt  the  de- 
fendants from  liability  for  injuries  by  their  own  negli- 
gence."    p.  556. 

To  the  same  purport,  likewise,  are  many  other  de- 
cisions of  the  state  courts,  as  may  be  seen  by  referring 
to  the  cases  cited,  some  of  which  were  argued  with 
great  force,  and  are  worthy  of  attentive  perusal,  but, 
for  want  of  room,  can  only  be  referred  to  here.  In- 
dianapolis, &c.  R.  R.  Co.  t).  Allen,  31  Ind.  394 ;  Michi- 
gan Southern  R.  R.  Co.  o.  Heaton,  Id.  397,  note ; 
Flinn  n.  Philadelphia,  &c.  R.  R.  Co.,  1  Houst  {Del.) 
472 ;  Orndorff  v.  Adams  Exp.  Co.,  3  Bush  {Ky.)  194 ; 
Swindler  v.  Hilliard,  2  Rich.  {8.  C.)  286  ;  Berry  v. 
Cooper,  28  Ga.  543 ;  Steele  v.  Townsend,  37  Ala.  247  ; 
Southern  Exp.  Co.  v.  Crook,  44  Id.  468 ;  Whitesides 
V.  Thurlkill,  12  Smedes  &  M.  (Miss.)  589 ;  Southern 
Exp.  Co.  V.  Moon,  39  Id.  822 ;  New  Orleans,  &c.  Ins. 
Co.  V.  Railroad  Co.,  29  La.  Ann.  302. 

These  views  as  to  the  impolicy  of  allowing  stipula- 
tions against  liability  for  negligence  and  misconduct  are 
in  accordance  with  the  early  English  authorities.  St. 
Germain,  in  The  Doctor  and  Studentj  Dial.  2,  ch.  38^ 
pointedly  says  of  the  common  carrier:  ''If  he  would 
per  case  refuse  to  carry  it"  [articles  delivered  for  car- 
riage] ''unless  promise  were  made  unto  him  that  he 
shall  not  be  charged  for  no  misdemeanor  that  should  be 
in  him,  the  promise  were  void,  for  it  were  against  rea- 
son and  against  good  manners,  and  so  it  is  in  all  other 
cases  like." 

A  century  later  this  passage  is  quoted  by  Attorney 
General  Noy  in  his  book  of  Maxims  as  unquestioned 
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law.  Noy^s  Max.  92.  Aud  so  the  law  undoubtedly- 
stood  in  England  until  comparatively  a  very  recent 
period.  Sergeant  Steven,  in  his  Commentaries^  vol.  2, 
p.  136,  after  stating  that  a  common  carrier's  liability 
might,  at  common  law,  be  varied  by  contract,  adds 
that  the  law  still  held  him  responsible  for  negligence 
and  misconduct. 

.  The  question  arose  in  England  principally  upon 
public  notices  given  by  common  carriers  that  they 
would  not  be  responsible  for  valuable  goods  unless  en- 
tered and  paid  for  according  to  value.  The  courts 
held  that  this  was  a  reasonable  condition,  and,  if 
brought  home  to  the  owner,  amounted  to  a  special  con- 
tract valid  in  law.  But  it  was  also  held  that  it  could 
not  exonerate  the  carrier  if  a  loss  occurred  by  his  actual 
misfeasance  or  gross  negligence.  Or,  as  Starkie  says, 
^^  proof  of  a  direct  misfeasance  or  gross  negligence  is  in 
effect  an  answer  to  proof  of  notice.' '  2  Starkie  on  Emd. 
6th  Am.  ed.  205.  But  the  term  "gross  negligence" 
was  so  vague  and  uncertain  that  it  came  to  represent 
every  instance  of  actual  negligence  of  the  carrier  or  his 
servant — or  ordinary  negligence  in  the  accustomed 
mode  of  speaking.  Hi  n ton  v.  Dibbon,  2  Adolph.  (&  E. 
N.  8.  649 ;  Wild  v.  Pickford,  8  Mees.  <&  W.  460. 
Justice  Story,  in  his  work  on  bailments,  originally 
published  in  1832,  says  that  it  is  now  held  that,  in  cases 
of  such  notices,  the  carrier  is  liable  for  losses  and  in- 
jury occasioned  not  only  by  gross  negligence,  but  by 
ordinary  negligence,  or,  in  other  words,  the  carrier  is 
bound  to  ordinary  diligence.  JSiorp  on  Bailments^ 
§571. 

In  estimating  the  effect  of  these  decisions  it  must  be 
remembered  that,  in  the  cases  covered  by  the  notices 
referred  to,  the  exemption  claimed  was  entire,  covering 
all  cases  of  loss,  negligence  as  well  as  others.  They 
are,  therefore,  directly  in  point. 

In  1868,  in  the  great  case  of  Peek  v.  North  Stafford- 
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ehire  R.  Co.,  10  House  of  Lords  Cos.  473,  Mr.  Justice 
Blackburn,  in  the  course  of  a  very  clear  and  able  re- 
view of  the  law  on  the  subject,  ajfter  quoting  this  pas- 
sage from  Justice  Story's  work,  proceeds  to  say  :  "In 
my  opinion,  the  weight  of  authority  was,  in  1832,  in 
favor  of  this  view  of  the  law,  but  the  cases  decided  in 
our  courts,  between  1832  and  1864,  established  that  this 
was  not  the  law,  and  that  a  carrier  might,  by  a  special 
notice,  make  a  contract  limiting  his  responsibility  even 
in  the  cases  here  mentioned,  of  gross  negligence,  mis- 
conduct, or  fraud  on  the  part  of  his  servants,  and,  as  it 
seems  to  me,  the  reason  why  the  legislature  intervened 
in  the  railway  and  canal  traffic  act,  1854,  was  because 
it  thought  that  the  companies  took  advantage  of  those 
decisions  (in  Story's  language),  'to  evade  altogether 
the  salutary  policy  of  the  common  law.' " 

This  quotation  is  sufficient  to  show  the  state  of  the 
law  in  England  at  the  time  of  the  publication  of  Judge 
Story's  work;  and  it  proves  that,  at  that  time,  com- 
mon carriers  could  not  stipulate  for  immunity  for  their 
own  or  their  servants'  negligence.  But  in  the  case  of 
Carr  v,  Lancashire  R.  Co.,  7  Excli.  707,  and  other 
cases,  decided  whilst  the  change  of  opinion,  alluded  to 
by  Justice  Blackburn,  was  going  on  (several  of 
which  related  to  the  carriage  of  horses  and  cattle),  it 
was  held  that  carriers  could  stipulate  for  exemption 
from  liability  for  even  their  own  gross  negligence. 
Hence  the  act  of  1854  was  passed,  called  the  railway 
and  canal  traffic  act,  declaring  that  railway  and  canal 
companies  should  be  liable  for  negligence  of  them- 
selves, or  their  servants,  notwithstanding  any  notice  or 
condition,  unless  the  court  or  judge  trying  the  cause 
should  adjudge  the  conditions  just  and  reasonable. 
1  Fish.  Dig.  1466.  Upon  this  statute  ensued  a  long 
list  of  cases  deciding  what  conditions  were  or  were  not 
just  and  reasonable.  The  truth  is,  that  this  statute  did 
little  more  than  bring  back  the  law  to  the  original 
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position  in  which  it  stood  before  the  English  courts 
took  their  departure  from  it.  But  as  we  shall  have  oc- 
casion to  advert  to  this  subject  again,  we  pass  it  for 
the  present. 

It  remains  to  see  what  has  been  held  by  this  court 
on  the  subject  now  under  consideration. 

We  have  already  referred  to  the  leading  case  of 
New  Jersey  Steam  IS  a  v.  Co.  n.  Merchants'  Bank,  6 
How.  383.  On  the  precise  point  now  under  considera- 
tion, Justice  Nelsok  said  :  ^' If  it  is  competent  at  all 
for  the  carrier  to  stipulate  for  the  gross  negligence  of 
himself,  and  his  servants  or  agents,  in  the  transporta- 
tion of  goods,  it  should  be  required  to  be  done  at  least 
in  terms  that  would  leave  no  doubt  as  to  the  meaning 
of  the  parties." 

As  to  the  carriers  of  passengers,  Mr.  Justice 
Obieb,  in  the  case  of  Philadelphia,  &c.  R.  R.  Co.  «. 
Derby,  14  How.^  486,  delivering  the  opinion  of  the 
court,  said  :  ''When  carriers  undertake  to  convey  per- 
sons by  the  powerful  but  dangerous  agency  of  steam, 
public  policy  and  safety  require  that  they  be  held  to 
the  greatest  possible  care  and  diligence.  And  whether 
the  consideration  for  such  a  transportation  be  pecu- 
niary or  otherwise,  the  personal  safety  of  the  passen- 
gers should  not  be  left  to  the  sport  of  chance,  or  the 
negligence  of  careless  agents.  Any  negligence,  in  such 
cases,  may  well  deserve  the  epithet  of  'gross.'  "  That 
was  the  case  of  a  free  passenger,  a  stockholder  of  the 
company,  taken  over  the  road  by  the  president  to  ex- 
amine its  condition ;  and  it  was  contended  in  argument 
that  as  to  him  nothing  but  "gross  negligence''  would 
make  the  company  liable.  In  the  Subssequent  case  of 
The  New  World  ?).  King,  16  How.  469,  which  was  also 
the  case  of  a  free  passenger  carried  on  a  steamboat, 
and  injured  by  the  explosion  of  the  boiler,  Cuetis, 
Justice,  delivering  the  judgment,  quoted  the  above 

proposition  of  Justice  Gbieb,  and  said:  "We  desire 
m— 33 
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to  be  understood  to  reaffirnl  that  doctrine,  as  resting  not 
only  on  public  policy,  but  on  sound  principles   of 
law."     p.  474. 

In  York  Company  ^.  Central  R.  B.,  8  Wall.  113^ 
the  court,  after  conceding  that  the  responsibility  im- 
posed on  the  carrier  of  goods  by  the  common  law  may 
be  restrictied  and  qualified  by  express  stipulation, 
adds:  *'When  such  stipulation  is  made,  and  it  does 
not  cover  losses  from  negligence  or  misconduct,  we  can 
perceive  no  just  reason  for  refusing  its  recognition  and 
enforcement."  In  the  case  of  Walker  r.  Transporta- 
tion Co.,  3  Wall.  160,  decided  at  the  same  term,  it  ia 
true,  the  'owner  of  a  vessel  destroyed  by  fire  on  the 
lakes  was  held  not  to  be  responsible  for  the  negligence 
of  the  officers  and  agents  having  charge  of  the  vessel ;. 
but  that  was  under  the  act  of  1851,  which  the  court 
held  to  apply  to  our  great  lakes  as  well  as  to  the  sea. 
And  in  Express  Co.  o.  Kountze  Brothers,  8  WalZ^ 
342,  where  the  carriers  were  sued  for  the  loss  of  gold- 
dust  delivered  to  them  on  a  bill  of  lading  excluding^ 
liability  for  any  loss  or  damage  by  fire,  act  of  God, 
ene^iies  of  the  government,  or  dangers  incidental  to  a 
time  of  war,  they  were  held  liable  for  a  robbery  by  a  pre- 
datory band  of  armed  men  (one  of  the  excepted  risks)^ 
because  they  negligently  and  needlessly  took  a  route 
which  was  exposed  to  such  incursions.  The  judge  at 
the  trial  charged  the  jury  that,  although  the  contract 
was  legally  sufficient  to  restrict  the  liability  of  the  de- 
fendants as  common  carriers,  yet  if  they  were  guilty  of 
actual  negligence  they  were  responsible,  and  that  they 
were  chargeable  with  negligence  unless  they  exercised 
the  care  and  prudence  of  a  prudent  man  in  his  own 
aflfairs.  This  was  held  by  this  court  to  be  a  correct 
statement  of  the  law.    p.  353. 

Some  of  the  above  citations  are  only  expressions  of 
opinion,  it  is  true,  but  they  are  expressions  of  judges 
whose  opinions  are  entitled  to  much  weight ;  and  the 
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]ast  cited  case  is  a  judgment  upon  the  precise  point. 
Taken  in  connection  with  the  concurring  decisions  of 
state  courts  before  cited,  they  seem  to  us  decisive  of 
the  question,  and  leave  but  little  to  be  added  to  the 
considerations  which  they  suggest. 

It  is  argued  that  a  common  carrier,  by  entering  into 
a  special  contract  with  a  party  for  carrying  his  goods 
or  person  on  modified  terms,  drops  his  character,  and 
becomes  an  ordinary  bailee  for  hire,  and,  therefore, 
may  make  any  contract  he  pleases.  That  is,  he  may 
make  any  contract  whatever,  because  he  is  an  ordinary 
bailee,  and  he  is  an  ordinary  bailee  because  he  has 
made  the  contract. 

We  are  unable  to  see  the  soundness  of  this  reason- 
ing. It  seems  to  us  more  accurate  to  say  that  common 
carriers  are  such  by  virtue  of  their  occupation,  not  by 
virtue  of  the  responsibilities  under  which  they  rest. 
Those  responsibilities  may  vary  in  different  countries, 
and  at  different  times,  without  changing  the  character 
of  the  employment.  The  common  law  subjects  the 
common  carrier  to  insurance  of  the  goods  carried, 
except  as  against  the  act  of  God  or  public  enemies. 
The  civil  law  excepts  also  losses  by  means  of  any 
superior  force,  and  any  inevitable  accident.  Yet  the 
employment  is  the  same  in  both  cases.  And  if  by 
special  agreement  the  carrier  is  exempted  from  still 
other  responsibilities,  it  does  not  follow  that  his 
employment  is  changed,  but  only  that  his  responsibili- 
ties are  changed.  The  theory  occasionally  announced, 
that  a  special  contract  as  to  the  terms  and  responsibili- 
ties of  carriage  changes  the  nature  of  the  employment, 
is  calculated  to  mislead.  The  responsibilities  of  a 
common  carrier  may  be  reduced  to  those  of  an  ordi- 
nary bailee  for  hire,  whilst  the  nature  of  his  business 
renders  him  a  common  carrier  still.  Is  there  any  good 
sense  in  holding  that  a  railroad  company,  whose  only 
business  is  to  carry  passengers  and  goods,  and  which 
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was  created  and  established  for  that  purpose  alone,  is 
changed  to  a  private  carrier  for  hire  by  a  mere  contract 
with  a  cnstomer,  whereby  the  latter  assumes  the  risk 
of  inevitable  accidents  in  the  carriage  of  his  goods  t 
Suppose  the  contract  relates  to  a  single  crate  of  glass 
or  crockery,  whilst  at  the  same  time  tbe  carrier  receives 
from  the  same  person  twenty  other  parcels,  resi)ecting 
which  no  such  contract  is  made.  Is  the  company  a 
public  carrier  as  to  the  twenty  parcels,  and  a  private 
carrier  as  to  the  one  % 

On  this  point  there  are  several  authorities  which 
support  our  view,  some  of  which  are  noted.  Davidson 
x.  Graham,  2  Ohio  St.  131 ;  Graham  v.  Davis  &  Co.,  4 
Id.  362;  Swindler  v.  Hilliard,  2  HicA.  {8.  0.)  286; 
Baker  v.  Brinson,  9  Id.  201 ;  Steel  v.  Townsend,  37 
Ala.  247. 

A  common  carrier  may  undoubtedly  become  a 
private  carrier,  or  a  bailee  for  hire,  when,  as  a  matter 
of  accommodation  or  special  agreement,  he  undertakes 
to  carry  something  which  it  is  not  his  business  to 
carry.  For  example,  if  a  carrier  of  produce,  running 
a  truck  boat  between  New  York  city  and  Norfolk, 
should  be  requested  to  carry  a  keg  of  specie,  or  a  load 
of  expensive  furniture,  which  he  could  justly  refuse  to 
take,  such  agreement  might  be  made  in  reference  to  his 
taking  and  carrying  the  same  as  the  parties  chose  to 
make,  not  involving  any  stipulation  contrary  to  law  or 
public  p'iicy.  But  when  a  carrier  has  a  regularly  es- 
tablishcl  business  for  carrying  all  or  certain  articles, 
and  esp  ecially  if  that  carrier  be  a  corporation  created 
for  the  purpose  of  the  carrying  trade,  and  the  carriage 
of  the  a  rticles  is  embraced  within  the  scope  of  its  char- 
tered i/owers,  it  is  a  common  carrier,  and  a  special 
contract  about  its  responsibility  does  not  divest  it  of 
the  character. 

But  it  is  contended  that  though  a  carrier  may  not 
stipulate  for  his  own  negligence,  there  is  no  good  rea- 
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Bon  why  he  shoald  not  be  permitted  to  stipulate  for 
immunity  for  the  negligence  of  his  servants,  over  whose 
actions,  in  his  absence,  he  can  exercise  no  control.  If 
we  advert  for  a  moment  to  the  fundamental  principles 
on  which  the  law  of  common  carriers  is  founded,  it  will 
be  seen  that  this  objection  is  inadmissible.  In  regulat- 
ing the  public  establishment  of  common  carriers,  the 
great  object  of  the  law  was  to  secure  the  utmost  care 
and  diligence  in  the  performance  of  their  important 
duties— an  object  essential  to  the  welfare  of  every 
civilized  community.  Hence  the  common-law  rule 
which  charged  the  common  carrier  as  an  insurer.  Why 
charge  him  as  such  \  Plainly  for  the  purpose  of  rais- 
ing the  most  stringent  motive  for  the  exercise  of  care- 
fulness and  fidelity  in  his  trust.  In  regard  to  passen- 
gers, the  highest  degree  of  carefulness  and  diligence  is 
expressly  exacted.  In  the  one  case  the  securing  of  the 
most  exact  diligence  and  fidelity  underlies  the  law,  and 
is  the  reason  for  it ;  in  the  other  it  is  directly  and  ab- 
solutely prescribed  by  the  law.  It  is  obvious,  there- 
fore, that  if  a  carrier  stipulate  not  to  be  bound  to  the 
exercise  of  care  and  diligence,  but  to  be  at  liberty  to 
indulge  in  the  contrary,  he  seeks  to  put  off  the  essential 
duties  of  his  employment.  And  to  assert  that  he  may 
do  so  seems  almost  a  contradiction  in  terms. 

Now,  to  what  avail  does  the  law  attach  these  essential 
duties  to  the  employment  of  the  common  carrier,  if  they 
may  be  waived  in  respect  to  his  agents  and  servants, 
especially  where  the  carrier  is  an  artificial  being  in- 
capable of  acting  except  by  agents  and  servants  ?  It  is 
carefulness  and  diligence  in  performing  the  service 
which  the  law  demands,  not  an  abstract  carefulness 
and  diligence  in  proprietors  and  stockholders  who  take 
no  active  part  in  the  business.  To  admit  such  a  dis- 
tinction in  the  law  of  common  carriers,  as  the  business 
is  now  carried  on,  would  be  subversive  of  the  very 
object  of  the  law. 


i 
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It  is  a  favorite  argument  in  the  cases  which  favor  the 
extension  of  the  carrier's  right  to  contract  for  exemp- 
tion from  liability,  that  men  must  be  permitted  to  make 
their  own  agreements,  and  that  it  is  no  concern  of  the 
public  on  what  terms  an  individual  chooses  to  have  his 
goods  carried.  Thus,  in  Dorr  tJ.  New  Jersey  Steam 
Nav.  Co.,  11  -Z\^.  Y.  485,  the  court  sums  up  its  judgment 
thus :  '*  To  say  the  parties  have  not  a  right  to  make 
their  own  contract,  and  to  limit  the  precise  extent  of 
their  own  respective  risks  and  liabilities,  in  a  matter  no 
way  affecting  the  public  morals,  or  conflicting  with  the 
public  interests,  would,  in  my  judgment,  be  an  unwar- 
rantable restriction  upon  trade  and  commerce,  and  a 
most  palpable  invasion  of  personal  right." 

Is  it  true  that  the  public  interest  is  not  affected  by 
individual  contracts  of  the  kind  referred  to?  Is  not 
the  whole  business  community  affected  by  holding  such 
contracts  valid  %  If  held  valid,  the  advantageous  posi- 
tion of  the  companies  exercising  the  business  of  com- 
mon carriers  is  such  that  it  places  it  in  their  power  to 
change  the  law  of  common  carriers  in  effect,  by  intro- 
ducing new  rules  of  obligation. 

The  carrier  and  his  customer  do  not  stand  on  a  foot- 
ing of  equality.  The  latter  is  only  one  individual  of  a 
million.  He  can  not  afford  to  higgle  or  stand  out  and 
seek  redress  in  the  courts.  His  business  will  not  admit 
such  a  course.  He  prefers,  rather,  to  accept  any  bill 
of  lading,  or  sign  any  paper  the  carrier  presents ;  often, 
indeed,  without  knowing  what  the  one  or  the  other  con- 
tains. In  most  cases,  he  has  no  alternative  but  to  do 
this,  or  abandon  his  business.  In  the  present  case,  for 
example,  the  freight  agent  of  the  company  testified  that 
though  they  made  forty  or  fifty  contracts  every  week, 
like  that  under  consideration,  and  had  carried  on  the 
business  for  years,  no  other  arrangement  than  this  was 
ever  made  with  any  drover.  And  the  reason  is  obvious 
enough— if  they  did  not  accept  this,  they  must  pay 
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tariff  rates.  These  rates  were  seventy  cents  a  hundred 
pounds  for  carrying  from  Buffalo  to  Albany,  and  each 
iorned  animal  was  rated  at  two  thousand  pounds, 
making  a  charge  of  fourteen  dollars  for  every  animal 
carried,  instead  of  the  usual  charge  of  seventy  dollars 
for  a  car  load  ;  being  a  difference  of  three  to  one.  Of 
course  no  drover  could  afford  to  pay  such  tariff  rates. 
This  fact  is  §dverted  to  for  the  purpose  of  illustrating 
how  completely  in  the  power  of  the  railroad  companies 
parties  are  ;  and  how  necessary  it  is  to  stand  firmly  by 
those  principles  of  law  by  which  the  public  interests 
are  protected. 

If  the  customer  had  any  real  freedom  of  choice,  if 
he  had  a  reasonable  and  practicable  alternative,  and  if 
the  employment  of  the  carrier  were  not  a  public  one, 
charging  him  with   the  duty  of  accommodating  the 
public  in  the  liiie  of  his  employment;   then,  if  the 
customer  chose  to  assume  the  risk  of  negligence,  it 
€ould  with  more  reason  be  said  to  be  his  private  affair, 
and  no  concern  of  the  public.     But  the  condition  of 
things  is  entirely  different,  and  especially  so  under  the 
modified  arrangements  which  the  carrying  trade  has 
assumed.     The  business  is  mostly  concentrated  in  a 
few  powerful  corporations,  whose  position  in  the  body 
politic  enables  them  to  control  it.     They  do  in  fact 
control  it,  and  impose  such  conditions  upon  travel  and 
transportation  as  they  see  fit,  which  the  public  is  com- 
pelled   to  accept.      These  circumstances  furnish  an 
additional  argument,  if  any  were  needed,  to  show  that 
the  conditions  imposed  by  common  carriers  ought  not 
to  be  adverse  (to  say  the  least)  to  the  dictates  of  public 
policy  and  morality.     The  status  and  relative  position 
of  the  parties  render  any  such  conditions  void.     Con- 
tracts of  common  carriers,  like  those  of  persons  occu- 
pying a  fiduciary  character,  giving  them  a  position  in 
which  they  can  take  undue  advantage  of  the  persons 
with  whom  they  contract,  must  rest  upon  their  fairness 
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and  reasonableness.  It  was  for  the  reason  tbat  the 
limitations  of  liability  first  introduced  by  commoQ 
carriers  into  their  notices  and  bills  of  lading  were  just 
and  reasonable,  that  the  courts  sustained  them.  It  was 
just  and  reasonable  tliat  they  should  not  be  responsi- 
ble for  losses  happening  by  sheer  accident,  or  dangers 
of  navigation  that  no  human  skill  or  vigilance  could 
guard  against ;  it  was  just  and  reasonable  that  they 
should  not  be  chargeable  for  money  or  other  valuable 
articles  liable  to  be  stolen  or  damaged,  unless  apprised 
of  their  character  or  value ;  it  was  just  and  reasonable 
that  they  should  not  be  responsible  for  articles  liable  to 
rapid  decay,  or  for  live  animals  liable  to  get  unruly 
from  fright,  and  to  injure  themselves  in  that  state, 
when  such  articles  or  live  animals  became  injured 
without  their  fault  or  negligence.  And  when  any  of 
these  just  and  reasonable  excuses  were  incorporated 
into  notices  or  special  contracts  assented  to  by  their 
customers,  the  law  might  well  give  effect  to  them 
without  ihe  violation  of  any  important  principle, 
although  modifying  the  strict  rules  of  responsibility 
imposed  by  the  common  law.  The  improved  state  of 
society  and  the  better  administration  of  the  laws  had 
diminished  the  opportunities  of  collusion  and  bad  faith 
on  the  part  of  the  carrier,  and  rendered  less  imperative 
the  application  of  the  iron  rule,  that  he  must  be  re- 
sponsible at  all  events.  Hence  the  exemptions  referred 
to  were  deemed  reasonable  and  proper  to  be  allowed^ 
But  the  proposition  to  allow  a  public  carrier  to  aban- 
don altogether  his  obligations  to  the  public,  and  stipu- 
late for  exemptions  that  are  unreasonable  and  im- 
propt^  amounting  to  an  abdication  of  the  essential 
duties  of  his  employment,  would  never  have  been  en- 
tertained  by  the  sages  of  the  law. 

Hence,  as  before  remarked,  we  regard  the  English 
statute,  called  the  railway  and  canal  traffic  act,  passed 
in  1854,  which  declared  void  all  notices  and  conditions 
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made  by  common  carriers,  except  such  as  the  judge  at 
the  trial  or  the  courts  should  hold  just  and  reasonable, 
as  substantially  a  return  to  the  rules  of  the  common 
law*.  It  would  have  been  more  strictly  so,  perhaps, 
had  the  reasonableness  of  the  contract  been  referred  to 
the  law  instead  of  the  individual  judges.  The  de- 
cisions made  for  more  than  half  a  century  before  the 
courts  commenced  the  abnormal  course  which  led  to 
the  necessity  of  that  statute,  giving  effect  to  certain 
classes  of  exemptions  stipulated  for  by  the  carrier,  may 
be  regarded  as  anthorities  on  the  question  as  to  what 
exemptions  are  jnst  and  reasonable.  So  the  decisions 
of  our  own  courts  are  entitled  to  like  effect  when  not 
made  under  the  fallacious  notion  that  every  special 
contract  imposed  by  the  common  carrier  on  his  cus- 
tomers must  be  carried  into  effect,  for  the  simple  reason 
that  it  was  entered  into  without  regard  to  the  char- 
acter of  the  contract  and  the  relative  situation  of  the 
parties. 

Conceding,  therefore,  that  special  contracts,  made 
by  common  carriers  with  their  customers,  limiting  their 
liability,  are  good  and  valid,  so  far  as  they  are  just  and 
reasonable ;  to  the  extent,  for  example,  of  excusing 
them  for  all  losses  happening  by  accident,  without  any 
negligence  or  fraud  on  their  part ;  when  they  ask  to  go 
still  further,  and  to  be  excused  for  negligence — an  ex- 
cuse so  repugnant  to  the  law  of  their  foundation  and  to 
the  public  good — they  have  no  longer  any  plea  of  jus- 
tice or  reason  to  support  such  a  stipulation,  but  the 
contrary.  And  then,  the  inequality  of  the  parties,  the 
compulsion  under  which  the  customer  is  placed,  and 
the  obligations  of  the  carrier  to  the  public,  operate  with 
full  force  to  divest  the  transaction  of  validity. 

On  this  subject  the  remarks  of  Chief  Justice  Red- 
field,  in  his  recent  collection  of  American  railway 
cases,  seem  to  us  eminently  just.  ^'It  being  clearly 
established,  then,"  says  he,    '^  that  common  carriers 


522  AMERICAN    RAILWAY    REPORTS. 

New  York  Central  R  R.  Co.  «.  Lockwood. 

liave  public  duties  which  they  are  bound  to  dischai^ 
with  impartiality,  we  must  conclude  that  they  can  not, 
either  by  notices  or  special  contracts,  release  themselves 
from  the  performance  of  these  public  duties,  even  by 
the  consent  of  those  who  employ  them  ;  for  all  extor- 
tion is  done  by  the  apparent  consent  of  the  victim.  A 
public  oflScer  or  servant,  who  has  a  monopoly  in  his 
department,  has  no  just  right  to  impose  onerous  and 
unreasonable  conditions  upon  those  who  are  compelled 
to  employ  him.'*  And  his  conclusion  is,  that  notwith- 
standing some  exceptional  decisions,  the  law  of  to-day 
stands  substantially  as  follows :  "That  the  exemption 
claimed  \>y  carriers  must  be  reasonable  and  just,  other- 
wise it  will  be  regarded  as  extorted  from  the  owners  of 
the  goods  by  duress  of  circumstances,  and,  therefore, 
not  binding.  2.  That  every  attempt  of  carriers,  by 
general  notices  or  special  contracts,  to  excuse  them- 
selves from  responsibility  for  losses  or  damages  result- 
ing in  any  degree  from  their  own  want  of  care  and  faith- 
fulness, is  against  that  good  faith  which  the  law  requires 
as  the  basis  of  all  contracts  or  employments,  and,  there- 
fore, based  upon  principles  and  a  policy  which  the  law 
will  not  uphold.'' 

The  defendant  endeavors  to  make  a  distinction  be- 
tween gross  and  ordinary  negligence,  and  insists  that 
the  judge  ought  to  have  charged  that  the  contract  was 
at  least  effective  for  excusing  the  latter. 

We  have  already  adverted  to  the  tendency  of  judi- 
cial opinion  adverse  to  the  distinction  between  gross 
and  ordinary  negligence.  Strictly  speaking,  these  ex- 
pressions are  indicative  rather  of  the  degree  of  care  and 
diligence  which  is  due  from  a  party,  and  which  he  fails 
to  perform,  than  of  the  amount  of  inattention,  careless- 
ness, or  stupidity  which  he  exhibits.  If  very  little  care 
is  due  from  him,  and  he  fails  to  bestow  that  little,  it  is 
called  gross  negligence.  If  very  great  care  is  due,  and 
he  fails  to  come  up  to  the  mark  required,  it  is  called 
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slight  negligence.  And  if  ordinary  care  is  due,  such  as 
a  prudent  man  would  exercise  in  his  own  affairs,  failure 
to  bestow  that  amount  of  care  is  called  ordinary  negli- 
gence. In  each  case,  the  negligence,  whatever  epithet 
we  give  it,  is  to  bestow  the  care  and  skill  which  the 
situation  demands  ;  and  hence  it  is  more  strictly  accu- 
rate perhaps  to  call  it  simply  "negligence."  And  this 
seems  to  be  the  tendency  of  modern  authority.  1 
SmitKs  Lead.  Cas.  6th  Am.  ed.  ;  Story  on  Bailments^ 
§  571 ;  Wyld  v.  Pickford,  7  Mees.  &  W.  460 ;  Hinton 
z.  D'ibbon,  2  Q.  B.  661 ;  Wilson  v.  Brett,  11  Mees.  & 
W.  116 ;  Beal  v.  South  Devon  R.  Co.,  3  HurlsL  &  C. 
837 ;  E.  ff.,  1  C.  B.  600 ;  14  How.  486 ;  16  Id.  474. 
If  they  mean  more  than  this,  and  seek  to  abolish  the 
distinction  of  degrees  of  care,  skill,  and  diligence  re- 
quired in  the  performance  of  various  duties  and  the  ful- 
fillment of  various  contracts,  we  think  they  go  too  far ; 
since  the  requirement  of  different  degrees  of  care  in 
different  situations  is  too  firmly  settled  and  fixed  in  the 
law  to  be  ignored  or  changed.  The  compilers  of  the 
French  Civil  Code  undertook  to  abolish  these  distinc- 
tions by  enacting  that  ''every  act  whatever  of  man  that 
causes  damage  to  another,  obliges  him  by  whose  fault 
it  happened  to  repair  it."  Art.  1382.  Toullieb,  in  his 
commentary  on  the  Code,  regards  this  as  a  happy 
thought,  and  a  return  to  the  law  of  nature.  Vol.  6,  p. 
243.  But  such  an  iron  rule  is  too  regardless  of  the 
foundation  principles  of  human  duty,  and  must  often 
operate  with  great  severity  and  injustice. 

In  the  case  before  us,  the  law,  in  the  absence  of 
special  contract,  fixes  the  degree  of  care  and  diligence 
due  from  the  railroad  company  to  the  persons  carried 
on  its  trains.  A  failure  to  exercise  such  care  and  dili- 
gence is  negligence.  It  needs  no  epithet  properly  and 
legally  to  describe  it.  If  it  is  against  the  policy  of  the 
law  to  allow  stipulations  which  will  relieve  the  com- 
pany from  the  exercise  of  that  care  and  diligence,  or 
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which,  in  other  words,  will  excuse  them  for  negUgence 
in  the  performance  of  that  duty,  then  the  company  re- 
mains liable  for  such  negligence.  The  question  whether 
the  company  was  guilty  of  negligence  in  this  case, 
which  caused  the  injury  sustained  by  the  plaintiff,  was 
fairly  left  to  the  jury.  It  was  unnecessary  to  tell  them 
whether,  in  the  language  of  law  writers,  such  negli- 
gence would  be  called  gross  or  ordinary. 

The  conclusions  to  which  we  have  come  are  : 

First  That  a  common  carrier  can  not  lawfully 
stipulate  for  exemption  from  responsibility  when  such 
exemption  is  not  just  and  reasonable  in  the  eye  of  the 
law. 

Secondly.  That  itis  not  just  and  reasonable  in  the  eye 
of  the  law  for  a  common  carrier  to  stipulate  for  exemp- 
tion from  responsibility  for  the  negligence  of  himself  or 
his  servants. 

Thirdly.  That  these  rules  apply  both  to  carriers  of 
goods  and  carriers  of  passengers  for  hire,  and  with 
special  force  to  the  latter. 

Fourthly.  That  a  drover  traveling  on  a  pass,  such 
as  was  given  in  this  case,  for  the  purpose  of  taking  care 
of  his  stock  on  the  train,  is  a  passenger  for  hire. 

These  conclusions  decide  the  present  case,  and  re- 
quire a  judgment  of  aflBrmance.  We  purposely  abstain 
from  expressing  any  opinion  as  to  what  would  have 
been  the  result  of  our  judgment  had  we  considered 
the  plaintiff  a  free  passenger  instead  of  a  passenger  for 
hire. 


Judgment  affirmed. 
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POUCHER  t?.  THE  NEW  YORK  CENTRAL  RAIL- 
ROAD COMPANY. 

49  New  Toriy  268. 

Court  0/  Appeals  qf  Nev>  YorTc;  April  Termy  1872. 

Carri«xB.  Special  oontraot  Hmiting  liability.  A  contract  for  the 
transportation  of  sheep  by  railroad  provided  that  the  owner  *  *  should 
go  or  send  some  person  or  persons  in  the  same  train  with  the  stock 
to  take  charge  of  the  same,  who  should  be  carried  free  of  charge, 
and  who  should  take  all  the  risks  of  personal  injury  from  whatever 
cause,  whether  of  negligence  of  the  railroad  company,  its  agents, 
or  otherwise.*'  He  also  received  a  pass  which  provided  that  its 
acceptance  should  be  considered  ^'  a  waiver  of  all  claims  against  the 
company  for  personal  injury  received  when  on  the  above  train." 
After  the  sheep  were  loaded,  and  the  train  was  about  starting,  the 
owner,  intending  himself  to  go  with  the  train,  while  passing  the 
tender,  was  struck  and  injured  by  a  stick  of  wood  thrown  therefrom 
by  the  engineer.  In  an  action  by  him  to  recover  damages  from  the 
railroad  company, — Beld,  that  under  the  contract  the  company  was 
exempt  from  liability.  To  bring  the  plaintiff  within  the  stipulation, 
it  was  not  necessary  that  he  should  have  been  actually  riding  on  the 
train  at  the  time  of  his  injury. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  general  term  of  the  supreme  court  in  the  seventh 
judicial  district. 

This  was  an  action  to  recover  damages  for  injury  to 
the  person  of  the  plaintiff,  alleged  to  have  been  caused 
hy  the  defendant's  negligence. 

The  plaintiff  and  defendant  had  entered  into  an 
agreement  in  writing  for  the  transportation  by  the  de- 
fendant for  the  plaintiff  of  a  car-load  of  sheep.    The 
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contract  provided  that  the  plaintiff  *^  should  go  or  send 
some  person  or  persons  in  the  same  train  with  the  stock 
to  take  charge  of  the  same,  who  should  be  carried  free 
of  charge,  and  who  should  take  all  the  risks  of  personal 
injury  from  whatever  cause,  whether  of  negligence  of 
defendant,  its  agents,  or  otherwise."  The  pass  received 
by  the  plaintiff  when  the  contract  was  entered  into,  pro- 
vided that  its  acceptance  should  be  considered  "a 
waiver  of  all  claims  against  the  company  for  personal 
injury  received  when  on  the  above  train."  The  plain- 
tiff, intending  himself  to  go  with  the  sheep,  loaded 
them  upon  defendant's  train,  and  afterwards,  in  pass- 
ing the  tender  to  the  engine  of  the  train,  was  struck 
upon  the  foot  by  a  large  stick  of  wood  thrown  from  the 
tender  by  the  etigineer,  and  was  seriously  injured. 

Defendant's  counsel  moved  for  a  nonsuit  upon  the 
ground,  among  others,  that,  under  the  contract,  de- 
fendant was  exempted  from  liability.  The  motion  was 
denied,  and  the  jury  rendered  a  verdict  for  plaintiff. 
A  motion  for  a  new  trial  was  made  by  the  defendant, 
upon  the  judge's  minutes,  which  was  denied.  The  de- 
fendant appealed  to  the  general  term,  and  obtained  a 
stay  of  proceedings  upon  the  verdict,  pending  the  ap- 
peal. The  general  term  affirmed  the  order  denying  a 
new  trial,  and  directed  judgment  for  the  plaintiff  upon 
the  verdict.  The  defendant  appealed  to  the  court  of 
appeals. 

Samuel  Handy  for  the  appellant. 

/.  Welling^  for  the  respondent. 

Rapallo,  J. — ^The  questions  of  negligence  on  the 
part  of  the  defendant,  and  of  contributing  negligence 
on  the  part  of  the  plaintiff,  were  upon  the  evidence 
proper  for  the  consideration  of  the  jury,  and  on  these 
questions  their  verdict  is  conclusive. 
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But  we  are  of  opinion  that,  under  the  contract 
between  the  plaintiff  and  the  defendant,  the  latter  was 
exempted  from  liability  for  the  injury  sustained  by  the 
plaintiflF  through  the  negligence  of  its  servants,  and 
that  the  motion  for  a  nonsuit  on  this  ground  should 
have  been  granted.  The  injury  complained  of  was 
sustained  by  the  plaintiff  while  he  was  on  the  defend- 
ant's premises,  moving  about  the  train  on  which  his 
animals  were  laden,  for  the  purpose  of  taking  care 
of  them,  and  engaged  in  the  performance  of  that  duty. 
His  only  business  there  was  to  take  charge  of  the  stock 
in  pursuance  of  the  terms  of  the  contract.  The  train 
was  about  starting,  and  he  was  to  go  in  it  according  to 
the  terms  of  the  contract,  being  provided  with  a  free 
pass  for  that  purpose.  The  contract  provided  that  he 
should  go  or  send  some  person  on  the  same  train  with  the 
stock,  to  take  charge  of  it,  who  should  be  carried  free 
of  charge,  and  that  such  person  so  riding  free  should 
take  all  the  risk  of  personal  injury  from  whatever 
cause,  whether  of  negligence  of  the  defendant,  or  its 
agents,  or  otherwise.  We  do  not  think  it  necessary,  to 
bring  the  plaintiff  within  the  operation  of  this  stipula- 
tion, that  he  should  have  been  actually  riding  at  the 
time  of  his  injury.  The  train  had  been  formed,  and 
was  about  to  start.  The  plaintiff  was  there,  under  the 
contract,  as  a  passenger,  furnished  with  a  pass  en- 
titling him  to  ride  free,  and  coming  from  the  perform- 
ance of  the  duties  contemplated  by  his  contract.  These 
features  did  not  exist  in  the  case  of  Stinson  0.  New 
York  Central  R.  R.  Co.,  32  N.  T.  833,  and  the  decision 
in  that  case  comments  upon  their  absence.  We  think 
the  plaintiff  was  fairly  within  the  stipulation  contained 
in  this  contract.  Northrup  v.  Railroad  Passenger 
Assurance  (Jo.,  43  If.  T.  516. 

The  judgment  should  be  reversed,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 
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Grover,  Folger,  and  Allen,  JJ.,  concurred- 
Church,  Ch.  J.,  and  Peoeham,  J.,  did  not  vote. 
Judgment  reversed. 


RAWSON  7i.  THE  PENNSYLVANIA  RAILROAD 

COMPANY. 

48  Ifm  York^  212. 

Commission  of  Appeals  of  New  TorJc ;  January 

Term,  1872. 

Oarrien.  Baggage.  Married  women.  Wearing  apparel  and  personal 
ornaments,  the  paraphernalia  of  a  married  woman,  given  to  her  by 
her  husband,  are,  under  the  statutes  of  New  York  in  reference  to 
the  property  of  married  women,  her  separate  property;  and  an 
action  against  a  railway  company  to  recover  damages  for  their  loss 
or  destruction,  is  properly  brought  in  her  name. 

Carrien.  Limiting  liability  for  loss  of  baggage,  by  notice  on  ticket. 
Matter  printed  upon  the  face  of  a  railroad  ticket,  stating  the  terms 
upon  which  passengers'  baggage  will  be  carried  by  the  railway 
company,  is  within  the  rule  that  a  common  carrier  can  not  limit  his 
liability  by  notice,  but  only  by  express  contract.  The  ticket  does 
not,  generally,  contain  any  contract,  and  is  a  mere  token  <» 
voucher. 

Although,  if  the  attention  of  a  passenger  is  called  to  such  a  notice 
when  his  ticket  is  purchased,  or  if  it  is  shown  that  he  knows  of  the 
notice  at  the  time,  the  law  may  presume,  in  the  absence  of  ob- 
jection, that  he  assented  to  its  terms,  his  rights  are  not  affected  by 
his  reading  such  notice  after  he  has  purchased  his  ticket,  and  en- 
tered on  his  journey. 
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Appeal  to  the  commission  of  appeals  of  New  York 
from  the  general  term  of  the  supreme  court  in  the  first 
judicial  department. 

This  was  an  action  to  recover  the  value  of  two 
trunks,  destroyed  while  being  transported  by  the  de- 
fendant, as  baggage  of  the  plaintiff,  a  passenger  on  the 
defendant's  railroad. 

The  plaintiff  was  a  married  woman,  and  the  trunks 
contained  her  clothing  and  jewelry.  The  greater  part 
of  the  property  had  been  given  to  her  by  her  husband ; 
but  a  large  part  of  it  she  had  recei  ved  from  her  son. 

The  ticket  for  her  passage,  which  she  purchased 
from  the  defendant,  contained  the  following  notice  on 
its  face : 

"This  ticket  entitles  the  holder  to  not  over  80  lbs. 
t>3ggage  free,  and  not  at  rate  exceeding  in  value  100 
dollars,  unless  notice  is  given,  and  an  extra  amount 
paid,  at  doable  first-class  freight  rates.  No  road  repre- 
sented by  either  of  these  tickets  is  responsible  for  the 
passenger  or  baggage  while  upon  any  other  road. 

"(Signed)  H.  R.  Patsok, 

"  General  Passenger  Agents 

The  trunks  were  checked  as  baggage  in  the 
usual  manner.  The  plaintiff  did  not  pay  any  extra 
amount. 

The  jury  found  a  verdict  for  the  plaintiff  for  the 
full  value  of  the  property  destroyed ;  and  judgment 
for  the  plaintiff  was  entered  on  the  verdict.  From  the 
judgment  the  defendant  appealed  to  the  general  term, 
which  affirmed  the  judgment ;  and  the  defendant  again 
appealed. 

A.  J.  Vanderpoel^  for  the  appellant. 

2).  M.  Porter  J  for  the  respondent 
ra.— 84 
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Earl,  Com. — The  first  question  to  be  considered  is^ 
whether  the  property  destroyed  belonged  to  the  plain- 
tiflF  in  such  a  sense  that  she  can  maintain  this  action. 
It  consisted  of  her  wearing  apparel  and  personal  orna- 
ments, and  constituted  her  paraphernalia.  A  portion 
of  them  was  given  to  her  by  her  husband,  and  as  to  such 
portion  it  is  claimed  she  had  no  such  property  as  will 
sustain  a  recovery  in  her  name.  At  common  law  the= 
wife's  paraphernalia  during  coverture  ordinarily  be- 
longed to  the  husband,  and  he  could  dispose  of  them ; 
but  he  could  not  dispose  of  them  by  will ;  and  if  the- 
wife  survived  him,  she  could  claim  them  against  all 
persons,  except  the  husband's  creditors.  And  this  com- 
mon-law rule  is  substantially  embodied  in  our  statutes, 
except  that  the  wife's  paraphernalia  are  secured  to  her 
even  as  against  creditors.  2  Ren.  8tat.y  84,  §§  9, 
10;  Williams  on  Executors^  644;  WillarcPs  Execu- 
tors^ 251 ;  Reeves*  Domestic  Relations,  37. 

For  an  injury  to  or  conversion  of  the  wife's  para* 
phernalia  during  coverture,  the  husband  was,  at  com- 
mon law,  the  proper  party  to  sue,  and  this  rule  has  not 
been  changed  by  our  statutes,  except  so  far  as  the  wife 
can,  in  any  case,  claim  the  paraphernalia  as  her  sepa- 
rate property. 

This  property  was  given  to  the  wife  by  her  husband 
and  her  son.  As  to  so  much  as  was  given  to  her  by  her 
son,  no  question  is  made ;  but  it  is  claimed  that  the 
gift  from  her  husband  to  her  was  invalid,  and  hence 
that  the  property  remained  his.  Prior  to  the  recent 
legislation  in  this  state  in  reference  to  the  rights  of  mar- 
ried women,  gifts  of  personal  property  from  husband 
to  wife  would  be  upheld  in  equity,  though  void  at  com- 
mon law,  and  such  gifts  could  be  impeached  only  by 
creditors.  Graham  v.  Londonderry,  3  Atk.  393  ;  Dem- 
ing  V.  Williams,  26  Conn.  226 ;  Borst  v.  Spelman,  4 
JV.  T.  284;  Neufville  v.  Thomson,  3  Edw.  (iT.  T.)  Ch. 
92 ;  Mews  v.  Mews,  21  Eng.  L.  &  Eq.  556 ;  Reeves^ 
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Bom.  Mel.  3d  ed.  170,  note  1.  In  equity  the  property 
given  would  be  treated  as  the  wife's  separate  estate, 
and  she  would  be  protected  in  its  enjoyment  and  pos- 
session, even  against  the  interference  of  her  husband. 
This  estate,  under  the  statutes  of  1848,  1849,  1860,  and 
1862,  in  reference  to  the  property  of  married  women,  if 
not  absolutely  converted  into  a  legal  estate,  is  clothed 
with  all  the  incidents  of  a  legal  estate,  and  she  is  the 
proper  person  to  sue  and  to  be  sued  in  reference  there- 
to. Hence  I  can  not  doubt  that  this  action  was  properly 
brought  in  the  name  of  the  plaintiflF. 

The  only  other  question  to  be  considered  is,  whether 
the  matter  printed  upon  the  face  of  the  railroad  ticket, 
bought  by  the  plaintiflfatMassillon,  limited  the  liability 
of  the  defendant  ;  and  that  it  did  not,  is  now  too  well 
settled  to  admit  of  dispute.  Blossom  v.  Dodd,  43  iT. 
T,  264.  The  words  thus  printed  do  not  purport  to  em- 
body the  contract  between  the  parties.  They  are  a 
mere  notice  as  to  the  terms  upon  which  a  passenger's 
l^agg^g©  will  t>G  carried,  and  are  entitled  to  no  more 
force  because  they  are  printed  upon  the  face  of  the 
ticket  than  if  they  had  been  printed  on  the  back  of  the 
ticket,  or  a  separate  piece  of  paper  posted  up  at  the 
ticket  office  ;  and  hence  this  case  is  clearly  within  the 
rale  that  a  carrier  can  not  limit  his  liability  by  notice, 
but  can  do  so  only  by  express  contract. 

It  must,  however,  be  admitted  that  if  the  railroad  agent 
had  called  plaintiffs  attention  to  this  language,  when 
he  sold  the  ticket  and  took  her  money,  or  if  it  had  been 
shown  that  she  knew  of  this  language  when  she  paid 
her  money  and  took  the  ticket,  the  law  would  presume, 
in  the  absence  of  objection  on  her  part,  that  she  assented 
to  the  terms  therein  expressed.  But  here  she  testified 
that  she  did  not  read  this  language,  and  there  is  no 
proof  that  she  received  the  ticket  under  such  circum- 
stances that  the  law  will  presume  that  she  must  have 
known  and  understood  the  language,  and  assented  to 
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the  terms.  It  would  be  unreasonable  to  presume  that 
a  passenger,  when  he  buys  a  railroad  ticket  at  a  ticket 
office,  stops  to  read  the  language  printed  upon  it,  audit 
would  be  equally  unreasonable  to  hold  that  a  passenger 
must  take  notice  that  the  language  upon  his  ticket  con- 
tains any  contract,  or  in  any  way  limits  the  carrier's 
common-law  liability. 

A  ticket  does  not  generally  contain  any  contract, 
and  is  not  intended  to.  It  is  a  mere  token  or  voucher 
adopted  for  convenience  to  show  that  the  passenger 
has  paid  his  fare  from  one  place  to  another. 

The  contract  between  these  parties  was  made  when 
the  plaintiff  bought  her  ticket,  and  the  rights  and  duties 
of  the  parties  were  then  determined.  Hence,  even  if 
the  plaintiff  had  read  what  appears  upon  her  ticket 
after  she  had  entered  upon  her  journey,  it  would  have 
made  no  difference  with  her  rights.  She  was  not  then 
obliged  to  submit  to  a  contract  which  she  never  made, 
or  leave  the  train  and  demand  her  baggage. 

I  have,  therefore,  reached  the  conclusion  that  the 
judgment  should  be  affirmed,  with  costs. 

Lbo:n'ARD,  Com.,  did  not  sit. 

Others  concurred. 

Judgment  affirmed. 
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DEVrrT    V.    THE    PACIFIC    EAILROAD    COM- 
PANY. 

60  JfiMtmn,  802. 

istipreme  Court  of  Missouri ;  July  Term^  1872. 

Master  and  aervant.  Oontribative  negligence.  A  brakeman,  while 
at  his  brake  on  the  defendant's  freight  car,  in  passing  a  bridge  was 
struck  by  the  cross  timbers  and  killed.  He  had  passed  the  bridge 
daily,  in  the  same  employment,  during  the  two  or  three  previons 
weeks.  He  had  repeatedly  been  warned  of  the  danger  of  injury 
from  this  bridge ;  and  just  before  reaching  it,  on  this  occasion,  he 
was  seen  sitting  upon  his  brake,  facing  the  bridge.  Eeld^  that, 
under  the  circumstances,  his  own  negligence  contributed  to  the 
injury,  and  therefore  the  defendant  was  not  liable  for  resulting 
damages. 

The  deceased  having  also  had  knowledge  of  his  exposure  to  danger 
in  serving  as  brakeman  upon  a  train  having  to  pass  bridges  not 
high  enough  to  permit  him  to  pass  under  them  while  standing  at 
full  height  upon  a  car,  and  having  with  such  knowledge  continued 
in  the  defendant's  service  until  killed  by  coming  in  contact  with 
one  of  such  bridges, — Hdd^  that  the  defendant  was  not  liable 
for  the  resulting  damages  on  the  ground  of  negligence  in  the 
construction  of  the  bridge.  In  such  a  case  the  servant  himself 
assumes  the  risk,  and  it  can  not  be  charged  upon  the  employer. 

Appeal  to  the  supreme  court  of  Missoari  from  the 
court  of  common  pleas  of  Kansas  City. 

This  was  an  action  to  recover  damages  for  causing 
the  death  of  a  minor  son  of  the  plaintiff.  The  facts  of 
the  case,  and  the  questions  arising  upon  them,  are 
stated  in  the  opinion.  The  plaintiff  recovered  judg- 
ment ;  from  which  the  defendant  appealed. 
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/.  N.  Litton^  for  the  appellant. 
W.  E.  Sheffield^  for  the  respondent. 

Bliss,  J. — The  plaintiff  recovered  damages  below, 
under  section  3  of  the  damage  act,  for  the  death  of  her 
minor  son  while  in  defendant's  employ.  The  facts  are 
undisputed.  The  plaintiff's  son  was  a  brakeman  on  a 
freight  train,  and  was  killed  while  at  his  brake,  upon 
the  top  of  ^  freight  car,  in  passing  through  Post  Oak 
bridge,  the  cross  timbers  on  the  top  of  the  bridge  being 
BO  low  as  to  strike  his  head.  The  accident  occurred  in 
the  day  time,  and  it  was  shown  that  deceased  had  been 
in  defendant's  employ  about  three  weeks  ;  that  he  had 
passed  this  bridge  every  day  during  that  time  ;  that  he 
had  repeatedly  been  warned  to  look  out  for  this  and 
other  bridges ;  that  when  last  seen,  just  before  reach- 
ing the  bridge,  he  was  sitting  upon  his  brake,  facing  it. 
The  following  instructions,  asked  by  defendant  and 
refused,  raised  the  only  legal  questions  necessary  to  be 
considered : 

'^  If  the  jury  believe  from  the  evidence  that  the  de- 
ceased, James  Devitt,  while  in  the  employment  of  his 
duty  as  brakeman,  passed  over  the  bridge  in  question 
(Post  Oak  bridge)  daily  for  the  space  of  two  or  three 
weeks,  and  that  he  knew  the  danger  of  coming  in  con- 
tact with  the  top  of  said  bridge,  and  that  his  attention 
had  been  called  to  the  danger  of  injury  from  the  low- 
ness  of  the  bridges  on  his  route,  and  that  with  this 
knowledge  he  sat  upon  the  top  of  the  brake  on  the 
freight  car,  and  while  so  sitting  there  was  in  passing 
struck  by  the  top  thereof  and  killed,  then  the  jury  are 
instructed  that  this  was  contributory  negligence  on  the 
part  of  deceased,  and  that  plaintiff  can  not  recover.'' 

*'If  the  deceased  knew  of  the  exposure  to  danger 
in  serving  as  brakeman  for  defendant  upon  a  train 
having  to  pass  bridges  insufficiently  high  to  permit  him 
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to  pass  under  them  while  standing  at  full  height  on 
the  top  of  a  car  ;  and  with  such  knowledge  consented 
to  and  did  continue  in  the  service  of  the  defendant  as 
fjuch  brakeman,  and  was  thereafter  killed  by  coming 
in  contact  with  the  top  of  one  of  said  bridges,  then  the 
plaintiff  can  not  recover  from  the  defendant  from  any 
negligence  in  the  construction  of  the  bridge." 

Both  these  instructions  should  have  been  given. 
Upon  the  facts  supposed  in  one,  the  deceased  was 
killed  in  consequence  of  his  own  negligencv,  which 
not  only  contributed  to  but  was  the  immediate  <'ause 
of  his  death  ;  and  upon  the  hypothesis  embi-aced  in 
the  other,  the  deceased  voluntarily  encountered  the 
danger,  took  upon  himself  the  risk  of  the  low  bridge, 
well  knowing  its  height;  and  even  though  it  was 
wrongfully  built  at  that  height,  and  would  charge  the 
defendant  under  other  circumstances,  the  plaintiff  can 
not  recover. 

1.  Upon  the  facts  first  supposed,  it  would  almost 
eeem  that  the  deceased  committed  suicide ;  at  least, 
that  he  was  trying  the  extremely  hazardous  experiment 
of  sitting  upon  the  brake,  which  was  a  high  one,  and 
which  elevated  him  higher  than  he  would  have  been 
upon  his  feet,  to  see  whether  he  could  stoop  sufficiently 
to  clear  the  timber.  It  would  be  difficult  to  imagine  a 
clearer  case  of  contributory  negligence ;  and  if  one 
guilty  of  it  could  recover,  or  his  friends  for  him,  if  the 
<^xperittient  proved  fatal,  we  must  necessarily  ignore 
ilie  legal  consequences  of  such  negligence.  Upon  this 
point  counsel  claim  that  the  jury  had  already  been 
properly  instructed,  and  that  the  instruction  refused 
was  superfluous.  It  is  true  that  the  jury  had  been  told 
that  if  they  believed  that  said  Devitt  was  killed  by 
reason  of  the  negligence  of  defendant  in  building  the 
bridge,  '*  without  negligence  oa  his  part  contributing 
thereto,"  they  should  find  for  plaintiff.  This  proviso 
in  regard  to  contributory  negligence  was  general  in  its 
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terms,  and  migLt  not  be  understood  by  the  jniy.  We^ 
all  know  that  jurors,  where,  as  in  Missouri,  verbal  ex- 
planation by  the  court  is  forbidden,  are  liable  to  be  de- 
ceived as  to  the  law,  even  when  correctly  stated.  In- 
structions are  apt  to  assume  too  much  of  an  abstract 
character  ;  and  if  the  other  party,  in  order  to  prevent 
misconstruction,  asks  to  have  the  law  applied  to  the 
facts,  as  he  claims  them  to  be,  by  an  additional  appro- 
priate instruction,  it  should  be  given.  The  jury  might 
not  know  what  was  contributory  negligence,  and  there- 
fore the  defendant  had  a  right  to  have  the  matter  ex- 
plained, and  to  require  that  they  be  told  that  certain 
facts  which  the  evidence  tended  to  establish  constituted 
such  negligence. 

2.  Upon  the  other  point  the  law  is  settled.  An  em- 
ploye or  servant  can  not  recover  for  injuries  received 
from  the  negligence  of  other  servants  when  the  prin- 
cipal is  not  at  fault.  But  if  the  principal  has  been 
guilty  of  fault  or  negligence,  either  in  providing  suit- 
able machinery,  or  in  the  selection  or  employment  of 
agents  or  servants,  and  inj  ury  arise  in  consequence,  he 
must  respond  in  damages.  The  liability  is,  however, 
modified  when  the  servant  himself,  well  knowing  the 
default  of  his  principal,  as  in  providing  defective  or 
unsuitable  machinery,  voluntarily  enters  upon  the  em- 
ployment. By  so  doing  he  assumes  the  risk,  and 
hence  can  not  charge  it  to  his  employer.  Wright  tj. 
New  York  Central  R.  R.  Co.,  25  N.  Y.  666 ;  Buzzell  v. 
Laconia  M.  Co.,  43  Me.  113 ;  Thayer  v.  State  Line,  &c» 
R  R.  Co.,  22  Ind.  26 ;  Hayden  v.  Smithville  M.  Co., 
29  Conn.  548 ;  Mad  River,  &c.  R.  R.  Co.  v.  Barber,  5 
Ohio  St.  541.  Much  of  the  work  of  the  country  is 
done  without  the  employment  of  the  best  machinery, 
or  th  3  most  competent  men  ;  and  it  would  bedisa^troua 
if  those  prosecuting  it  were  held  to  insure  the  safety  of 
all  who  enter  their  service.  If  persons  are  induced  to 
engage,  in  ignorance  of  such  neglect,  and  are  injured 
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in  consequence,  they  should  be  entitled  to  compensa- 
tioD ;  but  if  advised  of  it,  they  assume  its  risk.  They 
contract  with  reference  to  things  as  they  are  known  to 
be ;  and  no  contract  is  violated  and  no  wrong  is  done 
if  they  suffer  from  a  neglect  whose  risk  they  assumed. 
Volenti  nan  fit  injuria. 

All  concurred. 

Judgment  reversed. 


WOESTEE    %.    POETT-SECOND    STEEET    h 
GEAND  STEEET  PEEEY  EAILEOAD 

COMPANY. 

ffO  Nem  TorJ^  208. 

Court  0/ Appeals  of  Hew  TorJc;  Notemher  Term^  1872. 

KegUgenott.  Defeot  in  Track.  A  railroad  company  that  lays  its 
tracks  in  a  street  or  public  highway  is  nnder  obligation  to  lay  them 
in  a  proper  manner,  and  to  keep  them  in  repair ;  and  if  an  injury 
occurs,  by  reason  of  a  neglect  in  either  of  these  respects,  the  com- 
pany is  liable  for  the  resulting  damage.  80  heldj  in  an  action 
for  injury  to  a  horse  that,  while  being  driven  by  his  owner  over  a 
street-railroad  track,  stepped  into  a  hole,  was  thrown  down,  and 
fatally  injured. 

Notice  to  the  railroad  company  of  a  patent  defect  is  not  necessary  to 
maintain  such  an  action.  An  omission  to  know  that  such  a  defect 
existed,  is  prima  facie  negligence  as  much  as  an  omission  to  repair 
after  notice. 

The  presumption  of  negligence  is  complete  when  it  appears  that  the 
defect  existed  and  an  injury  was  caused  thereby.  If  circumstances 
exist,  showing  absence  of  negligi  uce,  they  must  be  proved  by  the 
railroad  company. 
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Worater  fj.- Forty-second  street,  &c.  R.  R.  Co. 

Appeal  to  the  court  of  appeals  of  New  York  from 
the  court  of  common  pleas  for  the  city  and  county  of 
New  York. 

This  was  an  action  to  recover  damages  for  an  injury 
to  the  plaintiflPs  horse,  resulting  in  his  death,  alleged 
to  have  been  caused  by  his  stepping  into  a  hole  in  the 
defendant's  track  in  one  of  the  streets  of  the  city  of 
New  York. 

The  action  was  brought  in  the  marine  court  of  the 
city  of  New  York.  The  special  term  dismissed  the  com- 
plaint upon  the  ground  that  there  was  no  evidence 
showing  that  defendant  was  aware  of  the  bad  condi- 
tion of  its  track,  or  that  the  same  was  in  such  condition 
for  a  length  of  time  that  would  imply  knowledge ;  and 
judgment  was  entered  for  the  defendant.  The  plaintiff 
appealed  to  the  general  term,  which  affirmed  the  judg- 
ment, and  he  again  appealed  to  the  common  pleas  of 
the  city  and  county  of  New  York,  in  which  court  the 
judgment  was  reversed.  From  this  judgment  of 
reversal  the  defendant  appealed  to  the  court  of  apx)eal8. 

Moses  Mj/y  for  the  appellant. 

J.  E.  AnthoUj  for  the  respondent. 

Church,  Ch.  J. — We  are  to  assume  that  the  defend- 
ant had  a  lawful  right  to  lay  its  tracks  in  the  street, 
where  the  injury  occurred,  but  this  right  carries  with 
it  the  obligation  to  lay  the  tracks  in  a  proper  manner 
and  keep  them  in.  repair;  and  if  an  injury  occurs 
by  reason  of  neglect  in  either  of  these  respects  the 
defendant  is  liable  in  damages.  Fash  v.  Jhird 
avenue  R.  E.  Co.,  1  I>a2y  {K  T.)  148 ;  11  Pa.  141. 
The  defect  was  immediately  connected  with  the  track, 
and  was  plainly  visible  to  the  employes  of  the  defend- 
ant, who  were  constantly  operating  the  road.  The  duty 
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of  remedying  the  defect  was  affirmative  and  abso- 
lute. Notice  to  the  defendants  of  the  delect  was 
not  necessary,  86  N.  Y.  68.  It  was  their 
duty  to  know  it.  It  was  patent,  and  an  omis- 
sion to  know  that  such  a  defect  existed  was  prima 
facte  negligence  as  much  as  an  omission  to  re- 
pair after  notice.  The  facts  tended  to  prove  that  the 
defect  had  existed  for  some  days.  The  learned  judge 
"who  presided  nonsuited  the  plaintiff  because  the  de- 
fendant had  no  notice  of  the  defects,  and  because  they 
had  not  existed  for  such  a  length  of  time  as  10  create 
the  presumption  of  knowledge.  The  ruling  was  erro- 
neous. The  presumption  of  knowledge  arises  from  the 
existence  of  the  defects  themselves.  The  plaintiff  was 
only  required  to  show  that  the  injury  resulted  from  the 
road  being  out  of  repair,  and  if  circumstances  existed 
showing  absence  of  negligence,  it  was  for  the  defend- 
ant to  prove  them.  The  presumption  of  negligence  was 
complete  when  it  appeared  that  defects  existed  and  an 
injury  was  caused  thereby.  In  some  cases  notice  to 
municipal  corporations,  express  or  implied,  of  defects 
or  obstructions  in  the  streets,  is  requisite  to  create  a 
liability  for  damages  for  an  injury  produced  by  reason 
of  them,  but  the  authority  of  these  cases  has  no  appli- 
cation here.  Hutson  v.  Mayor,  &c.,  9  N.  T.  163; 
Griffin  ©.  Mayor,  &c.  Id.  466. 

The  judgment  of  reversal  must  be  affirmed. 

All  concurred. 

Judgment  affirmed. 
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BROWN   t.    THE   HANNIBAL   &   ST.    JOSEPH 

EAILROAD  COMPANY. 

60  Minouri^  461. 

Supreme  Court  of  Missouri  ;  August  Term^  1872. 

Kegligenoe.  Ii^Jiuy  to  person  crossing  tarack.  Where  a  public  crosa- 
ing  of  a  railway  track  is  obstructed  by  a  train  stopping  there  to  un- 
load the  cars,  so  that  passers  are  obliged  to  cross  at  other  points,  the 
railroad  company  is  bonnd  to  use  ordinary  care  and  diligence  to 
prevent  injury  to  them.  And  where  persons  are  in  the  habit,  when 
the  public  crossing  is  so  obstructed,  of  crossing  at  another  place,  the 
agents  and  servants  of  the  company  are  bouhd  to  take  notice  of  the 
fact,  and  use  proper  precautions.  The  company  is  liable  for 
damages  to  a  person  injured  by  its  negligence,  at  such  a  point  on  its 
track,  although  such  person  had  no  authority  to  cross  the  track  at 
that  place. 

Appeal  to  the  supreme  court  of  Missouri  Irom  the 
circuit  court  of  Clinton  county. 

This  was  an  action  to  recover  damages  for  injuries 
to  the  person  of  the  plaintiflf,  received  by  being  run  over 
by  the  defendant' s  railway  train.  The  facts  of  the  case  are 
stated  in  the  opinion.  The  jur}*^  found  a  verdict  for  the 
plaiutiif,  and  judgment  was  entered  thereon ;  from 
which  the  defendant  appealed. 

Hall  A  Oli'der^  for  the  appellant 

Wm.  Benry^  Jr.y  for  the  respondent. 

Wagner,  J. — This  was  an  action  commenced  in  the 
court  below  by  the  plaintiff,  for  the  purpose  of  recover- 
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ing  damages  for  personal  injuries.  It  appears  from  the 
record  that  the  plaintiff  was  in  the  town  of  Cameron, 
and  wanted  to  cross  the  street  where  the  defendant's 
track  was  laid  upon  the  same ;  that  before  she  arrived 
at  the  crossing  she  discovered  that  a  train  of  cars  was 
standing  upon  the  track  and  the  crossing  was  obstructed, 
HO  that  she  could  not  pass  at  that  place.  She  then 
turned  and  crossed  the  track  at  a  different  place,  where 
there  was  no  public  crossing,  but  there  was  a  path 
where  people  were  accustomed  to  cross  occasionally 
but  it  does  not  seem  that  the  road  had  ever  authorized 
any  body  to  cross  at  that  particular  place.  When 
plaintiff  went  on  the  track  there  was  an  engine  and 
tender  standing  about  six  feet  distant,  and  as  she  had 
nearly  crossed  over,  the  cars  commenced  moving  and  the 
tender  struck  her,  the  wheel  passing  over  one  of  her 
legs,  just  above  the  ankle,  crushing  it  so  that  amputa- 
tion became  necessary.  She  swears  that  no  signal  was 
given  of  the  moving  of  the  train,  and  the  first  notice  she 
had  of  the  cars  moving  was  being  strnck  by  them. 
There  was  no  other  evidence  tending  to  prove  that  no 
bell  was  rung  when  the  engine  was  started.  On  the 
other  hand,  there  was  evidence  going  to  show  that  at 
the  time  the  train  was  started  the  bell  was  rung  and  the 
alarm  was  given.  Upon  this  state  of  facts  the  court  made 
the  following  declarations  of  law  for  the  plaintiff : 

1.  **  If  the  jury  believe,  from  the  evidence,  that  the 
defendant,  through  the  negligence  and  carelessness  of 
its  agents,  and  without  negligence  of  plaintiff,  inflicted 
upon  the  plaintiff  the  injury  as  mentioned  in  the  peti- 
tion, they  will  find  for  the  plaintiff. 

3.  ^'Railroad  companies,  owing  to  the  dangerous 
character  of  the  business  they  engage  in,  are  held  to  the 
greatest  care  in  the  operation  of  their  machinery  and 
vehicles ;  and  if  the  jury  believe  from  the  evidence  that 
defendant's  agents  or  servants,  in  managing  the  loco- 
motives or  other  machinery,  faUed  to  use  such  care  and 
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caution,  by  which  the  injury  was  done  to  plaintiff,  they 
will  find  for  plaintiff. 

3.  "Even  if  the  jury  should  believe  from  the  evi- 
dence that  the  plaintiff  was  guilty  of  negligence  or  care- 
lessness which  contributed  to  the  injury,  yet  if  they 
further  believe  from  the  evidence  that  the  agents  or 
servants  of  defendant,  managing  the  locomotives  or 
machinery  of  the  defendant  with  which  the  injury  was 
inflicted,  might  have  avoided  the  said  injury  by  use  of 
ordinary  care  and  caution,  the  jury  will  find  for  plain- 
tiff." 

The  court  gave  all  the  instructions  asked  for  by  the 
defendant  except  the  sixth,  which  is  as  follows  : 

6.  "If  the  jury  believe  from  the  evidence  that  the  in- 
jury in  proof  happened  on  the  railroad  track  of  defend- 
ant, and  where  there  was  no  street  or  road  crossing,  the 
plaintiff  can  not  recover,  because  the  defendant,  in  the 
use  of  the  road,  is  bound  to  keep  a  look-out  on  its  own 
ground,  as  against  those  who  have  no  lawful  right  there, 
but  may  use  the  same  for  its  own  lawful  purposes ;  and 
any  one  going  on  said  track  where  there  is  no  street  or 
road  crossing,  is^there  at  his  own  peril  and  in  his  own 
wrong,  and  therefore  can  not  recover,  because  his  own 
wrong  has  contributed  to  his  own  injury." 

The  point  raised  in  this  court,  that  the  evidence  did 
not  correspond  with  the  petition,  we  do  not  think  can 
be  maintained.  The  allegation  in  the  petition  was  that 
the  injury  occurred  at  a  public  crossing,  and  the  proof 
showed  that  it  happened  at  a  private  crossing  ;  but  no 
objection  was  made  to  it  on  that  account  in  the  court 
below,  and  no  advantage  was  attempted  to  be  taken  in 
the  manner  pointed  out  by  statute.  Fischer  tj.  Max, 
49  Mo.  404 ;    Wagn.  Stat.  1033,  §  1. 

With  the  weight  of  testimony  we  have  nothing  to 
do.  It  is  sufficient  for  us  that  both  parties  introduced 
evidence  tending  to  prove  their  respective  allegations. 
The  authorities  mostly  cited  and  relied  on  by  the  de- 
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fendant  are  from  courts  where  the  established  law  is 
that  the  courts  themselves  determine  what  is  negligence, 
and  take  the  case  from  the  jury  when,  in  their  opinion, 
the  evidence  shows  that  the  plaintiff  has  been  guilty  of 
any  carelessness  or  negligence  which  contributed  to  ihe 
accident.  But  in  this  state  a  different  rule  prevails, 
and  where  there  is  any  evidence  in  regard  to  the  issues, 
the  question  of  negligence  must  be  submitted  to  the 
jury  under  instructions  from  the  court. 

To  the  first  instruction  given  to  the  jury  at  the 
instance  of  the  plaintiff  no  reasonable  objection  can  be 
made.  It  makes  the  defendant  liable  if  its  agents  care- 
lessly and  negligently  inflicted  the  injury,  without  the 
plaintiff  being  guilty  of  any  negligence  which  con- 
tributed thereto.  In  reference  to  the  second  instruction 
as  applied  to  this  case,  there  is  some  doubt.  It  asserts 
a  correct  proposition  of  law,  and  if  the  plaintiff  was 
legally  and  rightfully  on  the  track,  of  its  application 
there  could  be  no  question.  But,  owing  to  the  peculiar 
and  clearly  proved  facts,  we  think  this  instruction  may 
very  properly  be  considered  in  conjunction  with  the 
next  succeeding  or  third  instruction,  which  is  'yatirely 
unobjectionable.  Huelsenkamp  v.  Citizens'  B.  Co.,  37 
Mo.  537 ;  Morrissey  t.  Wiggins*  Ferry  Co.,  43  J  Co.  380  ; 
47  Mo.  521. 

The  crossing  was  obstructed  by  the  d'jfendant's 
train,  and  the  plaintiff,  therefore,  to  pursue  her  jour- 
ney, turned  away  and  crossed  at  another  place,  where 
people  were  accustomed  to  cross,  but  it  does  not  ap- 
pear that  they  had  any  license  therefor. 

The  defendant  had  the  right  to  stop  its  train  at  the 
crossing  for  a  reasonable  time,  but  when  the  train  did 
stop,  and  obstructed  the  crossing  for  the  purpose  of 
unloading  cars,  as  was  the  case  here,  were  travelers 
always  obliged  to  wait,  before  they  could  continue  their 
business,  till  the  cars  were  unloaded  \  While  the  rail- 
road company  is  the  absolute  owner  of  its  track,  and 
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has  the  right  to  its  free  and  unmolested  use,  still  it  is 
not  absolved  from  the  exercise  of  ordinary  care  and 
diligence  to  prevent  injury  to  others  when  they  happen 
on  the  track  under  the  circamstances  in  which  the 
plaintiff  was  placed.  Greater  care  and  foresight  must 
necessarily  be  used  within  the  limits  of  a  town  than 
would  be  required  in  the  country.  In  towns  caution 
should  always  be  used.  There  is  no  absolute  rule  as 
to  negligence  to  cover  all  cases.  That  which  is  neg- 
ligence in  one  case,  by  a  change  of  circumstances  will 
become  ordinary  care  in  another,  or  gross  negligence 
in  a  third.  Circumstances,  time,  and  place  must  be 
taken  into  the  account,  and  the  relative  degrees  of  care, 
or  want  of  it,  grow  oat  of  the  surroundings  and  con- 
duct of  both  parties.  The  degree  of  care  required  of 
persons  having  charge  of  locomotives  and  cars,  upon 
tracks  in  towns,  varies  according  to  the  circumstances 
of  the  case,  and  must  be  proportioned  to  the  danger  to 
be  apprehended  of  inflicting  injury  upon  others.  The 
rule  which  would  apply  in  one  case,  or  at  a  certain 
given  time,  miglit  be  entirely  inadequate  as  a  test  when 
applied  to  a  different  state  of  things.  As  the  crossing 
was  obstructed  by  the  act  of  the  defendant,  and  i)er- 
sons  were  in  the  habit  of  going  over  the  private  way, 
we  think  that  the  agents  and  servants  of  the  defendant 
were  bound  to  take  notice  of  these  facts,  and  use  a  pre- 
caution commensurate  with  them. 

The  instruction  refused  for  the  defendant  proceeds 
upon  the  hypothesis  that,  as  the  plaintiff  was  on  the 
road  track  where  there  was  no  road  or  street  crossing, 
she  can  not  recover,  whether  the  defendant  was  negli- 
gent or  not.  This  proposition,  I  admit,  has  many  au- 
thorities to  support  it.  But  a  contrary  doctrine  was 
quoted  approvingly  in  this  court,  in  Huelsenkamp  t^. 
Citizens'  Railway,  supra^  where  cases  were  cited  to 
show  that  for  an  injury  negligently  inflicted  the  de- 
fendant might  be  held  liable,  though  the  plaintiff  was 
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a  trespasser.  See  Lynch  v.  Nurdin,  1  AdolpTi.  <fe  El, 
N,  8.  29,  per  Lord  DEiSTMAiy,  Ch.  J. ;  Eobinson  v.  Cone, 
22  yif.  213 ;  Birge  v.  Gardiner,  19  Conn.  607. 

This  principle  springs  immediately  out  of  the  com- 
mon and  familiar  rule  tliat  every  person  shall  use  his 
own  property  so  as  not  to  hurt  or  injure  another.  It  is 
in  accordance  with  this  principle  that,  though  a  person 
do  a  lawful  thing,  yet  if  any  damage  thereby  befalls 
another,  which  he  could  have  avoided  by  reasonable 
and  proper  care,  he  shall  make  reparation.  As  before 
remarked,  the  defendant' s  right  to  the  exclusive  and 
unmolested  use  of  its  railroad  track  is  undeniable. 
And  we  may  concede  for  the  argument  that  the  plain- 
tiff had  no  right  to  be  on  the  track,  and  that  she  was 
there  improperly,  and  still  it  does  not  follow  that  she 
can  not  recover  for  an  injury  inflicted  upon  her  negli- 
gently. The  right  of  the  defendant  to  the  free,  exclu- 
sive, and  unmolested  use  of  its  railroad  is  nothing 
more  than  the  right  of  every  other  land  proprietor  in 
the  actual  occupancy  and  use  of  his  lands,  and  does 
not  exempt  it  from  the  duty  enjoined  by  law  upon 
every  person  so  to  use  his  own  property  as  not  to  do 
any  unnecessary  or  avoidable  injury  to  another.  The 
fact  that  one  person  is  in  the  wrong  does  not  in  itself 
discharge  another  from  the  observance  of  due  and 
proper  care  toward  him,  or  the  duty  of  so  exercising 
his  own  rights  as  not  to  injure  him  unnecessarily. 
Kerwhacker  v.  C.  C.  &  C.  R.  R.  Co.,  3  Ohio  St.  172. 

The  cases  are  numerous  where  parties  have  been 
held  responsible  for  their  negligence,  although  the 
party  injured  was,  at  the  time  of  the  occurrence,  cul- 
pable, and,  in  some  of  the  cases,  in  the  actual  commis- 
sion of  a  trespass.  Thus,  in  New  Haven  Steamboat, 
Ac.  Co.  V.  Vanderbilt,  16  Conn.  421,  the  supreme  court 
of  Connecticut  held  it  to  be  a  principle  of  law  that 
while  a  party  on  the  one  hand  shall  not  recover  dam- 
ages for  an  injury  which  he  has  brought  upon  himself, 
ni. — 85 
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neither  shall  he,  on  the  other  hand,  be  permitted  to 
shield  himself  from  an  injury  which  he  has  done,  be- 
cause the  party  injured  was  in  the  wrong,  unless  such 
wrong  contributed  to  produce  the  injury;  and  even 
then  it  would  seem  that  the  party  setting  up  such  de 
fense  is  bound  to  use  common  and  ordinary  caution  to 
be  in  the  right. 

In  Birge  n,  Gardiner,  19  Conn.  607,  the  same  court 
says :  ''There  is  a  class  of  cases  in  which  defendants 
have  been  holden  responsible  for  their  misconduct, 
although  culpable  acts  of  trespass  by  the  plaintiffs 
produced  tlie  consequences."  In  the  case  of  Bird  ®. 
Holbrook,  15  Eng.  Com.  Law^  91,  it  was  held  that 
where  the  defendant,  who,  for  the  protection  of  his 
property,  some  of  which  had  been  stolen,  set  a  spring- 
gun,  without  notice,  in  a  walled  garden,  at  a  distance 
from  his  house,  and  the  plaintiff,  having  climbed  over 
the  wall  in  pursuit  of  a  stray  fowl,  was  shot,  he,  the 
defendant,  was  liable  in  damages,  although  the  plaintiff 
brought  the  injury  upon  himself  by  trespassing  upon 
the  defendant's  inclosures. 

The  case  of  Vere  v.  Lord  Cawdor.  11  East^  668, 
was  an  action  of  trespass  for  shooting  and  killing  a 
dog  of  the  plaintiff' s,  in  which  it  was  held  that  a  plea 
in  bar  constituted  no  justification.  It  set  forth  that  the 
lord  of  the  manor  was  possessed  of  a  close,  and  that 
the  defendant,  as  his  gamekeeper,  killed  the  dog  when 
running  after  hares  in  that  close  for  the  preservation  of 
hares,  the  plea  not  averring  that  it  was  necessary  to 
kill  the  dog  for  the  preservation  of  the  hares,  &c.  In 
this  case  Lord  Ellenbobough,  Ch.  J.,  said:  **The 
question  is,  whether  the  plaintiff's  dog  incuri-ed  the 
penalty  of  death  for  running  after  a  hare  in  another's 
ground.  And  if  there  be  any  precedent  of  that  sort, 
which  outrages  all  reason  and  sease^  it  is  of  no  au- 
thority to  govern  other  cases." 

To  the  same  effect  is  the  case  of   Colchester  v. 
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Brooks,  63  Eng.  Com.  Law^  376,  cited  in  1  Smithes 
Lead.  Cas.  132,  a,  where  it  was  held  that,  although 
the  plaiDtiflf  was  chargeable  with  wrong  and  negligence 
in  placing  and  keeping  the  deposit  of  a  bed  of  oysters 
in  the  channel  of  a  navigable  stream,  which  created 
a  public  nuisance,  yet  the  defendant  was  not  justifiable 
in  running  his  vessel  upon  the  deposit,  greatly  injuring 
the  oysters,  when  there  was  room  to  pass  in  the  stream 
without  it,  and  the  injury  could  have  been  avoided  by 
the  use  of  reasonable  care  and  diligence. 

These  authorities  might  be  greatly  multiplied,  but 
a  sufficient  number  have  been  cited  to  show  the  estab- 
lished rule.  -And  in  the  Ohio  case,  before  referred  to, 
it  is  declared  by  the  court  that  |*  where  a  party  has  in 
his  custody  or  control  dangerous  implements  or  meaus 
of  injury,  and  negligently  uses  them,  or  places  them 
in  a  situation  unsafe  to  others,  and  another  person, 
although  at  the  time  even  in  the  commission  of  a  tres- 
pass, or  otherwise  somewhat  in  the  wrong,  sustains  an 
injury,  he  may  be  entitled  to  redress.''  This  we  think 
is  fully  as  broad  as  the  instructions  given  in  this  case. 
The  sixth  instruction  asked  by  the  defendant  and  re- 
fused by  the  court  was  properly  refused. 

The  instructions  given  for  the  plaintiff,  under  all 
the  circumstances  of  this  case,  when  taken  together, 
were  not  objectionable,  and  furnish  no  reason  for  a 
reversal.  The  judgment  in  the  court  below  having 
been  for  the  plaintiff,  will  be  affirmed. 


All  concurred. 


Judgment  affirmed. 
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ROLKE  V.  THE   CHICAGO  &  NORTHWESTERN 

RAILWAY  COMPANY. 

26  Wiseonsin,  537. 

Supreme  Court  of  Wisconsin  ;  June  Term^  1870. 

Negligence.  Injury  by  fire.  Sparks  from  a  construction  train  on  the 
defendant's  railway  set  fire  to  combustibles  on  the  track ;  but,  although 
this  was  known  to  defendant's  servants  in  charge  of  the  train,  they 
took  no  means  to  extiuguish  the  fire  or  prevent  its  spread.  Hiddy 
that  this  was  negligence  on  the  part  of  the  defendant,  which  ren- 
dered it  liable  to  the  plaintiff  for  damages  to  his  property,  caused 
by  the  spread  of  the  fire. 

It  seema,  that  had  the  train  been  a  passenger  train,  instead  of  a  gravel 
train  engaged  in  the  repair  of  the  road^  a  failure  to  stop  the  train 
and  leave  men  to  extinguish  the  fire  might  not  have  been  negli- 
gence. 

Error  from  the  supreme  court  of  Wisconsin  to  the 
county  court  of  Winnebago  county. 

This  was  an  action  to  recover  damages  caused  by  fire 
kindled  on  the  defendant's  railway  track  by  a  spark 
from  its  locomotive,  and  which  spread  to  and  destroyed 
property  of  the  plaintiff.  The  questions  arising  in  the 
case  appear  from  the  opinion.  The  jury  fouud  a  ver- 
dict for  the  defendant,  and  judgment  was  entered,  to 
review  which  the  plaintiff  brought  this  writ  of  error. 

Felker  &  Weishrod^  for  the  plaintiff  in  error. 

Odbe  Boucky  for  the  defendant  in  error. 

Cole,  J. — Among  other  instructions  asked  by  the 
Dlaintiff,  which  the  county  court  refused  to  give,  was 
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one  in  substance  and  to  the  effect  that  if  the  jury  found 
from  the  evidence  that  the  engine  set  a  fire  on  the 
track  of  the  roadway  on  the  day  named,  adjoining  the 
premises  of  the  plaintiff,  and  that  the  servants  of  the 
defendant  in  charge  of  such  engine  and  train  knew  such 
lire  to  be  so  set  and  kindled,  then  the  servants  of  the 
company  were  bound  to  use  ordinary  care  and  dili- 
gence to  extinguish  such  fire  ;  and  if  the  servants  of  the 
defendant  knew  the  fire  was  so  set  at  or  about  the  time 
it  was  so  set,  and  used  no  efforts  whatever  to  extinguish 
such  fire,  but  went  away  and  left  it  burning,  such  con- 
duct on  the  part  of  the  servants  of  the  company  was 
evidence  of  negligence,  and  ought  to  be  taken  into  con- 
sideration in  determining  the  question  whether  the 
train  was  managed  with  care  with  regard  to  fire.  We 
think  this  instruction  should  have  been  given.  It  ap- 
pears that  the  train  in  question  was  a  gravel  train,  en- 
gaged in  the  repair  of  the  road-bed,  and  had  about 
twenty-eight  men  on  the  train.  And  even  if  it  had  been 
prudent  and  necessary  for  the  train  itself  to  move  off  to 
the  proper  station  as  soon  as  it  was  unloaded,  in  order 
to  avoid  collision  with  other  trains,  what  diflSculty  was 
there  in  leaving  behind  a  sufficient  number  of  men  to 
put  out  the  fire  ?  It  was  a  dry  time  in  the  summer, 
when  a  fire  kindled  upon  the  track  of  the  road  would 
very  likely  spread  to  the  adjoining  premises.  Men  of 
ordinary  care  would,  under  such  circumstances,  use 
proper  diligence  to  prevent  the  fire  from  communicat- 
ing .to  the  property  of  others.  And,  if,  according  to 
the  hypothesis  upon  which  the  instruction  is  framed, 
the  employes  of  the  company  knew  that  a  fire  had  been 
kindled  on  the  track  by  means  of  the  locomotive,  they 
were  certainly  bound  to  use  ordinary  care  and  diligence 
to  extinguish  it ;  and  if  they  used  no  efforts  whatever 
to  extinguish  it,  but  went  away  and  left  it  burning, 
such  conduct,  we  think,  would  amount  to  gross  negli 
gence. 
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These  remarks  are  made  with  reference  to  the  char- 
acter and  condition  of  the  train  in  question.  It  was  a 
gravel  train,  and  there  could  be  no  diflSculty,  even  if 
the  train  moved  off,  in  leaving  behind  a  portion  of  the 
men  to  look  after  the  fire.  In  the  case  of  an  ordinary 
freight  or  passenger  train,  even  if  the  employes  knew 
the  locomotive  had  kindled  a  fire  upon  the  track,  yet 
it  might  not  be  posable  to  stop  the  train  and  put  it  out, 
or  leave  behind  any  one  for  that  purpose.  The  safety 
of  the  train  and  passengers  would  be  a  matter  of  first 
importance,  and  negligence  could  not  necessarily  be  im- 
puted if  the  servants  left  the  fire  burning  without  using 
any  efforts  to  extinguish  it.  But  the  instruction,  when 
applied  to  the  facts  of  this  case,  raises  quite  a  different 
question ;  and  that  is,  whether  when  a  fire  has  been 
set  by  a  gravel  train,  which  has  a  large  number  of  men  on 
the  train  who  know  about  the  fire,  they  can  all  go  away, 
leaving  the  fire  to  spread  and  destroy  the  property  of 
others,  without  being  guilty  of  negligence.  It  seems  to  us 
that  such  conduct  on  the  part  of  the  servants  of  the  com- 
pany would  almost  deserve  the  warm  language  used  by 
Judge  Breese,  in  Bass  v.  Chicago,  &c.  R.  R.  Co.,  28 
111,  9-19,  as  being  "  unworthy  of  civilized  and  Christian 
men."  At  all  events,  if  the  jury  found  from  the  evi- 
dence that  the  supposed  facts  were  established,  we  have 
no  doubt  the  company  would  be  liable  for  the  loss 
occasioned  by  the  fire. 

Without  alluding  to  the  other  questions  discussed,, 
we  reverse  the  judgment,  and  send  the  case  back  for  a 
new  trial,  on  account  of  the  error  in  refusing  to  give 
the  instruction  above  referred  to. 

Judgment  reversed. 
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CHAPMAN  V.  THE  CHICAGO  &  NOETHWEST- 
ERN  RAILWAY  COMPANY. 

26  Wi9Con9in,  295. 

Supreme  Court  of  Wisconsin;  June  Term^  1870. 

Negligence.  AdmiBsions.  In  an  action  to  recover  damages  for  the 
destruction  of  property  by  fire  communicated  from  a  locomotive, 
admissions  made  by  a  defendant  as  to  the  cause  of  the  fire  may  be 
received  in  evidence,  although  they  were  made  upon  information 
derived  from  others,  and  not  upon  facts  within  the  knowledge  of 
the  party  himself. 

Contracts.  Officers.  Evidence.  To  render  a  contract,  alleged  to 
have  been  made  on  behalf  of  a  railroad  company  by  its  general 
superintendent,  admissible  in  evidence  against  the  company,  the 
fact  that  he  was  such  officer,  and  his  authority  to  make  such  con- 
tract must  be  shown. 

Negligonce.  Damages.  Interest.  The  damages  recovered  in  an  ac- 
tion against  a  railway  company  for  the  negligent  destruction  of  the 
plaintiff *8  property,  by  fire  communicated  from  the  defendant's  loco- 
motive, may  properly  include  interest  on  the  value  of  the  prop- 
erty destroyed,  from  the  commencement  of  the  action. 

Appeal  to  the  supreme  court  of  Wisconsin  from  the 
circuit  court  of  Winnebago  county. 

This  was  an  action  by  Chapman  and  Danforth 
against  the  Chicago  &  Northwestern  Railway  Com- 
pany, Barron,  and  Campbell,  to  recover  damages  for 
the  destruction  of  lumber  belonging  to  the  plaintiffs, 
by  fire  communicated  from  the  defendant's  locomotive. 
The  locomotive  was  owned  by  the  Chicago  &  North- 
western Railway  Company,  but  was,  at  the  time  the 
fire  originated,  running  upon  the  track  of  the  Oshkosh 
City  Railway,  under  the  control  of  the  defendants, 
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Barron  and  Campbell,  who  then  operated  that  rail- 
way. 

The  Chicago  &  Northwestern  Railway  Company 
answered  separately,  setting  up,  besides  a  general  de- 
nial, allegations  that  it  had  nothing  to  do  with  the 
operation  of  the  Oshkosh  City  Railway,  but  that  its 
cars,  engines,  and  servants  were  used  at  certain  hours 
upon  that  railway,  under  special  arrangement  between 
the  company  and  the  defendants,  Barron  and  Camp- 
bell, by  which  the  latter  had  sole  charge,  and  operated 
the  city  railroad  for  their  own  use. 

Upon  the  trial,  the  evidence  for  the  plaintiffs  tended 
to  show  that  the  fire  originated  as  by  them  alleged, 
though  no  witness  testified  to  having  seen  sparks  or 
coals  from  the  locomotive  actually  fall  upon  the  lumber 
where  the  fire  started.  On  the  part  of  the  defendants 
the  testimony  tended  to  show  that  the  fire  did  not  so 
originate,  and  that  it  might  have  come  from  sparks 
from  the  plaintiff's  own  mills. 

Danforth,  one  of  the  plaintiffs,  testified  that  next 
day  after  the  fire  he  had  a  conversation  in  relation  to  it 
with  the  defendant  Campbell,  and  in  reply  to  the 
latter' 8  inquiries  how  the  fire  originated,  told  him  that 
the  locomotive  went  up  the  road  with  the  spark-catcher 
up,  and  also  what  else  he  knew  or  had  heard  about  the 
matter.  He  was  also  asked,  "  What  did  Campbell 
say?"  This  question  was  objected  to  by  the  defend- 
ants. The  objections  were  overruled,  and  the  witness 
answered : 

"He  said  that  if  that  was  so,  the  railroad  company 
was  liable.  He  said  it  was  damned  carelessness ;  thit 
they  had  a  contract  with  the  Chicago  &  N  orthwestern 
Railway  Company,  requiring  them  to  run  with  care 
and  prudence,  the  same  as  Campbell  and  Barron  had 
with  the  city  railroad.  He  said  he  should  order  them 
not  to  run  cars  on  such  windy  days ;  said  it  was  a 
great  expense  to  run  cars  upon  such  a  windy  day. 


?> 
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The  record  showed  that  this  testimony  was  oflTered  only 
as  to  defendants  Barron  and  Campbell.  The  plain- 
tiffi's  evidence  also  showed  that  the  locomotive  was 
owned  by  the  defendant  company. 

The  railway  company  moved  for  a  nonsuit  as  to  it, 
which  motion  was  denied.  It  then  offered  in  evidence 
a  contract  between  it  and  the  defendants,  Barron  and 
Campbell,  to  contradict  the  testimony  of  Danforth  as 
to  the  conversation  between  him  and  Campbell.  The 
instrument  stated  that  the  company  had  caused  it  to 
be  executed  by  its  general  superintendent,  thereto 
duly  authorized.  It  was  signed  ''  Chicago  and  North- 
western  Railway  Company ^  by  Geo.  L.  Dunlap, 
General  Superintendent;"  and  by  the  other  defend- 
ants. It  was  objected  to  and  excluded  on  the  ground, 
among  others,  that  there  was  no  proof  of  authority  on 
the  part  of  Dunlap  to  execute  it  for  the  company. 

Campbell,  sworn  as  a  witness  for  the  railway  company, 
was  then  asked,  "  Under  whose  care  and  direction  were 
the  men  engaged  in  operating  the  said  locomotive  on 
said  city  road!"  This  was  objected  to  and  excluded 
as  irrelevant,  and  on  the  ground  that  the  liability  of 
the  parties  must  be  determined  by  contract.  The  wit- 
ness then  testified  that  there  was  a  subsequent  verbal 
contract  with  Mr.  Dunlap,  the  superintendent  of  the 
defendant  company,  about  running  said  locomotive 
over  said  city  railroad.  This  was  objected  to  as 
irrelevant)  and  because  no  authority  had  been  shown 
in  Dunlap,  and  excluded. 

Among  others,  the  following  instruction  was  given 
the  jury:  *'In  case  you  find  the  defendants  or  either 
of  them  liable,  you  will  award  the  plaintiffs  such  actual 
or  immediate  damage  as  they  suffered  through  the 
negligence  of  the  party  whom  you  charge,  with  in- 
terest thereon  from  the  commencement  of  this  suit." 
Upon  their  second  return,  the  court  gave  the  following 
instruction,  after  writing  the  same  out  upon  the  judge's 
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minutes:  "You  need  not  require  the  testimony  of 
living  witnesses  who  actually  saw  the  fire  at  the  time 
it  originated,  and  who  of  their  own  knowledge  can 
speak  with  absolute  certainty  as  to  its  cause  ;  but  cir- 
cumstances maybe  suflScient,  if  they  produce  the  con- 
viction in  your  minds,  as  reasonable  and  intelligent 
men,  that  in  fact  it  originated  from  the  locomotive,  and 
through  the  carelessness  or  negligence  of  those  having 
it  in  charge.'' 

The  jury  found  a  verdict  for  the  plaintiffs,  and  against 
all  the  defendants.  The  defendants  moved  for  a  new 
trial,  for  errors  in  the  rulings  and  instructions  of  the 
court,  because  the  verdict  was  against  the  law  and  the 
evidence,  and  for  certain  irregularities  alleged  to  have 
occurred  after  the  jury  retired,  and  before  the  verdict 
was  returned. 

Their  motions  were  denied,  and  judgment  was  en- 
tered on  the  verdict ;  from  which  the  defendants  ap- 
pealed. 

Qabe  Boucky  for  the  appellants. 

Felker  &  Weisbrod,  for  the  respondents. 

DixQU",  Oh.  J. — The  admissions  of  the  defendant 
Campbell,  made  by  him  to  the  plaintiff  Danforth,  and 
testified  to  by  the  latter  as  a  witness  upon  the  stand, 
were  not  erroneously  received  in  evidence.  It  is  true, 
that  they  were  evidence  of  very  little  weight.  They 
were  hypothetical,  made  on  the  supposition  that  the  in- 
formation he  received  from  Danforth  was  correct  with 
regard  to  the  origin  or  cause  of  the  fire.  If  that  infor- 
mation was  correct,  then  he  admitted  the  fact  of  negli- 
gence, and  that  the  railroad  company  was  liable.  It 
is  to  be  presumed  that  the  jury,  who  knew  all  the  facts, 
would  take  the  admissions  for  just  what  they  were 
worth.     If  they  should  find  the  representations  of  Dan- 
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forth  correct  with  regard  to  the  cause  of  the  fire,  then 
they  would  consider  the  admissions  upon  the  question 
of  negligence,  and  it  would  be  right  that  they  should 
do  so,  at  least  as  against  the  defendant  Campbell.  It  is 
not  necessary  that  admissions,  to  be  received  in  evi- 
dence, should  be  as  of  facts  within  the  knowledge  of 
the  party  making  them.  They  may  be  made  upon 
information  derived  from  others,  and  still  be  given  in 
evidence  against  the  party.  This  was  so  held  by  this 
court  in  Shaddock  tJ.  Clinton,  22  Wis.  118,  119.  The 
admissions  were,  therefore,  properly  received  ;  and,  if 
it  was  improper  for  the  jury  to  consider  them  as  against 
the  other  defendants,  the  remedy  was  by  asking  a 
special  instruction  to  that  effect;  and,  inasmuch  as  no 
such  instruction  was  asked,  the  only  question  before  us 
is,  whether  they  were  admissible  for  any  purpose,  or 
as  against  any  of  the  defendants.  Bonner  n.  Home 
Ins.  Co.,  13  Wis.  686.  We  think,  as  above  stated,  that 
the  evidence  was  admissible  against  the  defendant 
Campbell ;  and,  that  being  so,  the  exception  must  be 
overruled. 

The  alleged  written  contract  between  the  defendants 
Barron  and  Campbell  and  the  defendant  railway  com- 
pany, was  properly  rejected,  for  the  reason  given  at  the 
time.  There  was  no  proof  that  Dunlap,  by  whom  the 
contract  purported  to  have  been  executed  in  behalf  of 
the  company,  was  the  general  superintendent  as  therein 
represented,  or  that,  as  such  superintendent,  he  had 
any  authority  to  use  the  name  of  the  company,  or  to 
bind  it  by  his  signature  to  such  a  contract.  And  the 
proof  offered  to  show  a  verbal  agreement  between  the 
same  parties,  was  also  properly  rejected  on  the  same 
ground.  That  too,  as  the  offer  shows,  was  an  agree- 
ment with  Dunlap,  whose  authority  to  make  the  same 
or  to  bind  the  company  was  not  shown,  or  offered  to  be 
shown. 

The  exception  to  the  instruction  that  the  jury  should 
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award  interest  from  the  time  of  the  commencement  of 
the  action,  upon  such  damage  as  they  should  find  the 
plaintiifs  had  sustained,  must  also  be  overruled.  The 
damage  of  the  plaintiff  was  tiie  value  of  the  proj)erty 
destroyed.  That  value  was  readily  ascertained.  The 
amount  or  quantity  of  property  destroyed  being  shown^ 
the  value  was  a  matter  of  mere  computation.  It  was, 
therefore,  as  if  the  court  had  instructed  the  jury  that 
the  damages  of  th  e  plaintiffs  would  be  the  value  of  the 
property  destroyed,  with  interest  from  the  time  of  the 
commencement  of  the  action.  In  trespass,  trover,  or 
replevin  for  the  same  property,  taken  or  converted  by 
the  defendants,  such  would  have  been  the  legal  rule  of 
damages ;  or  rather,  the  value  with  interest  from  the 
time  of  the  taking  or  conversion.  Why  sjiould  not  the 
same  rule  prevail  in  this  action  ?  We  are  at  a  loss  to 
assign  any  good  reason  for  the  distinction,  if  it  can  be 
said  that  it  exists,  or  if  it  can  be  said  to  be  in  the  dis- 
cretion of  the  jury  to  give  interest  by  way  of  damages 
in  this  case,  while  in  the  others  they  must  give  it  as 
matter  of  strict  legal  right.  We  say  we  can  see  no  good 
reason  for  the  discrimination.  The  object  of  the  rule, 
or  of  any  rule  of  damages  in  any  of  the  cases,  is  to  give 
just  and  full  compensation  for  losses  actually  sustained. 
It  is  obvious,  regard  being  had  to  such  compensation, 
which  constitutes  the  foundation  of  the  rule,  that  the 
giving  of  interest  is  as  essential  in  this  case  as  in  any  of 
the  others.  It  is  immaterial  to  the  party  who  has  lost 
his  property,  whether  it  has  been  taken  and  converted, 
or  negligently  destroyed  by  the  other  party.  His  loss 
is  the  same  in  either  case,  and  in  either  case  he  should 
be  entitled  to  the  same  compensation.  It  may  be  that 
the  authorities  do  not  fully  sustain  this  rule.  We  are 
inclined  to  think  they  do  not ;  and  yet  they  do  not 
establish  the  contrary.  We  find  no  case  in  which  it  has 
been  held  that  such  an  instruction  was  erroneous  ;  and 
the  tendency  of  modern  decisions  would  clearly  appear 


AMERICAN    RAILWAY    REPORTS.  557 

Pierce  «.  Worcester,  &c.  R.  R.  Co. 

to  be  to  sustain  it.  At  all  events,  we  are  willing  to  rest 
our  decisions  upon  the  reason  or  principle  which,  it 
seems  so  apparent,  should  govern  in  such  cases. 

[The  remainder  of  the  opinion,  relating  to  various 
insularities  in  giving  instructions  to  the  jury,  and  in 
regard  to  the  custody  and  conduct  of  the  jury  after 
their  retirement  and  before  the  verdict,  is  omitted.  The 
objections  on  these  grounds  were  also  overruled.] 

Judgment  affirmed. 


PIEEOE   V.    THE   WORCESTER   &   NASHUA 

RAILROAD  COMPANY. 

105  Ma99achu96tUy  109 

Bapreme  Court  of  Massachusetts  ;  October  Term^  1870. 

KegUgenod.  Injury  by  fire.  Damages.  The  fact  thai,  in  estimating 
the  compensation  to  an  owner  of  land  taken  for  the  construction  of 
a  railway,  damages  from  the  exposure  of  his  buildings  to  fire  are 
included  in  the  amount  awarded,  will  not  defeat  the  right  of  a  sub- 
sequent grantee  of  the  buildings,  who  was  not  a  party  to  the  pro- 
ceedings, to  recover  damages  for  the  destruction  of  such  buildings 
by  fire  communicated  to  them  by  the  negligence  of  the  railway  com- 
pany. 80  held^  in  an  action  brought  under  Mass.  Oen.  Stat,,  ch.  68, 
§  101,  which  gives  a  right  of  action  for  such  a  loss,  whenever  shown 
to  have  been  caused  by  passing  engines. 

Kegligence.  Isjury  by  fire.  ZSvidence.  In  an  action  to  recover 
damages  for  the  destruction  of  the  plaintifi's  buildings  by  fire  com- 
municated to  them  from  the  defendant's  locomotive,  the  admission 
of  evidence  of  the  direction  of  the  wind  and  state  of  the  weather  at 
the  time  at  a  place  five  miles  distant  is  not  erroneous,  where  it  does 
not  appear  to  have  misled  the  juiy. 
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Appeal  to  the  sapreme  court  of  Massachusetts  from 
the  superior  court. 

This  was  an  action  of  tort  for  the  destruction  of  the 
plaintiff's  buildings  by  fire  communicated  from  the  de- 
fendant' s  locomotive. 

Upon  the  trial  it  appeared  that,  at  the  time  of  the 
location  and  construction  of  the  defendant's  railway, 
the  buildings  in  question  were  owned  by  John  D. 
Lovell,  by  whom  they  were  afterwards  convpyed  to 
James  D.  Moore,  who  subsequently,  and  before  the 
fire,  conveyed  them  to  the  plaintiff ;  both  deeds  con- 
taining covenants  of  full  warranty  and  against  incum- 
brances. The  plaintiff  introduced  evidence  tending  to 
show  that  soon  after  two  o'clock  on  the  afternoon  of 
December  26,  1868,  fire  was  discovered  upon  the  roof 
of  one  of  the  buildings,  a  few  minutes  after  a  locomo- 
tive engine  of  the  defendant  had  passed  over  their 
railroad  track,  which  was  only  sixty  feet  distant,  in  a 
northwesterly  direction  from  the  building;  that  the 
wind  was  blowing  at  the  time  from  the  northwest,  and 
that  the  fire  spread,  and  consumed  all  the  buildings. 

One  of  the  plaintifi"'s  witnesses  was  the  assistant 
superintendent  of  the  state  lunatic  asylum  at  Worces- 
ter, five  miles  south  of  the  plaintiff's  buildings. 

He  testified  that  he  kept  at  the  asylum  a  record  of 
meteorogical  observations,  made  three  times  daily  ;  and 
''was  allowed,  against  the  defendant's  objection,  to 
testify,  from  his  minutes,  as  to  the  state  of  the  weather 
at  the  asylum  on  said  26th  of  December,  in  the 
morning,  at  two  o'clock  in  the  afternoon,  and  in  the 
evening,  and  testified  that  at  two  o'clock  the  wind  was 
from  the  northwest ;  and  was  allowed,  against  the  de- 
fendant's objection,  to  testify  to  the  state  of  the  weather 
for  the  two  or  three  days  preceding,  and  stated  that  it 
was  stormy  on  the  23d  of  December,  and  that  there  was 
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no  storm  between  that  time  and  the  time  of  the  burning 
of  the  plaintiff's  buildings/' 

The  defendant  ofl'ered  to  prove  that,  when  the  rail- 
road was  constructed,  Lovell,  who  then  owned  the  farm, 
petitioned  the  county  commissioners  to  estimate  his 
damages  '^occasioned  by  laying  out,  making,  and 
maintaining  the  railroad,  and  taking  land  and  materials 
therefor ; "  that  the  commissioners  estimated  his  dama- 
ges, in(;luding,  among  other  elements  of  damage,  as 
appeared  from  the  records,  ''risk  of  buildings  against 
fire,  and  all  inconvenience  to  said  farm  ;"  that  Lovell 
was  dissatisfied  with  their  estimate,  and  had  a  jury  to 
assess  damages,  according  to  the  statute ;  that  at  the 
hearing  before  the  jury  he  offered  evidence  upon  the 
subject  of  the  risk  of  his  buildings  from  fire  from  the 
locomotive  engines,  and  claimed  increased  damages  on 
account  of  that  danger  ;  that  the  jury  took  the  subject 
into  consideration,  and  awarded  damages  to  him, 
among  other  things,  for  danger  to  his  buildings  from 
fire  in  consequence  of  running  the  railroad  track  so  near 
to  them  ;  that  the  defendant  paid  the  award,  and  took 
a  receipt  from  him  in  full  for  all  damages  so  assessed  ; 
that  the  full  amount  of  damages  estimated  by  the 
county  commissioners  was  five  hundred  and  eighty-four 
dollars  and  nineteen  cents,  and  the  amount  assessed  by 
the  jury  was  nine  hundred  and  fifty-three  dollars ;  and 
that  the  buildings  burned  were  the  same  which  stood 
upon  the  land  at  the  timeof  this  assessment  of  damages, 
and  had  never  been  changed  in  any  respect.  The  de- 
fendant also  offered  to  show  that  Lovell,  at  the  time  of 
the  assessment,  understood  that  it  included  aU  risk 
from  fire  which  might  be  communicated  by  the  defend- 
ant's locomotives,  and  that  the  track  ran  so  near  to  the 
buildings  as  to  cause  imminent  and  appreciable  danger 
from  fire. 

The  judge  excluded  all  the  evidence  relating  to  the 
proceedings  before  the  county  commissioners  and  the 
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jury,  and  the  records  of  those  proceedings,  on  the 
ground  that  the  facts  offered  to  be  proved  would  con- 
stitute no  defense  to  the  action. 

The  jury  found  a  verdict  for  the  plaintiff.  The 
defendant  alleged  exceptions. 

H.  B.  Staples^  and  F.  P.   Ooulding^  for  the  de- 
fendant. 

P.  E.  Aid/rich^  for  the  plaintiff. 

Colt,  J. — The  defendant  denies  the  plaintiff's 
right  to  recover  under  the  statutes  for  the  loss  of  his 
buildings  by  fire  communicated  from  a  locomotive,  on 
the  ground  that,  when  the  railroad  was  located  and 
built,  Lovell,  who  then  owned  the  plaintiff's  premises, 
at  the  hearing  upon  his  petition  for  the  assessment  of 
damages,  claimed  compensation,  not  only  for  so  much 
of  the  land  as  was  taken,  but  also  for  the  risk  and 
danger  to  these  very  buildings  by  fire,  produced  evi- 
dence .in  support  of  his  claim,  and  was  in  fact  awarded 
additional  damages  on  that  account. 

The  jury  could  not  lawfully  take  into  consideration 
any  damages  not  directly  occasioned  by  laying  out, 
making,  and  maintaining  the  raihroad,  and  would  seem 
to  have  no  right,  as  an  element  of  damage,  to  deter- 
mine how  much  the  owner  should  receive  in  discharge 
of  the  defendant's  liability  for  the  future  destruction 
of  his  buildings  by  fire  from  the  defendant's  engine. 
To  what  extent  it  is  proper  for  the  jury  to  contemplate 
such  contingencies,  it  is  not  here  necessary  to  discuss. 
Pretibrey  v.  Old  Colony,  &c.  E.  Co.,  103  Mass.  1 ; 
Walker  «.  Same,  Id.  10 ;  Proprietors  of  Locks  v. 
Nashua,  &c.  E.  R.  Co.,  10  Cush.  385 ;  Boston,  &c.  E. 
R.  Co.  V.  Old  Colony  R.  R.  Co.,  12  Id.  606 ;  Dodge  v. 
County  Commissioners,  3  Mete.  380. 

It  is  a  sufficient  answer  to  the  defendant's  offer  of 
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evidence,  that  damages  on  account  of  exposure  to  fire, 
even  if  proper  to  be  allowed,  must  be  presumed  to 
have  been  estimated  by  the  jury  in  reference  to  and 
making  due  allowance  for  the  indemnity  provided  by 
the  statute,  whenever  the  loss  is  shown  to  have  been 
caused  by  passing  engines.  It  is  plain  that  this  indem- 
nity is  not  so  perfect  and  complete  as  to  preclude,  in 
the  estimate  of  damages,  a  consideration  of  the  direct 
effect  of  a  constant  liability  to  destruction  by  fire  from 
this  new  source,  upon  the  present  value  of  a  dwelling, 
erected  upon  the  remaining  portion  of  the  estate,  as  a 
safe  and  comfortable  residence,  or  for  purposes  of  sale. 
The  present  value  of  the  property  must  be  to  some  ex- 
tent depreciated,  although  there  is  a  chance  that  the 
buildings  may  never  be  destroyed  by  fire,  and 
although,  if  they  are,  it  is  certain  that  the  owner, 
whoever  he  may  then  be,  will  be  indemnified  under  the 
statute  for  the  actual  loss  he  sustains.  The  injury  to 
be  measured  in  the  assessment  of  damages  occasioned 
by  the  location  of  the  railroad,  in  this  respect  at  least, 
is  broader  than  the  indemnity  of  the  statute.  In  fact, 
the  latter  rests  on  entirely  different  principles.  No 
owner  of  buildings,  however  near  the  track,  or  how- 
ever great  the  danger,  can  recover  damages  on  account 
of  the  location  and  construction  of  the  road,  unless 
some  part  of  his  estate  was  taken,  or  directly  affected ; 
while  for  injury  by  fire,  under  the  statute,  whenever  it 
happens,  the  road  is  responsible,  although  the  build- 
ing may  be  far  removed  from  the  track,  and  erected 
since  the  road  was  built.  Perley  t>.  Eastern  R.  R.  Co., 
98  Mass.  414. 

But  further,  if  the  jury  included  in  their  verdict  a 
sum  which,  upon  some  doubtful  computation  of 
chances,  would  be  equivalent,  in  their  opinion,  to  an 
insurance  against  this  risk,  and  it  was  paid  to  an 
owner  of  this  estate,  we  do  not  see,  under  the  circum- 
stances offered  to  be  shown,  how  it  would  defeat  the 
m.— 86 
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right  of  sach  owuer  himself  to  recover  for  a  loss  under 
the  statute.  It  would  not  amount  to  a  release  or  waiver 
of  his  claim,  and  there  was  no  promise  or  agreement 
on  his  part,  founded  on  any  consideration,  not  to 
claim  damage  in  case  of  actual  loss.  Seymour  «.  Carter, 
2  Mete.  (Mass.)  520,.  It  is  at  most  the  mistake  or  fault 
of  the  jury.  And  to  give  effect  to  this  defense  would 
be  like  allowing  the  defendant  to  show,  in  an  action 
for  a  personal  injury  to  the  plaintiff  himself,  or  to  hia 
cattle,  upon  the  track,  that  the  jury  considered  such 
exposure  in  their  estimate  of  damages,  when  the  land 
was  taken.  It  is  not  easy  to  see  why  the  same  defense 
would  not  be  equally  well  founded,  against  one  who 
had  conveyed  the  right  of  way  to  the  corporation  upon 
a  price  agreed,  and  which  must  be  presumed  to  have 
been  fixed  by  the  owner,  to  cover  all  inconvenience 
and  risk.  Lyman  v.  Boston,  &c.  E.  R.  Go.,  4  Cicsh. 
{Mass.)  288. 

Finally,  the  evidence  offered,  as  against  the  present 
plaintiff,  was  clearly  incompetent.  No  damages  were 
assessed  in  his  favor.  He  was  not  then  the  owner. 
The  additional  risk  and  expense  of  protecting  these 
buildings  against  fire  were  incident  to  the  estate  when 
he  became  its  owner.  And  in  the  language  of  Shaw» 
Ch.  J.,  in  Hart  v.  Western  R.  E.  Co.,  13  Mete.  {Mass.} 
99,  105,  "This  indemnity,  provided  by  law  against  a 
special  risk,  may  be  considered  as  a  quality  annexed 
to  the  estate  itself,  and  passing  with  it  to  any  and  all 
persons  who  may  stand  in  the  relation  of  owners." 

The  meteorological  observations  at  the  asylum, 
which  were  admitted  in  evidence,  do  not  appear  to 
have  been  so  remote  as  to  mislead  the  jury  as  to  the 
general  direction  of  the  wind. 

Exceptions  overruled. 
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ABANDONMBNT. 

A  railroad  company  which  had  acquired  the  right  of  way  through 
certain  streets  of  a  city,  subsequently  transferred  its  right  to 
another  company,  which  took  up  the  rails  outside  the  city  foi 
a  distance  of  a  mile,  transferred  them  to  a  new  track  around 
the  city,  and  contracted  with  the  owner  of  the  land  taken  foi 
such  new  track  to  procure  a  release  from  the  former  company  to 
him  of  the  land  from  which  the  track  had  been  removed.  The 
portion  of  the  track  within  the  city  remained  connected  at  one 
end  with  the  main  track  of  the  latter  company,  and  was  used 
as  a  switch  or  side  track.  Hdd^  that  this  was  not  an  abandon- 
ment of  the  right  of  the  former  company  to  maintain  a  track 
through  the  streets  of  the  city.  City  of  Columlms  t.  Coluwims 
A  Shelby  R,R.  Co.,  70. 

AOOBPTANOB. 

As  to  effect  of  acceptance  of  goods  to  be  delivered  beyond  termi- 
nus of  railway,  see  Carribbs,  6-13,  25-81. 
As  to  effect  of  acceptance  of  bill  of  lading  without  objection,  see 

OARRISBfi,  20. 

AOnON. 

As  to  the  jurisdiction  of  actions  against  railway  companies,  see 

Jurisdiction. 
As  to  right  of  action  for  loss  of  goods  by  carrier,  see  Carbibrs,  2, 

13,  14,  37-89. 
For  injury  from  explosion  of  goods  in  course  of  transportation,  see 

Carriers,  82-86. 
For  injury  to  passengers,  or  their  baggage,  see  Carrikr8,  64,  66, 

62,  68;  NsoLiOEifCB,  1-6. 
For  injury  to  adjoining  premises  from  construction  or  operation 

of  railway,  see  Hiohwats,  6 ;  Lands,  26,  26,  30,  81. 
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ACTION. — Continued. 
For  negligence,  see  Neglioencb,  9-18. 
For  penalties,  see  Penalties. 
To  cancel  subscription  to  stock,  see  MtTNiciPAii   Oorforatiobb, 

6,  8. 
As  to  the  place  of  commencing  actions,  see  Pbocesb,  1. 

AGBNOT. 

As  to  when  a  carrier  is  agent  of  the  owner  of  goods  reoeived  for 
transportation,  see  Carbibrs,  2S. 

AQREEMENTS. 
See  Contracts. 

ASSESSMENT. 

As  to  the  mode  of  assessing  damages  for  property  taken  for  or 
injured  by  the  construction  of  a  railroad,  see  Lands,  10,  17-34, 
28-31. 

As  to  assessment  of  taxes  upon  railway  stock,  earnings,  and  prop- 
erty, see  Taxes. 

ATTORNEYS. 
As  to  employment  of  attorneys,  see  Officers. 

BAaOAQB. 

As  to  liability  for  injury  to  baggage,  see  Carbibrs,  68-70. 

BILL  OF  PEACE. 
As  to  jurisdiction  of  equity  upon  proceedings  in  the  nature  of  a 
bill  of  peace,  see  Equity,  2. 

BILLS  OF  EXCHANQE. 

1.  An  instrument  in  writing  in  the  form  of  a  bill  of  exchange, 

drawn  by  the  president  of  a  railroad  company  upon  the  treas- 
urer of  the  company  by  order  of  the  directors,  and  attested  by 
the  secretary, — Eeld^  to  be  a  bill  or  note  for  the  direct  payment 
of  money,  within  the  meaning  of  a  statute  regulating  the  time 
to  answer  in  actions  upon  bonds,  bills,  or  notes  for  the  direct 
payment  of  money  or  property.  QilUrap  v.  St,  LouiSy  Jiacon^ 
ds  Omaha  Air  Line  B,  R.  Co,^  245. 

2.  A  draft  or  order  drawn  by  one  officer  of  a  railroad  company 

upon  another,  and  accepted  by  the  latter,  may  be  regarded  as 
the  promissory  note  of  the  company.  But  evidence  expluning 
the  circumstances  under  which  a  draft  was  accepted  and 
delivered,  is  admissible  in  an  action  against  the  company  for 
goods  sold  and  delivered  to  a  contractor,  by  direction  of  the 
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company,  there  being  an  averment  in  the  complaint  that  the 
draft  was  not  delivered  or  received  as  payment.  Such  evidence 
does  not  contradict  the  draft.  Chicago^  Cineinnath  ^  Loni^ 
vilfe  R.  R.  Go.  v.  West,  239. 

BILLS  OF  LADING. 

Where,  upon  delivery  of  goods  to  a  railway  company  for  transporta- 
tion, the  shipper  takes  from  the  agent  of  the  company  a  bill  of 
lading,  receipt,  or  other  voucher,  acknowledging  the  receipt 
of  the  goods,  and  expressing  the  purpose  for  which  and  the 
terms  upon  which  they  are  received,  all  prior  negotiations  and 
agreements  between  the  parties  upon  the  subject  are  super- 
seded by  such  formal  written  agreement;  and  by  it,  and  it 
alone,  where  mistake  or  fraud  Is  not  shown,  the  duties  and 
liabilities  of  the  parties  must  be  regulated.  If  the  written  in- 
strument is  complete,  making  by  itself  a  perfect  contract, 
recourse  can  not  be  had  to  prior  parol  negotiations  to  vary  its 
terms.     Long  v.  Ifew  York  Central  R,  R.  Co,  850. 

As  to  the  effect  of  carriers'  receipts,  see  Cabribrs,  1. 

BONDS. 

,  As  to  the  power  of  municipal  corporations  to  issue  bonds  in  aid  of 
railroads,  see  Mohicipal  Corporations,  2-8. 

OANOBLLATION. 
As  to  grounds  for  cancellation  of  subscriptions  to  stock  of  railway 
company,  see  Mttkicifal  Corforationb,  6,  8. 

OARRIBRS. 

1.  A  receipt  for  goods,  given  by  a  railway  company,  in  the  usual 

form  of  a  carrier's  receipt,  implies  an  agreement  to  transport 
the  goods  to  their  destination,  if  it  is  upon  the  line  of  the  rail- 
way.    Lands  v.  Pacific  R,  R.  Co.,  288. 

2.  Where  goods  received  by  a  railway  company,  as  a  common 

carrier,  for  transportation,  are  lost,  an  action  for  damages  can 
be  maintained  by  the  owner.  The  consignee  has  no  right  of 
action,  except  as  owner  of  the  goods.     2  b. 

8.  In  an  action  against  a  railway  company  to  recover  damages 
resulting  from  its  delay  in  transporting  property  actually 
received  by  it  as  a  common  carrier  for  transportation,  the  fact 
that  the  delay  was  caused  by  the  defendant's  lack  of  proper 
means  of  transportation  is  no  defense.  Tucker  v.  Pacific  R.  R. 
Co.,  291 ;  Faulkner  v.  South  Pacific  R.  R.  Co.,  293. 

4.  The  measure  of  damages  in  such  a  case  is  the  difference  between 
the  price  of  the  property  at  the  time  when  it  should  hav(> 
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been  delivered,  and  the  time  when  it  was  actually  deliyered. 
lb.  ;  Ih, 

5.  80  Tieldj  where,  by  reason  of  an  unusual  press  of  business,  the 

rolling  stock  of  the  defendant  was  inadequate  to  transport, 
promptly,  the  accamulation  of  goods  shipped.  Faitlkner  t. 
&}uth  Paeifie  R,  B,  Co,,  293. 

6.  The  rule  established  by  decisions  in  Illinois,  that  a  railway  com- 

pany receiving  grain  for  transportation,  may  be  compelled  to 
deliver  such  grain  to  any  elevator  which  it  has  allowed  to  be 
connected  by  a  switch  with  its  own  line,  should  not  be  ex- 
tended to  a  case  where,  although  tracks  exist  connecting  the 
railway  with  a  certain  elevator,  yet  a  delivery  of  grain  to  that 
elevator  will  cause  great  expense  to  the  railway  company,  and 
great  derangement  of  its  general  business,  and  where  such  con- 
necting tracks  have  never  been  made  9  part  of  its  line  by  use. 
Chicago  <fe  Northwestern  B,  Co,  v.  People  of  Illinois  ex  rel. 
Hempstead^  296. 

7.  But  where  such  connecting  tracks  are  in  part  owned  by  the  rail- 

way company,  and  are  a  direct  continuation  of  its  line,  easy  of 
access,  and  are  used  by  the  railway  company  to  deliver  grain 
to  other  elevators  situated  thereou,  as  well  as  to  deliver  other 
freight,  such  tracks  are  to  be  regarded  as  part  of  the  line  of 
railway,  and  grain  consigned  to  such  elevator,  and  received  by 
the  railway  company  for  transportation,  must  be  delivered 
thereto.     Ih, 

8.  These  principles   applied,   in  a  peculiar  case,   where  different 

lines  of  railway,  though  owned  by  the  same  corporation,  and 
having  a  common  name,  were  substantially  distinct  roads,  con- 
structed under  different  charters;  and  where  connecting  tracks 
leading  to  a  certain  elevator  had  been  laid  and  used  for  the 
convenience  of  two  of  such  lines,  but  not  of  the  third.     lb. 

9.  Where  grain  is  consigned  in  bulk  to  a  particular  elevator  on  the 

line  of  a  railroad,  it  is  no  sufficient  excuse  for  the  refusal  of 
the  company  so  to  deliver  it,  that  it  can  not  do  so  withouff 
large  additional  expense  caused  by  the  loss  of  the  use  of  motive 
power,  labor  of  servants,  and  loss  of  use  of  cars  while  they  are 
being  delivered  and  unloaded  at  such  elevator,  and  brought 
back.  It  is  for  that  expense  that  freight  is  paid  to  the  com- 
pany.   Ih, 

10.  Nor  is  the  fact  that  a  railway  company  has  entered  into  con- 
tracts with  the  owners  of  other  elevators  at  the  same  point,  for 
exclusive  delivery  of  grain  to  them  to  the  extent  of  their 
capacity*  a  valid  excuse,  as  against  one  not  a  party  to  such 
contracts,  for  refusing  to  deliver  grain  to  an  elevator  upon  the 
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line  of  its  road,  to  which  such  grain  is  consigned.  Railway 
companies  can  not  be  released  from  the  duties  which,  as  com- 
mon carriers,  they  owe  to  the  public,  except  by  the  consent 
of  every  person  who  may  call  upon  them  to  perform  such 
duties.  Among  these  is  the  obligation  to  receive  and  carry 
goods  for  all  persons  alike,  without  injurious  discrimination  as 
to  terms.     lb. 

11.  Kor  can  a  railway  company  refuse  to  receive  and  deliver  grain 
in  bulk,  consigned  to  a  particular  elevator  on  its  line  of  road, 
on  the  ground  that,  as  a  common  carrier,  it  is  bound  to  carry 
and  deliver  only  according  to  the  custom  and  usage  of  its 
business,  as  established  by  itself,  and  that,  never  having  held 
itself  out  as  a  carrier  of  grain  in  bulk,  except  upon  the  condi- 
tion that  it  might  itself  choose  the  consignee,  this  has  become 
the  custom  and  usage  of  its  business.  A  railway  company  can 
establish  no  custom  inconsistent  with  the  spirit  and  object  of 
its  charter.    J  5. 

12.  To  compel  a  railway  company  to  deliver  to  a  particular  elevator 
grain  in  bulk  consigned  thereto  upon  the  line  of  its  road,  the 
writ  of  mandamus  is  proper,  there  being  no  other  adequate 
remedy.     lb. 

18.  Where  goods  are  shipped  by  railroad  in  pursuance  of  a  previous 
agreement  between  the  consignor  and  consignee,  under  circum- 
stances showing  an  intent  on  the  part  of  the  consignor  that  the 
title  to  them  shall  vest  in  the  consignee  upon  delivery  to  the 
railroad  company,  as  carrier,  and  the  railroad  company  receipts 
for  the  goods,  and  agrees  to  transport  safely  and  deliver  them 
to  the  consignee,  if  by  the  subsequent  direction  of  the  con- 
signor, the  railroad  company  delivers  the  goods  to  another 
person  than  the  consignee,  the  company  is  liable  to  the  con- 
signee for  a  conversion  of  the  property.  BaUey  v.  Hudson 
River  R,  R.  Go,,  818. 

14.  Where  goods  are  fraudulently  ordered  in  a  fictitious  name,  and 
are  shipped  by  railway,  in  compliance  with  the  order,  directed 
to  such  fictitious  name,  the  railway  company  which  receives 
and  transports  the  goods,  if  it  delivers  them  to  a  stranger 
giving  such  fictitious  name,  without  requiring  from  him 
evidence  of  his  identity,  is  liable  to  the  consignor  for  the  value 
of  the  goods.     Price  v.  Oswego  d  8yracu96  R,  Co,,  825. 

15.  In  an  action  against  a  railway  company,  for  a  failure  to  deliver 
goods  received  by  it  for  transportation  as  a  common  carrier, 
the  complaint  must  show  that,  after  the  receipt  of  the  goods 
by  the  defendant,  and  before  the  demand  for  their  delivery 
was  made,  the  goods  had  actually  been  transported  to  their 
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destinatioD,  or  that  a  reasonable  time  had  elapsed  for  their 
transportation,  in  due  course,  or  that  the  defendant  had  con- 
Terted  them  to  its  own  use;  and  the  complaint  must  also  show 
that  the  defendant's  reasonable  freight  and  charges  have  been 
paid  or  tendered,  or  some  sufficient  reason  or  excose  for  not 
doing  so  must  be  alleged.  JeffersonnUls,  Madison,  d  Indianr 
apolU  B.  R.  Co.  V.  Gent^  883. 

16.  A  consignee  of  goods,  whether  they  are  transported  by  water  or 
railroad,  is  entitled  to  reasonable  notice  from  the  carrier  of 
their  arrival,  and  to  a  fair  opportunity  to  remove  them.  Where 
goods  are  shipped  by  railroad,  and  before  reaching  their 
destination,  are,  without  the  knowledge  of  the  consignee, 
transferred  by  the  carrier  to  a  steamboat,  and  are  transported 
to  their  destination  by  such  steamboat,  the  consignee  is  under 
no  obligation  to  be  on  the  look  out  for  them  at  the  wharf. 
And  where  the  consignee  is  unknown  to  the  carrier,  the  latter 
is  liable  for  the  consequences  of  neglecting  to  make  a  diligent 
effort  to  find  him.     Zinn  v.  Neio  Jersey  Steamboat  Co.,  340. 

17.  Where  a  carrier  neglects  to  give  notice  to  the  consignee  of  his 
readiness  to  deliver  goods  on  their  arrival,  and  from  the  con- 
sequent delay  in  delivery,  the  goods  depreciate  in  value,  the 
subsequent  neglect  of  the  consignee  to  remove  them  within  a 
reasonable  time,  after  notice  is  actually  given  him,  can  not  be 
considered  contributory  negligence  on  his  part,  which  will 
relieve  the  carrier  from  liability  for  the  depreciation.  The 
duties  of  carrier  and  consignee  are  not  concurrent,  but  in  sac* 
cession,  and  their  negligence  can  not  contribute  to  the  same 
injury.     Ih. 

18.  What  is  a  reasonable  time  for  the  consignee  of  goods  trans- 
ported by  railroad  to  remove  them  after  notice  of  their  arrival 
is  given  him,  is,  where  the  facts  are  not  disputed,  a  question 
of  law  for  the  court.  And  if  it  is  submitted  to  a  jury,  and 
their  decision  is  different  from  what  the  law  determines,  the 
judgment  will  be  reversed.  Hedges  v.  Hudson  River  JR,  B.  Co., 
846. 

19.  A  consignee  of  goods  transported  by  railroad  is  not  excused 
from  his  duty  of  removing  them  within  a  reasonable  time  after 
notice  of  their  arrival,  by  the  pressure  of  other  business.  Any 
time  given  to  other  matters,  after  he  receives  such  notice,  can 
not  be  allowed  to  him  in  determining  what  is  a  reasonable 
time  to  remove  the  goods.     lb. 

20.  Where,  upon  delivery  of  goods  to  a  railway  company  for  trans- 
portation, the  shipper  takes  from  the  agent  of  the  company  a 
hill  of  lading,  receipt,  or  other  voucher,  acknowledging  the 
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receipt  of  the  goods,  and  expressing  the  purpose  for  which  and 
the  terms  upon  which  they  are  received,  all  prior  negotiations 
and  agreements  between  the  parties  upon  the  subject  are  super- 
seded by  such  formal  written  agreement;  and  by  it,  and  it 
alone,  where  mistake  or  fraud  is  not  shown,  the  duties  and 
liabilities  of  the  parties  must  be  regulated.  If  the  written  in- 
strument is  complete,  making  by  itself  a  perfect  contract, 
recourse  can  not  be  bad  to  prior  parol  negotiations  to  vary  its 
terms.     Long  v.  New  York  Central  B,  R.  Co.^  350. 

21.  A  railroad  company  transporting  property  under  a  special 
agreement,  limiting  its  liability,  occupies  the  position  of  a 
private  carrier  for  hire,  and  is  only  liable  for  the  performance 
of  the  duty  undertaken  according  to  its  terras,  or  for  some 
wrongful  act,  either  willful  or  negligent.  Penn  v.  Buffalo  S 
ErU  B,  B,  Co,,  855. 

d2.  By  the  terms  of  a  special  agreement  for  the  transportation  of 
cattle  by  railroad,  between  two  points  named,  the  owner 
of  the  cattle  assumed  all  risk  of  injury  to  them  **  from  delays, 
or  in  consequence  of  heat,  suffocation,  or  the  ill  effects  of  being 
crowded  upon  the  cars,"  and  the  owner  was  to  load  and  un- 
load tliem  at  his  own  risk,  the  railroad  company  to  furnish  the 
necessary  laborers  to  assist.  An  agent  of  the  owner  was  to 
ride  free,  and  take  charge  of  the  cattle.  The  train  carrying 
the  cattle  was  detained  at  an  intermediate  station  three  days 
by  a  snow  storm,  during  which  trains  could  not  be  moved  with 
safety.  The  cattle  could  have  been  unloaded  by  constructing 
a  platform  for  the  purpose,  but  this  the  agent  of  the  railroad 
company  declined  to  do.  In  consequence  of  the  delay,  some 
of  the  cattle  died  and  others  were  injured.  Held,  that  under 
the  contract  no  duty  devolved  upon  the  railroad  company 
other  than  to  transport  the  cattle  in  a  proper  car,  safely,  and 
with  reasonable  dispatch.  Whatever  was  required  to  be  done 
to  prevent  ij\)anes  from  unavoidable  delays  was  to  be  done  by 
the  owner  or  his  agent  in  charge.  The  provision  for  unloading 
referred  to  the  terminus,  and  not  to  an  intermediate  station; 
and  the  injury  being  attributable  to  the  neglect  of  the  owner's 
agent  to  unload  the  cattle,  tlie  railroad  company  was  not 
liable.     Ih, 

28.  A  railroad  company  can  not,  by  contract,  relieve  itself  from 
liability  for  the  loss  of  goods  delivered  to  it,  as  a  common 
carrier,  for  transportation,  if  the  loss  is  occasioned  by  the 
negligence  of  itself,  its  agents,  or  servants,  or  if  such  negli- 
gence has  in  any  degree  contributed  to  the  loss.  A  common 
carrier,  and  especially  one  exercising  and  enjoying  corporate 
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franchises,  granted  for  a  public  purpose  and  for  the  public 
benefit,  can  not  be  permitted  to  so  far  disregard  its  duty  to 
the  public  as  to  stipulate  for  any  degree  of  negligence  in  the 
discharge  of  such  duty.  Michigan  Southern  d  Northern 
Indiana  M.  R,  Go,  v.  EieeUon,  363. 

24.  Hence,  where  property  is  received  by  a  railroad  company  for 
transportation,  under  a  contract  providing  that  the  company 
is  not  to  be  hel^  responsible  for  any  damage  by  fire,  this  pro 
vifdon  does  not  relieve  the  company  from  its  responsibility,  as 
a  common  carrier,  for  any  damage  by  fire  caused  by  its  own 
negligence  or  want  of  care.     Ih. 

25.  The  superintendent  of  the  defendant,  a  railway  company,  in 

answer  to  inquiries  byB.,  wrote  B.  a  letter  stating  that  arrange- 
ments were  perfected  for  sending  cotton  through  to  New 
York  by  the  defendant's  railroad  and  connecting  lines,  without 
detention;  the  letter  also  gave  the  rate  of  freight  to  New 
York,  and  expressed  the  hope  of  securing  a  liberal  share  of 
business.  This  letter  was  shown  by  B.  to  M.,  who  thereupon 
shipped  a  quantity  of  cotton  to  New  York  by  the  defendant's 
road  and  connecting  lines,  as  described  in  the  letter.  After 
passing  over  the  defendant's  line,  and  while  in  the  possession 
of  a  subsequent  carrier,  it  was  delayed,  and  during  the  delay 
the  price  of  cotton  declined.  In  an  action  by  M.  to  recover 
from  the  defendant  his  damages  caused  by  the  decline, — ffelcL, 
that  the  letter  to  B.,  shown  by  him  to  M.,  and  acted  on  by  the 
latter,  did  not,  without  notice  by  M.  to  the  defendant  that  he 
had  shipped  his  cotton  under  the  terms  of  the  letter,  constitute 
an  express  contract  for  transportation  of  M.'s  cotton,  making 
the  defendant  liable  for  delay  occurring  beyond  the  terminus 
of  its  own  line.  Sa^t  Tennessee  dk  Georgia  B.  B.  Co,  v.  Mont- 
gomery,  373. 

26.  Under  a  statutory  provision  that,  '*if  there  be  several  connect- 
ing railroads,  and  goods  be  intended  to  be  transported  over 
more  than  one  road,  such  road  shall  only  be  liable  to  its  own 
terminus  and  until  delivery  to  the  next  connecting  road,"  Oa. 
Code^  §  3058,  the  receipt  of  goods  by  a  railroad  company  in- 
tended to  be  transported  over  several  roads,  even  on  a  through 
rate  to  be  paid  at  the  end  of  the  route,  and  the  giving  a  written 
receipt  to  that  efiect  for  such  goods,  does  not  constitute  an 
express  contract  binding  the  receipting  company  for  the  whole 
distance.     1  h. 

27.  The  fact  that  a  contract  by  a  railway  company  for  the  trans- 
portation over  its  line,  and  delivery  at  the  terminus  thereof, 
of  goods  marked  to  a  point  beyond  such  terminus,  sets  forthu 
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in  the  description  of  the  goods,  the  marks  showing  their  ulti- 
mate destination,  does  not  reader  it  a  contract  for  the  trans- 
portation to  and  delivery  at  sach  destination.  Even  where,  in 
making  sach  a  contract,  a  printed  blank  is  used,  adapted  to  a 
contract  for  transportation  over  other  and  connecting  lines,  if 
the  portions  of  the  contract  in  writing  clearly  express  that  the 
responsibility  of  the  railway  company  ceases  upon  delivery  of 
the  goods  at  its  terminus,  such  written  portions  must  control, 
and  the  printed  matter  inconsistent  therewith  be  rejected  as 
surplusage.  Baboock  v.  Lah^  Shore  d  Michigan  Southern  R.  Co., 
881. 
28.  Under  such  circumstances,  the  railway  company  has  no 
authority  to  make  a  special  contract,  on  behalf  of  the  owner 
of  the  goods,  with  the  next  carrier,  limiting  the  liability  of 
the  latter.  The  duty  of  the  first  carrier  terminates  with  the 
delivery  of  the  goods  to  the  second,  and  the  common-law 
liability  of  the  latter  attaches  at  once,  by  necessary  implication, 
upon  the  receipt  of  them.  lb. 
d9.  The  rule  that  where  a  common  carrier^s  contract  to  transport 
and  deliver  goods  at  a  point  beyond  his  own  route  contains  a 
provision  limiting  his  liability  for  loss  or  damage,  succeeding 
carriers  receiving  the  goods  from  the  contracting  carrier,  for 
transportation  to  their  destination,  are  entitled  to  the  benefit 
of  the  limitation,  does  not  apply  where  the  first  carrier  contracts 
only  for  the  transportation  of  goods  over  his  own  route,  and  for 
their  delivery  to  another  carrier  to  be  forwarded  to  their 
destination.     JStna  Ins.  Co.  v.  Wheeler^  890. 

80.  Thus,  when  a  carrier  by  water  receives  goods  under  a  contract 
to  carry  them  to  the  end  of  its  own  route,  and  there  deliver 
them  to  a  railway  to  be  forwarded  over  connecting  lines  to 
their  final  destination,  the  carrier  by  railway  is  not  entitled  to 
the  benefit  of  any  exceptions  to  the  carrier's  liability  provided 
for  by  such  contract.  And  the  fact  that  the  contract  fixes  the 
freight  for  the  entire  carriage  at  a  price  which,  by  agreement 
of  all  the  carriers,  is  shared  between  them,  does  not  make  the 
contract  one  for  the  entire  carriage,  so  as  to  extend  its  exemp- 
tions from  liability  to  any  carrier  beyond  the  first.     lb. 

81.  Where  a  common  carrier  by  water  and  a  common  carrier  by  rail- 
way, whose  lines  connect,  enter  into  an  agreement  for  the 
carriage  of  goods  over  the  routes  of  both  at  a  fixed  price,  to  be 
divided  between  them,  and  where  they  use  in  common  a  certain 
warehouse  for  transferring  such  goods  from  one  to  the  other, 
each  paying  a  share  of  the  expenses  of  such  transfer,  a  delivery  by 
the  carrier  by  water  at  such  warehouse  of  goods  intended  to 
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pass  over  the  railway,  and  notice  to  the  carrier  by  railway  of 
their  arrival  and  destination,  places  the  goods  in  the  possession 
of  the  latter  as  common  carrier.     Ih. 

32.  Manufacturers  of  explosive  and  dangerous  articles,  who  send 
such  articles  by  railway,  without  giving  notice  of  their 
character  to  the  railway  company,  are  liable  to  the  company 
for  any  damages  to  its  cars  and  other  property,  or  to  property 
for  which  it  is  responsible  as  a  common  carrier,  caused  by  an 
explosion  resulting  from  the  inherent  tendency  of  such  articles 
to  explode,  or  from  their  being  improperly  packed.  Boston  <fc 
Albany  R,  R.  Go.  v.  Shardy,  896. 

33.  So,  also,  manufacturers  of  such  articles  are  liable  to  the  owners 
of  buildings  and  other  property  for  any  damages  to  their  prop- 
erty caused  by  an  explosion  under  similar  circumstances,  and 
from  like  causes.     Carney  v.  Shanly^  406. 

84.  But  one  who  orders  such  articles  to  be  manufactured  and  sent 
to  him  by  railway,  is  not  liable  for  such  damages,  although  he 
gives  no  notice  to  the  railway  company.  Boston  tt  Albany  R, 
R.  Co.  V.  Shanlyy  396 ;  Carney  v.  Sh^nlyy  406. 

85.  If  two  manufacturers  of  such  articles,  without  giving  notice  to 
the  carrier,  ship  different  articles  of  such  nature  by  the  same 
railway  car,  although  without  any  knowledge  of  each  other's 
acts,  and  one  such  article  causes  the  other  to  explode,  they  are 
jointly  liable  for  the  resulting  damage.     Jh.;  lb, 

86.  An  action  to  recover  such  damages  may  be  maintained^  in  the 
name  of  an  owner  of  property  so  injured,  by  the  railway  com- 
pany, as  assignee  of  such  cause  of  action.   Carney  v.  STianly,  406. 

87.  An  insurer  of  goods  which  are  totally  destroyed  by  an  acci- 
dental fire  while  in  the  possession  of  a  railway  company  as 
common  carrier,  after  he  has  paid  the  loss  to  the  owner  of  the 
goods,  may  recover  the  amount  from  the  railway  company,  by 
suit  in  the  name  of  the  owner.  Hcdl  v.  IfashviUe  &  Chattanooga 
R.  R,  Co. ,  409. 

88.  This  right  of  the  insurer  rests  upon  the  doctrine  of  subroga- 
tion, which  applies  to  cases  of  insurance  against  fire  on  land, 
as  well  as  to  cases  of  marine  insurance.     lb, 

89.  To  sustain  such  an  action  by  an  insurer,  it  is  not  necessary  to 
show  any  positive  wrongful  act  by  the  railway  company,   lb, 

40.  The  charter  of  a  railway  company  contained  a  provision  that 
no  person  should  be  excluded  from  the  cars  on  account  of 
color.  A  colored  woman  who  entered  the  car  appropriated  to 
white  ladies,  was  requested  to  leave  it  and  take  a  seat  in  an- 
other car  used  for  colored  persons,  and  upon  her  refusal  so  to 
do  was  ejected  by  force  from  the  car  she  first  entered.    Held^ 
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that  she  was  improperly  ejected.  The  provision  referred  to 
could  not  be  construed  to  mean  merely  that  the  company  should 
allow  colored  persons  to  ride  in  ita  cars;  but  that  the  former 
discrimination  between  white  and  colored  passengers,  in  the 
use  of  the  cars,  should  cease.  Washington,  Alexandria^  d  George- 
town JR,  B,  Co.  V.  Brown,  413. 

41.  In  an  action  against  a  railway  company  to  recover  damages  for 
personal  injuries,  it  appeared  that  a  certain  express  company, 
by  contract  with  the  defendant,  was  entitled  to  use  part  of  a 
^^Sg^g^  car  on  a  passenger  train  of  the  defendant's  railway, 
and  the  agents  of  the  express  company  were  allowed  to  ride  on 
this  car  without  paying  fare.  Other  passengers  were  excluded 
from  the  car.  The  plaintiff,  by  arrangement  with  the  express 
messenger  and  a  local  agent  of  the  express  company,  went  into 
this  car  for  the  purpose  of  learning  the  route,  so  that  he  might 
take  the  express  messenger's  place  in  his  absence.  He  was  in- 
troduced to  the  conductor  by  the  express  messenger,  as  an  ex- 
press messenger  learning  the  route,  and  afterwards  acted  as 
such,  assisting  the  regular  express  messenger  along  the  route. 
The  conductor  allowed  him  to  ride  in  the  baggage  car  without 
paying  fare.  There  was  room  in  the  passenger  cars  for  him. 
He  was  not  in  fact  an  express  messenger,  nor  was  he  in  the 
employ  of  the  express  company  in  any  manner  whatever;  the 
express  messenger  and  the  local  agent  not  having  any  authority 
to  employ  him  in  any  capacity.  The  baggage  car  was  over- 
tuined  and  the  plaintiff  injured.  Held,  that  the  plaintiff  was 
not  a  passenger,  and  the  defendant  was  not  liable  for  the  in- 
juries to  him.     Union  Pacific  R,  Co.  v.  Nichols^  419. 

42.  A  railway  company,  in  consideration  of  a  reduction  of  the  usual 
rates  of  fares,  may  impose  reasonable  conditions  upon  passen- 
gers at  the  reduced  rates ;  and  if  such  conditions  are  not  com- 
plied with,  the  company  may  demand  the  usual  fare.  OoeU  ▼. 
Hannibal  A  St,  Joseph  B.  B.  Co.,  427. 

48.  The  contract  of  a  railway  company  to  carry  a  passenger,  when 
there  is  no  agreement  to  the  contrary,  is  entire  in  its  character, 
and  either  party  may  insist  on  its  being  executed  continuously, 
and  not  in  fragments.  If,  by  mutual  consent,  a  new  contract 
is  made,  allowing  the  passenger  to  stop  a  certain  time  at  an  in- 
termediate point,  the  terms  of  such  new  contract,  if  accepted 
by  the  passenger,  are  binding  upon  him,  and  he  must  comply 
with  its  conditions.  Churchill  v.  Chicago  <k  AUon  B.  B.  Co.^ 
480. 

44.  A  passenger  whose  ticket  entitled  him  to  travel  between  t^iro 
places  on  the  defendant's  railroad,  procured  from  the  conductor 
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a  ^May-over''  ticket,  allowing  him  to  remain  at  an  interme- 
diate station,  and  complete  his  trip  from  there  at  any  time 
within  thirty  days.  He  left  tlie  train  at  that  place,  and,  after 
the  thirty  days  had  expired,  entered  another  of  the  defendant's 
cars  at  the  same  place,  to  complete  his  journey.  Upon  his  fare 
being  demanded  he  tendered  the  '* lay-over"  ticket,  which  the 
conductor  refused ;  and  on  his  failing  to  pay  the  fare,  the  con- 
ductor ejected  him  from  the  car.  Reld^  that  the  defendant 
could  properly  prescribe,  as  a  condition  of  granting  such  'May- 
over  "  ticket,  that  it  should  be  used  within  a  certain  time,  and 
the  passenger,  having  accepted  the  condition,  was  bound 
thereby.     lb, 

45.  A  passenger  by  railroad  upon  a  **  drover's  ticket,"  bought  at 
less  than  half  the  regalar  rates,  expressed  on  its  face  to  be 
good  only  in  his  hands  for  one  seat  between  certain  specified 
points  and  dates,  left  the  train  at  an  intermediate  point,  and, 
getting  on  another  train  the  next  day,  the  conductor  put  him 
off,  but  afterwards  allowed  him  to  proceed.  He  was  put  off 
by  another  conductor,  who  afterwards  took  charge  of  the  train ; 
he  entered  again,  paid  his  fare  to  prevent  being  put  off,  and 
proceeded  to  the  end  of  his  journey. 

HM^  1.  That  the  face  of  the  ticket  did  not  import  a  right  to 
stop  off,  and  the  passenger  had  no  cause  of  action  against  the 
company  for  his  ejection. 

2.  That  one  conductor  allowing  the  passenger  without  right  to 
ride  on  the  train  a  part  of  the  distance  covered  by  his  ticket, 
did  not  give  him  a  right  to  be  carried  the  whole  distance.  A 
purchaser  of  a  railroad  ticket  must  inform  himself  of  the  rules 
governing  the  transit  and  conduct  of  the  trains;  and  the 
burden  is  not  on  the  company  to  show  that  a  passenger  had 
notice  of  their  reasonable  rules  in  running  trains. 

3.  *^Good  for  one  seat,"  meant  a  seat  in  the  train  on  which 
the  passenger  entered  to  be  carried ;  not  by  different  trains  or 
by  broken  stages. 

4.  This  rule  is  subject  to  the  exception  that  a  passenger  may 
resume  his  journey,  where,  by  misfortune  or  accident,  not  his 
fault,  it  has  been  interrupted.  Dietrich  v.  Pennsyloania  R,  £L 
Co,,  435. 

46.  The  plaintiff  had  purchased  from  the  defendant,  a  railroad 
company,  a  commutation  ticket  which  entitled  him  to  ride  in 
defendant's  cars  between  two  places  specilied,  during  a  year, 
upon  the  condition,  among  others,  that  the  ticket  should  be 
shown  to  conductors  when  requested,  or  when  required  by  the 
rules  of  the  company ;  and  at  the  time  of  purchasing  the  ticket 
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the  plaintiff  signed  a  receipt  containing  similar  conditions. 
One  of  the  company's  rules  in  force  during  the  year  required 
commuters  to  show  their  tickets  to  conductors  when  required, 
in  the  same  manner  as  other  passengers.  During  the  year, 
while  the  plaintiff  was  riding  in  the  defendant's  ci^rs,  between 
the  places  specified,  he  was  requested  by  the  conductor  to 
show  his  ticket.  He  had  his  ticket  upon  his  person,  but  was 
unable  to  find  it  at  the  time,  and  so  informed  the  conductor. 
The  conductor  knew  tbat  the  plaintiff  was  a  commuter,  and 
that  the  time  covered  by  his  ticket  had  not  expired,  but  acting 
in  accordance  with  defendant's  instructions,  he  demanded 
from  the  plaintiff  his  fare  for  the  trip,  and  on  his  refusal  to  pay 
it  ejected  him  from  the  train. 

Htldy  1.  That  the  plaintiff  was  entitled  to  a  reasonable  time 
to  find  his  ticket,  and  should  have  been  allowed  to  ride  as  long  as 
there  was  any  reasonable  expectation  of  finding  it  during  the  trip. 

2.  That  under  the  circumstances  the  production  of  his  ticket 
by  the  plaintiff  was  the  merest  formality ;  and  in  the  absence  of 
an  express  stipulation  in  the  contract  that  the  plaintiff  should 
pay  the  fare  of  the  passage  unless  the  ticket  should  be  pro- 
duced, his  failure  to  produce  the  ticket  was  not  such  a  breach 
of  the  contract  as  to  justify  the  defendant  in  rescinding  it,  and 
treating  the  plaintiff  as  a  trespasser. 

8.  That  if  the  defendant  had  a  right  to  eject  the  plaintifi 
from  the  train,  it  had  no  right  to  do  so  elsewhere  than  at  a 
regular  station  on  the  road ;  and  any  rule  or  regulation  which 
allowed  such  an  act  to  be  done  at  a  point  between  two  stations, 
was,  under  the  circumstances,  unreasonable  and  therefore  void. 
Maples  V.  New  York  <h  New  Haven  B.  B.  Oo,y  445. 

47.  After  a  passenger  upon  a  railway  train  had  paid  his  fare  to  the 

conductor,  the  latter  again  demanded  it,  under  the  belief  that 
it  had  not  been  paid,  and  notwithstanding  the  protestations  ol 
the  passenger,  corroborated  by  others  near,  that  it  had  been 
paid,  upon  his  refusal  to  pay  a  second  time,  ejected  him  from 
the  train,  by  force  and  with  opprobious  language.  Bddy  that 
the  conductor  was  liable  for  exemplary  damages,  in  an  action 
of  trespass  by  the  passenger.  His  honest  belief  that  the 
passenger  had  not  paid  his  fare,  did  not  justify  his  acts  and 
language.  Before  resorting  to  such  extreme  measures,  a  con- 
ductor should  know  that  a  passenger  has  not  paid  his  fare. 
IkUton  V.  Beeriy  450. 

48.  In  estimating  the  damages  in  such  a  case,  the  expenses  of  the 
plaintiff  in  prosecuting  his  suit,  exceeding  his  taxable  costs, 
may  be  considered.     Jb, 
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49.  The  degsee  of  care  required  of  railroad  companies  to  gaaid 
against  injury  to  their  passengers  is,  that  they  shall  do  all  that 
human  care,  vigilance,  and  foresight  can  reasonably  do,  con- 
sistent with  the  mode  of  conveyance  and  the  practical  operation 
of  the  road.  PUtsbnrgy  CincinnaU,  db  St,  Louis  B.  Co,  v.  Thomp 
9on^  454. 

60.  A  company  can  not  be  required^  for  the  sake  of  making  travel 
upon  its  road  absolutely  free  from  peril,  to  incur  a  degree  of 
expense  which  would  render  the  ojieration  of  the  road  imprac- 
ticable.    Ih, 

61.  But  the  obligation  of  the  company  to  provide  the  safest  pattern 
of  rail  can  not  be  made  to  depend  merely  upon  whether  a 
change  of  rail  could  be  made  without  any  additional  expense. 
11, 

62.  The  amount  of  the  insurance  paid  by  an  accident  insurance  com- 
pany to  a  passenger  injured  by  a  railway  accident  should  not  be 
deducted  in  estimating  the  damages  to  be  recovered  from  the 
railway  company  by  such  passenger  for  the  injury.  The  primary 
liability  is  on  the  railway  company.     Ih. 

63.  In  an  action  to  recover  from  a  railway  company  damages  for 
personal  injuries  to  the  plaintiff,  while  a  passenger  upon  the  de- 
fendant's train,  it  appeared  that  the  plaintiff  was  confined  to 
his  bed  by  the  injuries  received  a  period  of  from  two  to  three 
weeks,  but  did  not,  when  quiet,  suffer  greatly  from  pain.  After 
that  time  he  began  to  walk  about,  though  with  great  difficulty, 
but  did  not  resume  business  in  his  office  for  three  months.  At 
the  time  of  the  trial,  thirteen  months  after  the  accident,  he  was 
still  feeling  some  pain  and  inconvenience.  Hdd^  if  such  tem- 
porary confinement  and  pain  were  the  only  consequences  of  the 
injury,  the  verdict  (of  $5,000)  would  be  regarded  as  excessive. 
But  the  proof  being  conflicting  as  to  the  extent  of  the  injury, 
there  being  evidence  from  which  the  jury  might  find  the 
plaintiff  would  never  entirely  recover,  the  verdict  was  not  dis- 
turbed,    Ih, 

54.  In  an  action  against  a  railroad  company  for  the  recovery  of 
damages  for  an  injury  to  the  peraon  of  a  passenger,  resulting 
from  a  single  wrongful  act  of  the  defendant,  evidence  tending 
to  show  the  character  and  extent  of  the  injury  and  its  prob- 
able results,  as  well  as  the  probability  of  a  return  of  the  dis- 
ease induced  by  the  injury,  in  the  ordinary  course  of  nature,  is 
admissible.     Filer  v.  New  York  Central  R,  R,  Co,,  460. 

65.  Successive  actions  can  not  be  maintained  for  the  recovery  of 
damages,  as  they  may  accrue  from  time  to  time,  caused  by  a 
single  wrongful  act,   as  would  be  the  case  for  a  continuous 
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wrong  or  a  continued  trespass.  The  party  injured  is  entitled 
to  recover,  in  a  single  action,  compensation  for  all  the  damages, 
present  or  prospectiye,  resulting  from  the  injury.  The  limit  in 
respect  to  future  damages  is,  that  they  must  be  such  as  it  is 
reasonably  certain  wiU  ineyitably  and  necessarily  result  from  the 
injury.    Jft. 

56.  Hence,  in  such  a  case,  questions  addressed  to  a  physician,  ask- 
ing him  to  state,  from  his  experience  and  medical  knowledge, 
the  probability  of  a  recurrence  of  inflammation  of  an  injured 
muscle,  and  the  probable  future  condition  of  the  general  health 
of  the  person  injured,  are  competent.     Ih. 

57.  The  plaintiff  a  female  passenger  upon  the  defendant's  train,  had 
purchased  a  ticket  and  taken  passage  for  a  station  at  which  the 
train  was  advertised  to  stop.  On  approaching  the  station  the 
name  of  the  place  was  called,  and  the  speed  of  the  train  greatly 
reduced,  but  it  did  not  stop.  The  defendant's  brakeman  di- 
rected the  plaintiff  to  get  off,  he  saying  that  the  cars  would  not 
stop.  Another  passenger  alighted  safely,  and  the  plaintiff 
attempted  to  follow,  but  her  dress  caught  in  the  steps,  and  she 
was  thrown  down  and  injured.  Rdd^  that  leaving  the  cars, 
under  the  circumstances,  was  ndb,  as  a  matter  of  law,  negligence 
contributing  to  the  injury,  but  the  question  was  proper  for  the 
jury.     FxLer  v.  NeM  York  Geiitr(U  R.  R.  Co.^  466. 

58.  The  question  of  concurrent  negligence  is  to  bQ  determined  by 
the  particular  circumstances  of  each  case,  and  is,  ordinarily,  a 
question  for  the  jury.  And  the  defendant  having  involved  the 
plaintiff  in  the  attempt  to  get  off  the  cars  while  in  motion,  and 
compelled  her  to  choose  instantly  between  doing  so  and  being 
carried  beyond  her  destination,  she  ought  not  to  be  held  to  the 
most  rigid  account  for  the  exercise  of  the  highest  degree  of 
caution  as  against  one  confessedly  wrong.    Tb. 

59.  The  plaintiff,  having  purchased  a  ticket  for  passage  upon  de- 
fendant's railroad,  attempted  to  get  upon  the  train  while  it  was 
slowly  passing  the  station.  The  platform  being  crowded  with 
passengers,  he  could  only  get  on  the  lower  step,  from  which  he 
was  thrown  by  a  jerk  of  the  cars ;  but  he  continued  holding  on 
and  running  beside  the  train,  endeavoring  to  recover  his  place, 
the  speed  of  the  train  increasing,  until  he  struck  against  a  plat- 
form near  the  track  and  was  injured.  Ueldy  that  his  own  act  so 
contributed  to  the  injury  that  a  nonsuit  in  an  action  by  him  for 
the  resulting  damages  was  proper.  And  his  negligence  was  not 
excused  by  the  fact  that  some  one  on  the  train  called  out  the 
name  of  the  station,  and  that  others  were  getting  upon  the  train 

while  in  motion,  and  that  the  plaintiff  and  others  had  previouly 
III.— 87 
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got  on  and  off   trains  while  in  motion  at  the  same  station. 
Phillips  Y,  BefUiselaer  &  Saratoga  R.  R.  Go,y  477. 

60.  The  mere  inadvertent  protrusion  of  the  arm  of  a  passenger  from 
the  window  of  a  railway  car  is  not,  as  matter  of  law,  such 
negligence  on  his  part  as  will  defeat  his  action  for  damages  for 
an  injury  which  could  not  have  happened  but  for  such  act  of 
his.  The  question  whether  such  inadyertence  is  culpable  under 
the  circumstances  of  the  particular  case,  should  be  submitted 
to  the  jury.  Barton  v..  8t,  Louu  S  Iron  Mountain  R.  R,  Co.y 
482. 

61.  The  fact  that  a  passenger  upon  a  street  railway  Toluntarily  places 
himself  upon  the  front  platform  of  the  car,  when  there  is  room 
for  him  inside  the  car,  does  not,  as  a  matter  of  law,  absolTc  the 
railway  company  from  liability  for  injuries  received  by  such  pas- 
senger in  getting  off  the  front  platform.  Contributive  negli- 
gence can  not  be  presumed  from  that  circumstance.  Bums  t. 
Belief ontaine  R.  Co.  of  8t  LouU,  490. 

62.  In  an  action  to  recover  from  a  railway  company  damages  for  a 
personal  injury,  the  plaintiff  need  not  allege  and  aflGurmatiYely 
establish  that  he  was  free  from  negligence  contributing  to  the 
injury.  Negligence  on  the  part  of  the  plaintiff  is  a  mere  de- 
fense, to  be  set  up  by  the  defendant  and  shown  like  any  other 
defense ;  and  the  plaintiff  should  not  be  compelled  to  aver  and 
prove  negatives  in  such  cases.  Thompaon  v.  Horth  Missouri  R^ 
R.  Oo    492. 

68.  A  railroad  company  carrying  passengers  for  hire  can  not  lawfully 
stipulate  for  exemption  from  responsibility  for  the  negligence 
of  itself  or  servants  in  respect  to  such  carriage.  This  rule  ap- 
plies both  to  common  carriers  of  goods  and  common  carriers  of 
passengers,  but  with  especial  fqrce  to  the  latter.  New  York 
Central  R,  R,  Co,  v.  Loeltooodj  495. 

64.  A  railroad  company  does  not,  by  entering  into  a  special  contract 
with  a  party  for  carrying  Ms  goods  or  person,  drop  its  character 
as  common  carrier,  and  become  an  ordinary  bailee  for  hire.     lb. 

66.  Carefulness  and  fidelity  are  essential  duties  of  the  employment  of 
a  common  carrier ;  and  they  are  as  essential  to  the  public  security 
in  his  servants  as  in  himself.     Id, 

66.  A  drover,  traveling  on  a  stock  train  to  look  after  his  cattle,  upon 
a  pass  entitling  him  to  travel  free,  his  passage  being  one  of  the 
teims  of  the  contract  for  carrying  his  cattle,  is  a  passenger  for 
hire;  and  the  railway  company  is  liable  to  him  for  any  injuries 
to  his  person  caused  by  the  negligence  of  itself  or  its  servants, 
although  he  has  agreed  to  take  all  risk  of  such  injuries,  and 
although   his  pass  declares  that  tlie  acceptance  of  it  will  be 
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considered  a  waiver  of  all  claims  for  damages  or  injuries  re- 
ceived on  the  train.     Ih, 

67.  A  contract  for  the  transportation  of  sheep  by  railroad  pro- 
vided that  the  owner  **  should  go  or  send  some  person  or  per- 
sons in  the  same  train  with  the  stock  to  take  charge  of  the 
same,  who  sh(Ould  be  carried  free  of  charge,  and  who  should 
take  all  the  risks  of  personal  injury  from  whatever  cause, 
whether  of  negligence  of  the  railroad  company,  its  agents,  or 
otherwise."  He  also  received  a  pass  which  proWded  that  its  ac- 
ceptance should  be  considered  '^a  waiver  of  all  claims  against 
the  company  for  personal  injury  received  when  on  the  above 
train."  After  the  sheep  were  loaded,  and  the  train  was  about 
starting,  the  owner,  intending  himself  to  go  with  the  train, 
while  passing  the  tender,  was  struck  and  injured  by  a  stick  of 
wood  thrown  therefrom  by  the  engineer.  In  an  action  by  him 
to  recover  damages  from  the  railroad  company, — Reld^  that  under 
the  contract  the  company  was  exempt  from  liability.  To  bring 
the  plaintiff  within  the  stipulation,  it  was  not  necessary  that  he 
should  have  been  actually  riding  on  the  train  at  the  time  of  his 
injury.     Pouelier  v.  New  York  Central  R.  B.  Co.^  525. 

68  Wearing  apparel  and  personal  ornaments,  the  paraphernalia  of  a 
married  woman,  given  to  her  by  her  husband,  are,  under  the 
statutes  of  New  York  in  reference  to  the  property  of  married 
women,  her  separate  prox>erty ;  and  an  action  against  a  railway 
company  to  recover  damages  for  their  loss  or  destruction,  is  prop- 
erly brought  in  her  name.    Hawson  v.  Pennsylvania  B.  B.  Co,,  528* 

69.  Matter  printed  upon  the  face  of  a  railroad  ticket,  stating  the 
terms  upon  which  passengers'  baggage  will  be  carried  by  the 
railway  company,  is  within  the  rule  that  a  common  carrier  can 
not  limit  his  liability  by  notice,  but  only  by  express  contract. 
The  ticket  does  not,  generally,  contain  any  contract,  and  is  a 
mere  token  or  voucher.     lb, 

70.  Although,  if  the  attention  of  a  passenger  is  called  to  such  a  no- 
tice when  liis  ticket  is  purcliased,  or  if  it  is  shown  that  he  knows 
of  the  notice  at  the  time,  the  law  may  presume,  in  the  absence 
of  objection,  that  he  assented  to  its  terms;  his  rights  are  not 
affected  by  his  reading  such  notice  after  he  has  purchased  his 
ticket  and  entered  on  his  journey.     lb, 

OATTIiE. 
As  to  the  construction  of  special  agreements  for  transportation  of 
cattle,  see  Cabkiekb,  22,  68-^7. 

OHANCBRT 
See  EquiTX 


S^o  INDEX. 


CHARTERS. 

As  to  constraction  of  provisions  of  charters,  see  Laitds,  3 ;  Munici- 
pal Corporations,  6,  7;  Taxes,  6-16. 

As  to  statutes  impairing  contract  obligations  in  charters,  see  Taxes, 
6-14. 

OONNBOTZNQ  LINES. 

As  to  liability  for  injury  to  or  loss  of  goods  receiTed  to  be  forwarded 
by  connecting  lines,  see  Carriers,  25-31. 

OONSIQNOR  AND  OONSIQNEE. 

As  to  which  can  maintain  an  action  against  the  carrier  for  goods  lost, 
see  Carriers,  2,  13,  14. 

CONSOLIDATION. 
Where  two  railroad  companies  are  consolidated  the  presumption  is, 
that  each  of  the  two  united  lines  of  road  will  be  respectiyely 
held  with  the  privileges  and  burdens  originally  attaching 
thereto,  unless  the  contrary  is  expressed.  Tommnaon  v.  Branth^ 
207. 

CONSTITUTIONAL  LAW. 

As  to  constructi«n  of  constitutional  provisions,  see  Mukicipal  Cor- 
porations, 7 ;  Statutes  ;  Taxes,  1,  2. 

CONTRACTS. 

1.  A  certain  railroad  company,  at  great  expense,  graded  a  city 
street  of  width  sufficient  for  two  railroad  tracks,  upon  the  as- 
surance from  the  authorities  of  the  city  that,  should  a  certain 
other  railroad  company  desire  also  to  use  the  street,  the  city 
would  require  the  latter  company  to  pay  to  the  former  half  the 
expense  of  grading.  The  first  company  having  laid  its  track  so 
as  to  leave  one-half  the  space,  the  city  granted  to  the  other  the 
right  to  use  the  street,  provided  the  latter  paid  half  the  said 
«$xpense  to  the  former.  HdA^  that  a  court  of  equity  would 
restrain  the  city  from  changing  the  conditions  of  its  grant,  and 
directing  the  money  to  be  paid  into  the  city  treasury,  and 
would  restrain  such  other  company  from  paying  the  money  to 
the  city.     Southwestern  R.  B,  Co,  v.  Sereven^  43. 

5S.  In  an  action  against  a  railroad  company,  upon  a  promise  by  the 
company  to  pay  for  goods  furnished  by  the  plaintiff  to  a  sub- 
contractor engaged  in  constructing  the  road,  an  answer  setting 
up  merely  that  the  railroad  company  was  not  indebted  to  such 
sub-contractor,  does  not  state  facts  sufficient'  to  constitute  a 
defense.  CMcago^  Cincinnati^  db  LouitmUe  R.  R.  Co,  v.  Wett, 
289. 
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8.  The  predcient  and  treasurer,  or  other  managing  officers  of  a  railroad 
company,  have  power,  without  special  authority  from  the  board 
of  directors,  to  employ  attorneys  to  defend  suits  brought  against 
the  company.  Turner  v.  ChiUieothe  dk  Des  Moines  R,  E,  Co.^ 
248. 

4.  To  render  a  contract,  alleged  to  have  been  made  on  behalf  of  a 
railroad  company  by  its  general  superintendent,  admissible  in 
evidence  against  the  company,  the  fact  that  he  was  such  officer, 
and  his  authority  to  make  such  contract  must  be  shown. 
CTiapman  ▼.  Chicago  db  Northwestern  R.  Co,,  551. 

As  to  when  acceptance  of  contract  without  objection  constitutes 
assent  to  its  terms,   see  Cabhisrs,  20. 

As  to  special  contracts  limiting  liability  of  carrier,  see  Cabiiiebs,  10, 
20>81,  42,  63-70;  limiting  liability  for  negligence,  seeCABBiSRS, 
23,  24,  63-67 ;  as  to  time  and  mode  of  carriage  of  passengers, 
see  Cabbiebs,  42-46. 

See  also  Bills  of  Exchange  ;  Bills  of  Ladiko  ;  Deeds. 

OOUNTIZSa 

As  to  the  power  of  counties  to  aid  railroads,  see  Munioipal  Gob- 

POBATIONS,  2-8. 

OnSTOM. 
As  to  power  of  carrier  to  establish  custom  of  delivexy  of  goodii,  see 

Carbiebs,  11. 

DAMAOBS. 

As  to  damages  for  private  property  taken  for  railroad  purposes,  see 
Laitds,  10,  12-14,  17,  19-26,  2^-31. 

For  injury  to  or  loss  of  goods  carried  by  railroad,  see  Cabbiebs, 
2-39. 

For  injuries  from  explosion  of  explosiye  articles  in  course  of  trans- 
portation, see  Cabbibbb,  32-36. 

For  injuries  to  passengers,  see  Cabbxebs,  47,  52-47 ;  to  their  bag- 
gage, see  Carbiebs,  68-70. 

For  injuries  arising  from  negligence,  see  Neoliobhce. 

DBBDa 

1.  A  voluntary  conveyance  of  land  to  a  railroad  company  may  pass  all 

the  title  of  the  grantor,  although  a  court  of  equity  would  not 
compel  performance  of  an  executory  contract  to  convey  the 
land.     Land  v.  Coffman^  1. 

2.  Where  the  charter  of  a  railway  company  authorizes  the  company 

to  *^  take,  hold,  use,  possess,  and  enjoy  lands,  and  the  same  tr 
sell  and  dispose  of  at  pleasure,"  although  this  power  should  be 
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held  subordinate  to  the  general  objects  of  the  corporation,  yet 
a  conveyance  by  the  company  of  lands  purchased  by  it,  and  not 
necessary  to  its  use,  wiU  pass  title.      Whitehead  v.  Vineyard,  7. 

DSFBNSBS. 
As  to  defenses  in  actions  for  damages  for  delay  in  tranqwrting 

goods,  see  Cabribbb,  3. 
For  damages  for  injury  to  the  person,  see  Cabrieb8,  63. 
For  goods  furnished  to  sub-contractor,  see  Goittbacts,  2. 
As  to  when  contributory  negligence  }b  a  defense,  see  Nboligekcs, 

1-8. 

DSLIVX2RT. 

As  to  delivery  of  goods  by  carrier  to  consignee,  see  Cabbibbs,  &-19. 
As  to  delivery  of  goods  to  connecting  carriers,   see  Cabbibbs, 
27-81. 

DIRECTORS. 

See  Officbbs  ;  Pbocbss,  8. 

DISCRIMINATIONS. 

As  to  right  of  carriers  to  make  discriminations  between  passengersi 
see  Cabbibbs,  40. 

DRAFTS. 

See  Bills  of  EzcHAifGB. 

ZSLZ3VATORS. 

As  to  delivery  of  grain  consigned  to  elevators,  see  Cabbibbs,  6-12. 

EMINENT  DOMAIN. 

As  to  the  extent  of  the  right  of  eminent  domain,  and  its  delegation 
to  railway  companies,   see  Lajtds,  11,  15,  28;  Taxes,  2-8. 

EQUITY. 

1.  A  ceftain  railroad  company,  at  great  expense,  graded  a  citj 
street  of  width  sufficient  for  two  railroad  tracks,  upon  th'* 
assurance  from  the  authorities  of  the  city  that,  should  a  ccrtair 
other  railroad  company  desire  also  to  use  the  street,  the  city 
would  require  the  latter  company  to  pay  to  the  former  half  the 
expense  of  grading.  The  first  company  having  laid  its  track 
so  as  to  leave  one-half  the  space,  the  city  granted  to  ihe  other 
the  right  to  use  the  street,  provided  the  latter  paid  half  the 
said  expense  to  the  former.  Eeld,  that  a  court  of  equity  would 
restrain  the  city  from  changing  the  conditions  of  its  grant,  and 
directing  the  money  to  be  paid  into  the  city  treasury,  and  would 
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restrain  sach  other  company  from  paying  the  money  to  the  city. 
Southu>69tem  B,  B.  Co,  y.  Screven^  48. 

d.  Where  seyeral  actions  for  damages  are  brought  by  the  owners  of 
property  abutting  on  a  city  street,  against  a  number  of  raikoad 
companies  occupying  the  street  with  their  tracks,  equity  may 
take  jurisdiction  by  bill  in  the  nature  of  a  bill  of  peace,  and 
bring  in  all  the  parties,  plainti£fs  and  defendants,  and  adjust  their 
equities  and  several  rights  by  one  decree.  The  inquiry  should 
cover  not  only  past  but  future  damages,  so  as  to  stop  all  further 
litigation  about  the  same  subject-matter,  and  operate  as  a  com- 
plete investiture  of  the  legal  right  in  the  railroad  companies 
free  from  further  claim  of  damages.  South  Carolina  B,  B,  Co. 
V.  Steiner,  86. 

As  to  grounds  of  injunction,  see  Coktbacts,  1 ;  Lands,  8,  9 ;  Muin- 

Cir  Ali  COBPORATIONB,  4,  5. 

S8TOPPBI.. 

In  an  action  to  recover  the  amount  of  an  assessment  upon  the  prop- 
erty of  a  street  railway  company,  of  part  of  the  expense  of  pav- 
ing the  street  in  which  its  track  is  laid,  where  the  company  has 
suffered  the  city  to  make  the  improvement  and  incur  the  ex- 
pense, with  full  knowledge  of  the  proceedings,  and  without 
objection,  it  is  estopped  from  setting  up  the  claim  that  its 
charter  required  it  to  pave  the  road  covered  by  the  track  at  its  own 
expense.  City  of  Neva  Haven  v.  Fairhaven  ik  WestviUe  B  B,  Co,y  280. 

EVIDBNOII. 

1.  A  draft  or  order  drawn  by  one  officer  of  a  railroad  company 

upon  another  and  accepted  by  the  latter,  may  be  regarded  as 
the  promissory  note  of  the  company.  But  evidence  explaining 
the  circumstances  under  which  such  a  draft  was  accepted  and 
delivered,  is  admissible  in  an  action  against  the  company  for 
goods  sold  and  delivered  to  a  contractor,  by  direction  of  the 
company,  there  being  an  averment  in  the  complaint  that  the 
draft  was  not  dcliv^Mcd  or  received  as  payment.  Such  evidence 
does  not  contradict  the  draft.  Chicago,  Cincinnati,  db  Louisville 
H.  B.  Co,  V.  W, «',  239. 

2.  A  witness  on  the  trial  of  an  action  against  a  railway  company, 

to  recover  penalties  for  numerous  omissions  to  give  the  signals 
required  by  law,  may  usi%  to  refresh  his  memory,  a  copy  of  an 
original  memorandum  of  such  omissions.  That  he  uses  the 
copy  instead  of  the  original,  is  an  objection  which  goes  to  the 
credit,  but  not  to  the  competency  of  Ms  testimony.  But  l)efore 
the  witness  can  be  permitted  to  refresh  his  memory  from  the 
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copy^  he  must  be  clear  and  explicit  in  his  evidence  that  the 
Q  py  is  truly  transcribed  from  the  original,  and  that  the  original 
'wios  correctly  made,  and  was  true  when  it  was  made.  Chicago 
A  AUon  R,  R,  Co,  v.  AdXer^  278. 

8.  In  an  action  to  recover  damages  for  the  destruction  of  property 
by  fire  communicated  from  a  locomotive,  admissions  made  by 
a  defendant  as  to  the  cause  of  the  fire  may  be  received  in  evi- 
dence, although  they  were  made  upon  information  derived  from 
others,  and  not  upon  facts  within  the  knowledge  of  the  party 
himself.     Chapman  v.  Chicago  db  Northioe^tem  B,  R,  Co,^  551. 

4.  To  render  a  contract  alleged  to  have  been  made  on  behalf  of 
a  railroad  company  by  its  general  superintendent,  admissible 
in  evidence  against  the  company,  the  fact  that  he  was  such 
officer,  and  his  authority  to  make  such  contract  must  be 
shown,    rb, 

6.  In  an  action  to  recover  damages  for  the  destruction  of  the  plain- 
tiff 's  buildings  by  fire  communicated  to  them  from  the  defend- 
ant's locomotive,  the  admission  of  evidence  of  the  direction  of 
the  wind  and  state  of  the  weather  at  the  time  at  a  place  five 
miles  distant  is  not  erroneous,  where  it  does  not  appear  to  have 
misled  the  jury.  Pierce  v.  Worcester  S  Ncuhtta  B.  R.  Co., 
667. 

As  to  what  evidence  is  admissible  in  actions  for  injuries  to  the  per- 
son,  see  Casbibiis,  54,  66. 

In  proceedings  for  the  assessment  of  damages  from  the  constmctioa 
of  a  railroad,  see  LAims,  18-22. 

FBNOES. 

Where  a  statute  authorizing  the  taking  of  land  for  the  construe^ 
tion  of  a  railway,  requires  the  commissioners  appointed  to  aaaess 
damages  and  benefits,  to  award  as  compensation  the  excess  of 
the  value  of  the  land  taken  and  the  damages  to  that  not  taken 
over  the  benefits  to  the  land  not  taken,  including  in  the  damages 
to  land  not  taken  the  cost  of  necessary  fencing,  it  is  not  a  sub- 
stantial error  to  assess  the  cost  of  fencing  separately  from  the 
damages  to  the  land  not  taken.  Kor  is  it  a  substantial  error  to 
state  the  amount  of  the  excess  of  damages  to  land  not  taken 
over  the  benefits  thereto,  without  stating  separately  the  amount 
of  such  damages  and  benefits.  California  Pacific  R,  R,  Co.  v. 
Fridne,  62. 


As  to  liability  for  ii^uiy  to  property  by  fire  communicated  from 
locomotive,  see  KsoLiaBNCB,  18-18. 
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That  freight  must  be  paid  or  tendered  before  suit  against  carrier  for 
non-delivery  of  goods,  see  Plbadino,  8. 


1.  The  eminent  domain  of  the  State  extends  to  streets  and  squares 

in  a  city  dedicated  to  the  public  use ;  and  the  legislature  may 
grant  to  a  corporation  the  right  to  construct  and  operate  a  street 
railway  through  them  without  the  consent  of  the  authorities  of 
the  city.  Satarvnak  S  Thunderbolt  B,  R,  Co,  y.  City  of  Savan- 
nah, 36. 

2.  A  municipal  co]:x>oration  has  no  property  in  such  streets  and 

squares  as  will  entitle  it  to  pecuniary  compensation  for  the  ad- 
ditional servitude  placed  upon  them.  Nor  can  the  corporate 
authorities  maintain  a  suit  for  the  benefit  of  residents  along 
such  streets  and  squares,  to  restrain  the  construction  of  the 
railway.  lb. 
8.  Where  a  railroad  company  has  procured  the  appropriation  of  a 
public  street  for  its  track,  and  damages  therefor  have  been 
awarded  and  paid  to  the  owners  of  land  adjoining  the  street, 
they  are  entitled  to  further  compensation  for  the  damages  re- 
sulting from  the  laying  of  another  track  in  the  street  by  a  differ- 
ent railroad  company.    Southern  Padftc  B,  B.  Co,  v.  Beedy  46. 

4.  The  fact  that  the  authorities  of  the  city  have  granted  to  a  railway 

company  the  right  to  lay  its  track  in  a  public  street  does  not 
preclude  the  owners  of  land  adjoining  the  street  fix>m  recover- 
ing compensation  for  damages  from  the  construction  of  the  rail- 
way in  such  street.    lb. 

5.  Where  the  title  in  fee  to  the  public  streets  in  a  city  is  in  the 

corporation,  and  not  in  the  owners  of  the  land  abutting  upon 
the  streets,  such  owners  have  an  easement  in  the  street  in  com- 
mon with  the  whole  people  to  pass  and  repass,  and  also  to  have 
free  access  to  their  premises ;  but  the  mere  inconvenience  of 
such  access  occasioned  by  the  lawful  use  of  the  street  is  not 
the  subject  of  an  action.  Kellinger  v.  Forty-eecond  Street  & 
Grand  Street  B.  B.  Co.,  77. 

6.  Hence,  an  action  can  not  be  maintained  against  a  street  rail- 

road company  merely  on  the  ground  that  the  defendant  has  laid 
its  track  in  the  street  in  front  of  the  plaintiffs  premises,  so  near 
the  sidewalk  that  there  is  not  sufficient  space  left  for  a  carriage 
to  stand,  and  that  thereby  the  plaintiff  and  his  family  are  in- 
commoded in  leaving  and  returning  to  his  residence,  and  the 
rental  value  of  the  premises  diminished ;  where  it  is  not  alleged 
that  the  plaintiff  owns  the  fee  of  such  street,  nor  that  the  de- 
fendant's track  was  unnecessarily  or  negligently  or  willfully  laid 
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80  near  the  sidewalk  a?  to  impair  the  use  of  hid  premises  and 
depreciate  their  rental  value.    Ih. 

7.  The  grant  by  municipal  authorities  of  the   use  of  a  city  street, 

the  fee  of  whicli  i.-?  in  the  state,  for  a  railroad  opemted  by  steam, 
although  ratified  by  the  legislature,  does  not  preclude  suits  for 
damages  against  the  railroad  company  by  the  owners  of  land 
abutting  on  such  street.     South  Carolina  R,  R,  Co.  v.  St&iner,  86. 

8.  Where  a  penalty  is  imposed  by  statute  for  the  failure  of  a  rail- 

way company  to  give  certain  signals  before  its  train  crosses  a 
public  highway,  the  plaintiff  in  an  action  to  recover  such  pen- 
alties must  allege  and  prove  that  a  highway  existed  at  the  point 
where  the  failure  to  give  the  proper  signals  is  alleged  to  have 
occurred.      Chicago  d:  Alton  R.  R.  Co.  v.  Adfer^  278. 

9.  But  evidence  that  there  was  at  such  a  point  a  nmd  used  by  the 

public,  and  recognized  and  repain^d,  when  necessary,  by  the 
highway  officers,  \^  prima  facie  evidence  of  the  existence  of  a 
highway.     Ih. 

INJUNCTION. 

As  to  what  are  sufficient  grounds  for  injunction,  see  Contracts,  1; 
Lands,  8,  9;  Mukicipal  Corporations,  4,  5. 

INSURANCB. 

i.  An  insurer  of  goods  which  are  totally  destroyed  by  an  acci- 
dental fire  while  in  the  possession  of  a  railway  as  common  car- 
rier, after  he  has  paid  the  loss  to  the  owner  of  the  g'>oda,  may 
recover  the  amount  from  the  railway  company,  by  suit  in  the 
name  of  the  owner.  HaM  v.  HashmUe  d:  Chattanooga  R.  R 
Co.,  409. 

2.  This  right  of  the  insurer  rests  upon  the  doctrine  of  subrogation, 
which  applies  to  cases  of  insurance  against  fire  on  land,  as  well 
as  to  cases  of  marine  insurance.     //'. 

8.  To  sustain  such  an  action  by  an  insurer,  it  is  not  necessary  to 
show  any  positive  wrongful  act  by  the  railway  eomp;iny.    lb. 

4.  The  amount  of  tlie  insurance  paid  by  an  accident  insurance 
company  to  a  passenger  injured  by  a  railway  accident  should 
not  be  deducted  in  estimating  the  damages  to  be  recovered  from 
the  railway  company  by  such  passenger  for  the  injury.  The 
primary  liability  is  on  the  railway  company.  PitUiburgy  Oir^ 
cinnati^  &  St.  Louis  R.  Co.  v.  Thompson^  454. 

JURISDIOTION. 

1.  Upon  construing  together  the  statutes  of  Missiouri,  relative  to 
the  jurisdiction  of  justices  of  the  peace  over  railroad  corpora- 
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tions, — Hdd,  that  a  justice  of  the  peace  has  jurisdiction  of  an 
action  against  a  railroad  company  on  a  contract  of  affreight- 
to  the  extent  of  ninety  dollars.  WiUiams  v.  yarth  MmouH  B, 
B.  Co.,  258. 

2.  An  action  against  a  railroad  company,  incorporated  under  the 
laws  of  another  state,  can  not  be  sustained  in  l^Iissouri,  unless 
such  company  has  its  chief  office  or  place  of  business  within 
the  latter  state.  Middongh  y.  aS^.  Jo9eph  A  Denver  City  B.  B. 
Co,y  281. 

That  the  record  of  proceedings  to  take  private  property  for  railway 
purposes  must  show  jurisdictional  facts,  see  Lakbs,  6-7. 

JURY. 

In  an  action  against  a  railway  company,  to  recover  penalties  im- 
posed by  statute  for  neglecting  to  give  signals  prescribed,  a 
juryman  who,  being  asked  on  his  examination  which  way 
he  would  incline  to  find  if  the  evidence  were  evenly  balanced, 
answers  that  he  would  lean  against  the  defendant,  is  incom- 
petent.    Chicago  AAUon  B,  B.  Co,  v.  Adlery  278. 

Z1AND8. 

1.  A  railway  company  which  has  been  authorized  by  the  legislature  to 

receive  and  dispose  of  real  estate  at  its  pleasure,  for  the  purpose 
of  aiding  in  the  construction  of  the  road,  and  to  pay  debts  con- 
tracted in  its  construction,  as  well  as  to  hold  lands  for  road 
beds,  depots,  &c.,  can  not  be  permitted  to  become  a  large 
landed  proprietor  for  purposes  not  connected  with  its  creation. 
But  the  question  as  to  the  amount  of  lands  which  it  may  prop 
erly  receive  can  only  be  raised  in  a  proceeding  by  the  state 
against  the  company ;  it  will  not  be  determined  in  an  action 
between  private  parties.     Land  v.  Coffman,  1. 

2.  A  voluntary  conveyance  of  land  to  a  railroad  company  may  pass 

all  the  title  of  the  grantor,  although  a  court  of  equity  would 
not  compel  performance  of  an  executory  contract  to  convey  the 
laud.     lb. 

8.  Where  the  charter  of  a  railway  company  authorizes  the  company 
to  ^*take,  hold,  use,  possess,  and  enjoy  lands,  and  the  same  to 
sell  and  dispose  of  at  pleasure,"  although  this  power  should 
be  held  subordinate  to  the  general  objects  of  the  corporation, 
yet  a  conveyance  by  the  company  of  lands  purchased  by  it,  and 
not  necessary  to  its  use,  will  pass  title.  Whitehead  v.  Vine- 
yard, 7. 

4.  A  lien  upon  the  lands  of  a  railway  company  in  favor  of  the  state, 
created  by  statute,  may  embrace  lands  acquired  by  the  com- 
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pany  after  the  creation  of  the  lien,  if  such  is  the  legislative  in- 
tention,    lb. 

5.  Proceedings  for  the  condemnation  of  land  for  railway  pnrposes 

allowed  by  statute,  being  in  derogation  of  common  law  and 
common  right,  must  be  strictly  pursued  in  order  to  give 
validity ;  and  unless  the  record  affirmatively  show  that  every 
essential  pre-requisite  of  the  statute  conferring  the  authorlty 
has  been  complied  with,  the  proceeding  is  void.  Elk  v.  Padjl' 
Railroad^  12. 

6.  Thus  where  the  refusal  of  the  owner  to  relinquish  his  land  is 

made,  by  statute,  a  pre-requisite  to  proceedings  for  condemna- 
tion, such  refusal  is  a  jurisdictional  fact;  and  if  that  fact  is 
not  shown  affirmatively  by  the  record,  judgment  of  condemna- 
tion is  void.     Ih, 

7.  Where  a  statute  authoriang  the  condemnation  of  land  for  rail- 

way purposes,  requires  that  anoflferbe  made  to  purchase  the  land 
from  the  owner  before  proceedings  are  taken  for  its  condemna- 
tion, and  also  requires  that  the  instrument  of  appropriation  be 
filed,  and  a  copy  served  on  the  owner  of  the  land,  the  antece- 
dent negotiation  is  not  a  jurisdictional  fact  which  must  appear 
on  the  face  of  the  record  in  order  to  sustain  a  judgment  of  con- 
demnation when  questioned  collaterally.  Jurisdiction  of  the 
subject-matter  is  acquired  by  the  filing  of  the  instrument  of 
appropriation,  and  of  the  person  by  the  service  of  the  copy; 
and  the  action  of  the  court  must  be  presumed  to  be  right,  and 
upon  proof  of  the  necessary  facts,  and  can  not  be  called  in 
question  in  a  collateral  proceeding.     Ney  v.  Smnney^  17. 

8.  Hence,  an  injunction  restraining  the  building  of  a  railway  over 

land  which  has  been  condemned  under  such  a  statute,  can  not 
be  sustained  merely  because  no  attempt  to  purchase  from  the 
owner  was  made  prior  to  the  proceedings  for  condemnation.  Fb. 

9.  Where,  in  such  a  case,  the  land  owner  has  appeared  in  the  pro- 

ceedings to  appropriate  his  property,  filed  exceptions  to  the 
assessment  of  damages,  and  taken  an  appeal  therefrom,  he  has 
chosen  his  remedy;  and  he  can  not,  while  the  appeal  is  pend- 
ing, seek  another,  by  injunction  or  otherwise.     Ih, 

10.  Where  a  railway  company  has  entered  upon  and  occupied  lands 
of  a  private  individual,  and  has  constructed  its  road  and  erected 
buildings  thereon,  without  having  acquired  the  right  to  do  so, 
either  by  grant  from  the  owner  or  by  proceedings  for  the  con- 
demnation of  the  land,  and  afterwards  proceeds  legally  to  con- 
demn and  appropriate  the  land,  the  compensation  to  be  awarded 
to  the  owner  should  be  the  value  of  the  property  at  the  time 
such  proceedings  arc  taken;  not  the  value  at  the  time  when  the 
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company,  withoat  right  or  legal  aathonty,  took  possession  of  it. 
And  the  valae  of  the  buildings  erected  and  improyements 
made  by  the  company  should  be  included.  Chraham  v.  Ocnner^- 
tiUe  S  NewcaHle  Junction  B,  S.  Co.,  28. 

11.  The  eminent  domain  of  the  state  extends  to  streets  and  squares 
in  a  city  dedicated  to  the  public  use ;  and  the  legislature  may 
grant  to  a  corporation  the  right  to  construct  and  operate  a 
street  railway  through  them  without  the  consent  of  the  authori- 
ties of  the  city.  Savanmih  do  ThundorboU  B.  R,  Co,  v.  dtp  of 
Savanriahj  86. 

12.  A  municipal  corporation  has  no  property  in  such  streets  and 
squares  as  will  entitle  it  to  pecuniary  compensation  for  the 
additional  servitude  placed  upon  them.  Kor  can  the  corporate 
authorities  maintain  a  suit  for  the  benefit  of  residents  along 
such  streets  and  squares,  to  restrain  the  construction  of  the 
railway.    lb, 

18.  Where  a  railroad  company  has  procured  the  appropriation  of  a 
public  street  for  its  track,  and  damages  therefor  have  been 
awarded  and  paid  to  the  owners  of  bind  adjoining  the  street, 
they  are  entitled  to  further  compensation  for  the  damages  re- 
sulting from  the  laying  of  another  track  in  the  street  by  a 
different  railroad  company.  Southsm  Paeiflc  B.  B  Co.  v. 
Beedy  46. 

14.  The  fact  that  the  authorities  of  the  city  have  granted  to  a  rail- 
way company  the  right  to  lay  its  track  in  a  public  street  does 
not  preclude  the  owners  of  land  adjoining  the  street  from  re- 
covering compensation  for  damages  from  the  construction  of 
the  railway  in  such  street.    lb. 

15.  Congress  has  power  to  grant  to  a  railroad  company  the  right  of 
way  over  public  lands  of  the  United  States  which  are  occupied 
by  persons  having  the  right  to  pre-empt  such  lands,  but  who 
have  not  perfected  their  right  by  the  requisite  proof  and  pay- 
ment for  the  Und.     WesUm  PcwJU  B.  B.  Co.  v.  JTwr,  50. 

16.  The  right  of  way  granted  by  congress  to  the  Central  Pacific 
Hailroad  Company,  by  act  of  July  1,  1862,  became  perfect,  as 
against  such  pre-emptioners,  upon  the  filing  of  the  plat  of  the 
location  of  the  railroad  in  the  proper  land  office.    lb. 

17.  In  the  assessment  of  damages  to  property  from  the  construction 

and  use  of  a  railway,  the  measure  of  damages  is  the  actual  in- 
jury resulting  directly  from  the  invasion  of  the  property. 
Loss  of  custom  of  a  mill  after  the  building  of  the  railroad 
should  not  be  included.  Selma,  Borne,  db  Dalton  B.  B  Co.  v. 
Camp,  58. 

18.  Where  proeeeding?  fm*  the  assessment  of  damages  for  taktnr 
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land  of  a  private  owner  for  the  constmction  of  a  railway  arc 
originated  by  the  railway  company  against  one  as  the  owner  of 
the  hind,  he,  being  thus  recognized  by  the  company,  will  not 
be  required  to  prove  his  title  to  the  land  at  the  trial.     TJ>. 

19.  In  the  assessment  of  damages  to  real  property  caused  by  the 
construction  of  a  railway,  the  decrease  in  the  rental  value  of 
the  property,  or  the  impossibility  of  procuring  constant  ten- 
ants, arising  from  the  inconveniences  to  which  such  tenants  are 
subjected  by  reason  of  the  construction  of  the  railroad,  may 
properly  be  considered.  Pittsburg,  Virginia,  d  Charleston  R, 
Co.  V.  Bose,  56. 

20.  Id  applying  the  rule  that  in  such  cases  the  measure  of  damages 
is  the  difference  between  the  market  value  of  the  property  be- 
fore and  after  the  construction  of  the  railroad,  the  true  test  of 
the  value  of  property  is  the  opinion  of  witnesses  in  view  of  the 
location,  productiveness,  and  the  general  selling  price  in  the 
neighborhood,     /ft. 

21.  In  estimating  the  height  of  an  embankment,  the  ties,  with  the 
ballasting  and  filling  in  between  them,  should  be  included  as 
part  of  the  embankment.     Ih. 

22.  Improvements  proposed  to  be  made  by  the  railway  company, 
not  connected  with  the  completion  of  the  road,  are  not  to  be 
considered  in  determining  the  compensation,     lb. 

28.  The  fact  that  the  owner  of  the  property  had  built  his  house 
partly  upon  the  public  street  does  not  preclude  his  recovering 
compensation  for  the  part  built  on  his  own  land.     lb, 

24.  Where  a  statute  authorizing  the  taking  of  land  for  the  con- 
struction of  a  railway  requires  the  commissioners  appointed  to 
assess  damages  and  benefits,  to  award  as  compensation  the  ex- 
cess of  the  value  of  the  land  taken  and  the  damages  to  that 
not  taken  over  the  benefits  to  the  land  not  taken,  including  in 
the  damages  to  land  not  taken  the  cost  of  necessary  fencing,  it 
is  not  a  substantial  error  to  assess  the  cost  of  fencing  separately 
from  the  damages  to  the  land  not  taken.  Nor  is  it  a  sub- 
stantial error  to  state  the  amount  of  the  excess  of  damages  to 
land  not  taken  over  the  benefits  thereto,  without  stating  sepa- 

•  rately  the  amount  of  such  damages  and  benefits.     California 
Padflc  B.  M.  Co.  v.  JPVisbie,  62. 

25.  The  right  to  compensation  for  damages  caused  by  coustructing 
a  railway  over  land  of  a  private  owner  is  personal,  and  does  not 
pass  by  a  conveyance  of  the  land.     MeFadden  v.  Johnson,  65. 

26.  Where  proceedings  have  been  taken  by  a  railway  company  to 
acquire  lands  of  a  private  individual  for  the  purposes  of  its 
road,  and  the  damages  have  been  assessed  and  the  commis- 
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doners'  report  filed,  but,  before  the  payment  of  the  compensa- 
tion to  the  owner,  an  agent  of  the  Company  enters  upon  and 
occupies  the  land  without  the  consent  of  the  owner,  such  act 
is  a  trespass,  and  the  right  of  action  of  tho  land  owner  therefor 
is  not  waived  by  his  subsequent  acceptance  of  the  amount 
awarded  as  compensation  for  the  taking  of  the  land.  Powert 
V.  HuTTMrty  68. 

27.  A  railroad  company  which  had  acquired  the  right  of  way 
through  certain  streets  of  a  city,  subsequently  transferred  its 
right  to  another  company,  which  took  up  the  rails  outside  the 
city  for  a  distance  of  a  mile,  transferred  them  to  a  new  track 
around  the  city,  and  contracted  with  the  owner  of  the  land 
taken  for  such  new  track  to  procure  a  release  from  the  former 
company  to  him  of  the  land  from  which  the  track  had  been 
removed.  The  portion  of  the  track  within  the  city  remained 
connected  at  one  end  with  the  main  track  of  the  latter  com- 
pany, and  was  used  as  a  switch  or  side  track.  Hdd^  that  this 
was  not  an  abandonment  of  the  right  of  the  former  company  to 
maintain  a  track  through  the  streets  of  the  city.  City  of 
Gclumbus  V.  Columbus  <fc  Shelby  B,  B,  Co,^  70. 

38.  The  grant  by  the  municipal  authorities  of  the  use  of  a  city 
street,  the  fee  of  which  is  in  the  state,  for  a  railroad  operated 
by  steam,  although  ratified  by  the  legislature,  does  not  preclude 
suits  for  damages  against  the  railroad  company  by  the  owners 
of  land  abutting  on  such  street.  South  Carolina  B.  B,  Co.  v. 
Steiner,  86. 

29.  The  damages  recoverable  in  such  suits  must  be  limited  to  actual 
damages,  tangible  and  determinable.  Apprehensions  of  the 
safety  of  children,  the  possibilities  of  sickness,  losses  in  trade, 
or  any  fanciful  or  speculative  disturbances  should  not  be  con- 
sidered. But  the  actual  depreciation  of  the  value  of  property, 
not  only  from  obstructions  to  access,  but  from  noise,  smoke, 
shaking  of  walls,  and  the  like,  which  can  be  traced  as  efiect  to 
cause,  may  be  inquired  into.     lb. 

80.  Where  several  actions  for  damages  are  brought  by  the  owners 
of  property  abutting  on  a  city  street,  against  a  number  of  rail- 
road companies  occupying  the  street  with  their  tracks,  equity 
may  take  jurisdiction  by  bill  in  the  nature  of  a  bill  of  ^ace, 
and  bring  in  all  the  parties,  plaintiffs  and  defendants,  and 
adjust  their  equities  and  several  rights  by  one  decree.  The 
inquiry  should  cover  not  only  past  but  future  damages,  so  as  to 
stop  all  further  litigation  about  the  same  subject-matter,  and 
operate  as  a  complete  investiture  of  the  legal  right  in  the  rail- 
road companies  free  from  further  claim  of  damages.     lb. 
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31 .  Where  the  law  provides  a  special  proceeding  for  the  aaseasment 
of  damages  to  the  land  of  a  private  individaal,  resulting  from 
the  construction  of  a  railway,  his  remedy  at  common  law  by 
action  of  trespass  on  the  case  to  recover  damages  for  the  injury 
is  taken  away.    Melntire  v.  West&m  North  Carolina  B.  B.  Oo.^99. 

UBN. 
A  lien  apon  the  lahds  of  a  railway  company  in  favor  of  the  state, 
created  by  statute,  may  embrace  lands  acquired  by  the  com- 
pany after  the  creation  of  the  lien,  if  such  is  the  legislative  in- 
tention.    WhiteTiead  v.  Vineyard^  7. 

MANBABftUS. 

To  compel  a  railway  company  to  deliver  to  a  particular  elevator 
grain  in  bulk  consigned  thereto  upon  the  line  of  its  road,  the 
writ  of  mandamus  is  proper,  there  being  no  other  adequate 
remedy.  Chicago  S:  Northwestern  5.  Co,  v.  People  of  the  State 
of  Illinois  ex  rel.  Hempstead^  296. 

BHARRIED  WOMBN. 

1.  In  an  action  by  a  married  woman  against  a  railroad  company, 

to  recover  damages  for  personal  injuries  caused  by  the  defend- 
ant's negligence,  the  plaintifif  can  not,  under  the  laws  of  New 
York  relating  to  married  women  and  their  separate  property, 
recover  consequential  damages  resulting  from  her  inability  to 
labor,  unless  she  is  carrying  on  a  trade  or  business,  or  perform- 
ing labor  or  services,  upon  her  sole  and  separate  account.  Her 
services  and  earnings  belong  to  her  husband,  and  he  may  have 
an  action  for  their  loss.  Filer  v.  New  Torh  Central  B,  R, 
Co,,  466: 

2.  Wearing  apparel  and  personal  ornaments,  the  paraphernalia  of 

a  married  woman,  given  to  her  by  her  husband,  are,  under  the 
statutes  of  New  York  in  reference  to  the  property  of  married 
women,  her  separate  property ;  and  an  action  against  a  railway 
company  to  recover  damages  for  their  loss  or  destruction,  is 
properly  brought  in  her  name.  Eavaon  v.  Peikneyltania  R,  B. 
Co.,  528. 

MASTER  ANB  SBRVANT. 

1.  A  brakeman,  while  at  his  brake  on  the  defendant's  freight  car, 
In  passing  a  bridge  was  struck  by  the  cross  timbers  and  killed. 
He  had  passed  the  bridge  daily,  in  the  same  employment, 
during  the  two  or  three  previous  weeks.  He  had  repeatedly 
been  warned  of  the  danger  of  injury  from  this  bridge;  and 
just  before  reaching  it,  on  this  occasion,  he  was  seen  sitting 
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upon  his  brake,  facing  the  bridge.  Beld^  that,  under  the  cir- 
cumstances, his  own  negligence  contributed  to  the  injary,  and 
therefore  the  defendant  was  not  liable  for  resulting  damages. 
Bwiit  V.  IPadJU  B,  E,  Co.^  683. 
2.  The  deceased  having  alRO  had  knowledge  of  his  exposure  to 
danger  in  serving  as  brakeman  upon  a  train  having  to  pass 
bridges  not  high  enough  to  permit  him  to  pass  under  them 
while  standing  at  full  height  upon  a  car,  and  having  with  such 
knowledge  continued  in  the  defendant's  service  until  killed  by 
coming  in  contact  with  one  of  such  bridges, — Held,  that  the 
defendant  was  not  liable  for  the  resulting  damages  on  the 
ground  of  negligence  in  the  construction  of  the  bridge.  In 
such  a  case  the  servant  himself  assumes  the  risk,  and  it  can  not 
be  charged  upon  the  employer.     lb. 

BSnNICIFAI.  CORPORATIONS. 

1.  Aid  to  construction  of  a  railroad,  as  a  public  use,  may  be  ex- 

tended by  means  of  the  power  of  eminent  domain,  or  by  sub- 
scription to  capital  stock,  or  donations  made  by  cities  and  other 
politicttl  subdivisions  of  the  state,  under  authority  of  the  legis- 
lature. Stockton  S  Vhalia  B.  R,  Co,  y.  Common  Council  of  the 
City  of  Stockton,  102. 

2.  Where  bonds  are  issued  by  a  county  to  raise  funds  for  a  subscrip- 

tion to  the  stock  of  a  railway  company,  altiiough  the  railway 
intended  is  not  designated  by  name  in  the  proceedings  of  the 
county  court,  yet  if  there  is  reasonable  certainty  in  the  ordering 
of  the  subscription,  and  the  subscription  is  actually  made  to  the 
railway  authorized,  the  bonds  issued  are  not,  on  that  account, 
invalid.    Banney  v.  Boeder,  141. 

8.  Where,  in  order  to  pay  a  subscription  by  a  county  to  the  stock 
of  a  railway  company,  the  county  court  levies  a  tax  and  ap- 
points an  agent  to  receive  the  money  collected  and  to  pay  it 
over  when  ordered  by  the  county  court,  the  railway  company 
has  no  lien  upon  the  money  collected  and  in  the  hands  of  the 
agent,  but  not  ordered  to  be  paid  over;  and  the  money  may  be 
recalled  by  the  county  at  any  time  before  payment  to  the  com- 
pany.    Henry  County  v.  Allen,  146. 

4.  Proceedings  to  restrain  the  odicers  of  a  county  from  issuing 

bonds  or  warrants  of  the  county  in  payment  of  a  subscription 

to  the  capital  stock  of  a  railroad  company,  and  from  levying  or 

collecting  any  taxes  for  the  purpose  of  paying  such  bonds  or 

the  coupons  thereon,  or  such  warrants,  may  be  maintained  by 

the  state,  through  its  proper  officers,  where  such  nets  »re  in 

-violation  of  the  constitution  and  laws  of  the  state.    The  writ 
m.— 88 
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of  quo  warranto  affords  an  ample  remedy  for  miaase  of 
its  powers  by  9k  prioaU  corporation;  but  the  power  of  the 
state  to  restrain  'pvblw  corporations  from  a  violation  of  law 
will  be  sustained.  StoAe  of  Missottri  y.  Saline  County  Courts 
149. 

5.  The  original  charter  of  a  railroad  company,  granted  by  a  state 

legislature,  authorized  it  to  construct  a  railroad  by  a  designated 
route  to  a  certain  river,  and  also  allowed  '^  any  county  in  which 
any  part  of  the  route  of  said  railroad  may  be,"  to  subscribe  to 
the  stock  of  the  company.  Subsequently  a  new  state  constitu> 
tion  was  adopted,  which  provided  that  the  legislature  should 
not  authorize  ^*any  couilty,  city,  or  town  to  become  a  stock- 
holder in  or  to  loan  its  credit  to  any  company,  association,  or 
corporation,  unless  two-thirds  of  the  qualified  voters  of  such 
county,  city,  or  town,  at  a  regular  or  special  election,  assented 
thereto."  After  the  taking  effect  of  this  constitutional  pro- 
vision, an  act  was  p&ssed  as  an  amendment  to  the  original 
charter,  authorizing  the  extension  of  the  road  beyond  its  ter> 
minus  at  the  river  mentioned  in  the  original  charter,  through 
counties  not  on  the  route  designated  in  that  charter.  Eeld^ 
that  these  counties  were  not  authorized  by  the  amended  charter 
to  subscribe  to  the  stock  of  the  railroad  company,  without  sub- 
mitting the  question  to  vote,  as  provided  in  the  constitution. 
Ko  legislative  act  could  give  those  counties  a  power  prohibited 
by  the  constitution  after  its  adoption,  which  they  did  not  pos- 
sess at  the  time  it  was  adopted,    lb. 

6.  In  an  action  for  the  cancellation  of  a  subscription  by  a  county  to 

the  stock  of  a  railway  company,  and  for  the  surrender  and  can* 
cellation  of  bonds  of  the  county  issued  in  payment  of  such  sub- 
scription, the  railroad  upon  whose  stock-books  is  the  subscrip- 
tion, and  the  agent  of  the  county  who  holds  the  bonds  for 
negotiation,  are  proper  parties.  State  of  JUiseouri  v.  OaUaway 
County  Court,  172. 

7.  Where  the  charter  of  a  railway  company,  granted  by  the  state 

legislature,  gives  authority  to  the  counties  through  which  the 
route  of  the  railway  passes,  and  those  adjoining  and  near  thereto, 
i  to  subscribe  for  stock  of  the  railway  company  without  first  sub- 

mitting the  matter  to  a  vote  of  the  people  of  the  county,  the 
power  of  such  counties  to  do  so  is  not  affected  by  a  constitu- 
tional provision,  subsequently  adopted,  prohibiting  any  county 
from  becoming  a  stockholder  in  or  loaning  its  credit  to  any 
company,  &c.,  without  the  assent,  by  vote,  of  two-thirds  of  its 
people.     State  qf  MUnauri  v.  iiuUivan  County  Court,  178. 

8.  Proceedings  to  set  aside  an  order  of  a  county  court  making  a 
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Bubscription  to  the  stock  of  a  railroad  company,  and  to  have 
the  same  declared  null  and  void,  and  the  bonds  of  the  county 
issued  to  pay  the  subscription  delivered  up  and  canceled,  may 
be  maintained  by  any  tax-payers  on  behalf  of  themselves  and 
all  other  citizens  and  tax-puyers  similarly  interested,  upon  suffi- 
cient grounds, — such  as  fraud, — if  such  acts  will  result  in  in- 
creased taxation.  And  the  state  is  not  a  necessary  party  to 
such  a  proceeding.  Newmeyer  v.  Missouri  d)  Mhsissippi  B,  JR. 
Co.,  187. 
As  to  the  conntruction  and  operation  of  a  railway  in  the  streets  of  a 
city,  see  Highways,  5-7;  Laivds,  11-14,  27-80;  Neoligencb, 
9-12. 

MEOLIOENOB. 

1.  The  plaintiff,  a  female  passenger  upon  the  defendant's  tram,  bad 

parchase<l  a  ticket  and  taken  passage  for  a  station  at  which 
the  train  was  advertised  to  stop.  *  On  approaching  the  station 
the  name  of  the  place  was  called,  and  the  speed  of  the  train 
greatly  reduced,  but  it  did  not  stop.  The  defendant's  brake- 
man  directed  the  plaintiff  to  get  off,  he  saying  that  the  cars 
would  not  stop.  Another  passenger  alighted  safely,  and  the 
plaintiff  attempted  to  follow,  but  her  dress  caught  in  the  steps, 
and  she  was  thrown  down  and  injured.  Held^  that  leaving  the 
cars,  under  the  circumstances,  was  not,  as  a  matter  of  law, 
negligence  contributing  to  the  ibjury,  but  the  question  was 
proper  for  the  jury.  FUer  v.  New  York  Central  B.  B,  Co,^ 
466. 

2.  The  question  of  concurrent  negligence  is  to  be  determined  by 

the  particular  circumstances  of  each  case,  and  is,  ordinarily,  a 
question  for  the  jury.  And  the  defendant,  having  involved 
the  plaintiff  in  the  attempt  to  get  off  the  cars  while  in  motion, 
and  compelled  her  to  choose  instantly  between  doing  so  and 
being  carried  beyond  her  destination,  she  ought  not  to  be  held 
to  the  most  rigid  account  for  the  exercise  of  the  highest  degree 
of  caution  as  against  one  confessedly  wrong,  lb. 
8.  The  plaintiff  having  purchased  a  ticket  for  passage  upon  de- 
fendant's railroad  attempted  to  get  upon  the  train  while  it  was 
slowly  passing  the  station.  The  platform  being  crowded  with 
passengers,  he  could  only  get  on  the  lower  step,  from  which  he 
was  thrown  by  a  jerk  of  the  cars ;  but  he  continued  holding 
on  and  running  beside  the  train,  endeavoring  to  recover  his 
place,  the  speed  of  the  train  increasing,  until  he  was  struck 
against  a  platform  near  the  track  and  was  injured,  ffddj  that 
his  own  act  so  contributed  to  the  injury  that  a  nonsuit  in  an 
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action  by  him  for  the  resulting  damages  was  proper.  And  his 
negligence  was  not  excused  by  the  facts  that  some  one  on  the 
train  called  out  the  name  of  the  station,  and  that  others  were 
getting  upon  the  train  while  in  motion,  and  that  the  plaintiff 
and  others  had  previously  got  on  and  off  trains  while  in  motion 
at  the  same  station.  Phillips  y.  Bensselaer  db  Saratoga  R.  R, 
Co,,  477. 

4.  The  mere  inadvertent  protrusion  of  the  arm  of  a  passenger  from 

the  window  of  a  railway  car  is  not,  as  matter  of  law,  such 
negligence  on  his  part  as  will  defeat  his  action  for  damages 
for  an  injury  which  could  not  have  happened  but  for 
such  act  of  his.  The  question  whether  such  inadvertence  is 
culpable  under  the  circumstances  of  the  particular  case,  should 
be  submitted  to  the  jury.  Barton  v.  8t,  Louis  d  Iron  Mountain 
R.  R.  Go,,  482. 

5.  The  fact  that  a  passenger  upon  a  street  railway  voluntarily  places 

himself  upon  the  front  platform  of  the  car,  when  there  is  room 
for  him  inside  the  car,  does  not,  as  a  matter  of  law,  absolve 
the  railway  company  from  liability  for  injuries  received  by 
such  passenger  in  getting  off  the  front  platform.  Contributive 
negligence  can  not  be  presumed  from  that  circumstance.  Bums 
V.  Bellefontaine  R,  Co,  of  St.  Louis,  490. 

6.  In  an  action  to  recover  from  a  railway  company  damages  for  a 

personal  injury,  the  plaintiff  need  not  allege  and  affirmatively 
establidh  that  he  was  free  from  negligence  contributing  to  the 
injury.  Negligence  on  the  part  of  the  plaintiff  is  a  mere  de- 
fense to  be  set  up  by  the  defendant  and  shown  like  any  other 
defense ;  and  the  plaintiff  should  not  be  compelled  to  aver  and 
prove  nega^iives  in  such  cases.  Thompson  v.  NortJi.  Missouri  R, 
R.  Co.,  492. 

7.  A  brakeman,  while  at  his  brake  on  the  defendant's  freight  car, 

in  passing  a  bridge  was  struck  by  the  cross  timbers  and  killed. 
He  had  passed  the  bridge  daily,  in  the  same  employment,  dar- 
ing the  two  or  three  previous  weeks.  He  had  repeatedly  been 
warned  of  the  danger  of  injury  from  this  bridge;  and  just 
before  reaching  it,  on  this  occasion,  he  was  seen  sitting  upon  his 
brake,  facing  the  bridge.  Hdd,  that,  under  the  circumstances, 
his  own  negligence  contributed  to  the  injury,  and  therefore  the 
def en  d  an  t  was  not  liable  for  resulting  dam  ages.  DeviU  v.  Pacific 
R.  R.  Co.,  58». 
S.  The  deceased  having  also  had  knowledge  of  his  exposure  to 
danger  in  serving  as  brakeman  upon  a  train  having  to  pass 
bridges  not  high  enough  to  permit  him  to  pass  under  them 
while  standing  at  full  height  upon  a  car,  and  having  with  socb 
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knowledge  continoed  in  the  defendant's  service  until  killed  by 
coming  in  contact  with  one  of  such  bridges, — Heldy  that  the 
defendant  could  not  be  held  liable  for  the  resulting  damages 
on  the  ground  of  negligence  in  the  construction  of  the  bridge. 
In  such  a  case  the  servant  himself  assumes  the  risk,  and  it  can 
not  be  charged  upon  the  employer.     Ih, 

9.  A  railroad  company  that  lays  its  tracks  in  a  street  or  public  high- 

way is  under  obligation  to  lay  them  in  a  proper  manner,  and  to 
keep  them  in  repair;  and  if  an  injury  occurs,  by  reason  of  a 
neglect  in  either  of  these  respects,  the  company  is  liable  for  the 
resulting  damage.  So  held^  in  an  action  for  injury  to  a  horse 
that,  while  being  driven  by  his  owner  over  a  street  railroad 
track,  stepped  into  a  hole,  was  thrown  down,  and  fatally  in- 
jured. WorsUr  v.  Forty-second-^treet  S  Orand-street  Ferry  R, 
B.  Co.,  687. 

10.  Notice  to  the  railroad  company  of  a  patent  defect  is  not  neces- 
sary to  maintain  such  an  action.  An  omission  to  know  that 
such  a  defect  existed,  is  prima  facie  negligence  as  much  as  an 
omission  to  repair  after  notice.     Ih,  ^ 

11.  The  presumption  of  negligence  is  complete  when  it  appears 
that  the  defect  existed  and  an  injury  was  caused  thereby.  If 
circumstances  exist,  showing  absence  of  negligence,  they  must 
be  proved  by  the  railroad  company.     lb. 

12.  Where  a  public  crossing  of  a  railway  track  is  obstructed  by  a 
train  stopping  there  to  unload  the  cars,  so  that  passers  are 
obliged  to  cross  at  other  points,  the  railroad  company  is  bound 
to  use  ordinary  care  and  diligence  to  prevent  injury  to  them. 
And  where  persons  are  in  the  habit,  when  the  public  crossing 
is  so  obstructed,  of  crossing  at  another  place,  the  agents  and 
servants  of  the  company  are  bound  to  take  notice  of  the  fact, 
and  use  proper  precautions.  The  company  is  liable  for  dam- 
ages to  a  person  injured  by  its  negligence,  at  such  a  point  on 
its  track,  although  such  person  had  no  authority  to  cross  the 
track  at  that  place.     Brown  v.  Bannibal  &  8t,  Joseph  B.  B.  Co,, 

640. 

13.  Sparks  from  a  construction  train  on  the  defendant's  railway  set 
fire  to  combustibles  on  the  track;  but,  although  this  was  known 
to  defendant's  servants  in  charge  of  the  train,  they  took  no 
means  to  extinguish  the  fire  or  prevent  its  spread.  Beld^  that 
this  was  negligence  on  the  part  of  the  defendant,  which  ren- 
dered it  liable  to  the  plaintiff  for  damages  to  his  property, 
caused  by  spread  of  the  fire.  Bolke  v.  Chicago  <k  Northwestern 
R.  Co,,  548. 

14.  It  seems,  that  had  the  train  been  a  passenger  train,  instead  of  a 
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gravel  train  engaged  in  the  repair  of  the  road,  a  failure  to 
stop  the  train  and  leave  men  to  extinguish  the  fire  might  not 
have  been  negligence.    lb. 

15.  In  an  action  to  recover  damages  for  the  destructioc  of  property 
by  fire  communicated  from  a  locomotive,  admissions  made  by 
a  defendant  as  to  the  cause  of  the  fire  may  be  received  in  evi- 
dence, although  they  were  made  upon  information  derived  from 
others,  and  not  upon  facts  within  the  knowlege  of  the  party 
himself.     Chapman  v.  Chi4xigo  db  Northwestern  B.  Co.,  551. 

16.  The  damages  recovered  in  an  action  against  a  railway  company 
for  the  negligent  destruction  of  the  plaintiff  *s  property,  by  fire 
communicated  from  the  defendant's  locomotive,  may  properly 
include  interest  on  the  value  of  the  property  destroyed,  from 
the  commencement  of  the  action.     lb. 

17.  The  fact  that  in  estimating  the  compensation  to  an  owner  of 
land  taken  for  the  construction  of  a  railway,  damages  from  the 
exposure  of  his  buildings  to  fire  are  included  in  the  amount 
awarded,  will  not  defeat  the  right  of  a  subsequent  grantee  of 
the  buildings,  who  was  not  a  party  to  the  proceedings,  to  re- 
cover damages  for  the  destruction  of  such  buildings  by  fire 
communicated  to  them  by  the  negligence  of  the  railway  com- 
pany. 8o  Jield,  in  an  action  brought  under  Mom,  Oen.  Stat., 
ch.  63,  §  101,  which  gives  a  right  of  action  for  such  a  loss, 
whenever  shown  to  have  been  caused  by  passing  engines.  Pierm 
V.  Worcester  di  J!>fashua  IL  R.  Co.,  557. 

18.  In  an  action  to  recover  damages  for  the  destruction  of  the 
plaintiff's  buildings  by  fire  communicated  to  them  from  the 
defendant's  loc'omotive,  the  admission  of  evidence  of  the 
direction  of  the  wind  and  state  of  the  weather  at  the  time  at  a 
place  five  miles  distant  is  not  erroneous,  where  it  does  not 
appear  to  have  misled  the  jury.     Tb. 

As  to  the  liability  of  carriers  for  negligence,  see  Cabrebbb,  17, 21-24. 

NOTICE.  ' 

As  to  the  obligation  to  give  notice  to  the  consignee  of  the  arriviil 

of  goods,  see  Gabrisrs,  16,  17. 
Notice  to  the  carrier  of  the  nature  of  goods  transported,  see  Cab- 

RiERS,  82-86. 
As  to  limiting  liability  of  carriers  by  notice,  see  Cabbiebo,  69,  70. 

OFFICERS. 

The  president  and  treasurer  or  other  managing  officers  of  a  railroad 
company  have  power,  without  special  authority  from  the  hoard 
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of  directors,  to  employ  attorneys  to  defend  suits  brongbt 
against  the  company.  Tkimer  t.  OhiUicathe  d  JDet  Moines  Oily 
IL  R.  Co,,  248. 

PARTmS. 

1.  In  an  action  for  the  cancellation  of  a  sabscription  by  a  county 

to  the  stock  of  a  railway  company,  and  for  tbe  surrender  and 
cancellation  of  bonds  of  the  county  issued  in  payment  of  such 
subscription,  the  railroad  upon  whose  stock-books  is  the  sub- 
scription, and  the  agent  of  the  county  who  holds  the  bonds  for 
negotiation,  are  proper  parties.  State  of  Missouri  y.  CaUatoay 
County  Courty  172. 

2.  Proceedings  to  set  aside  an  order  of  a  county  court  making  a 

subscription  to  the  stock  of  a  railroad  company,  and  to  have 
tbe  same  declared  null  and  void,  and  the  bonds  of  the  county 
issued  to  pay  the  subscription  delivered  up  and  canceled,  may 
be  maintained  by  any  tax-payers  on  behalf  of  themselves  and 
all  other  citizens  and  tax-payers  similarly  interested,  upon  suffi- 
cient grounds, — such  as  fraud, — ^if  such  acts  will  result  in 
increased  taxation.  And  the  state  is  not  a  necessary  party  to 
such  a  proceeding.  Newmeyer  v.  Missouri  A  Mississippi  B.  i2L 
Co.,  187. 

PASSENGERS. 
As  to  who  are  passengers,  see  Cabribrs,  41,  66,  67. 
As  to  special  agreements  in  regard  to  fare,  see  Carriebs,  42-46. 
As  to  the  right  of  carriers  to  make  discriminations  in  regard  to 

passengers,  see  Carriers,  40. 
As  to  damages  for  injuries  to  passengers,  see  Carriers,  41,  47-4)7. 

PENAXiTIES. 

1.  An  action  against  a  railroad  company  to  recover  a  penalty, 
under  tbe  statute  of  New  York  to  prevent  extortion  by  railroad 
companies,  Laws  of  1857,  ch.  185,  is  not  *'  an  action  arising  on 
contract,  for  the  recovery  of  money  only,"  within  the  meaning 
of  section  129  of  the  New  Tork  Code  of  Procedure,  prescribing 
the  form  of  tbe  summons ;  and  tbe  summons  in  sucli  an  action 
should,  therefore,  not  contain  a  notice  that  on  failure  of  the 
defendant  to  ansvrer,  the  plaintiff  will  take  judgment  for  a 
specified  sum,  but  a  notice  that  the  plaintiff  will  apply  to  the 
court  for  the  relief  demanded.  MeCoun  v.  New  Tork  Ceniiral 
d:  Hudson  River  B.  B.  Co.,  269. 

2«  But  altbough  in  such  an  action  the  notice  contained  in  the  sum- 
mons is  in  the  former  instead  of  tbe  latter  form,  an  order  deny* 
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ing  a  motion  to  set  aside  a  sammoDS  and  complaint  for  such 
defect  if]  the  summons,  does  not  affect  a  sabstantial  right,  and 
is,  therefore,  not  appealable  to  the  court  of  appeals  of  New 
York.  80  heldy  Tvhere  the  summons  and  complaint  were  serrecl 
together  upon  the  defendant.     lb, 

8.  In  an  action  against  a  railway  company,  to  recover  penalties 
imposed  by  statute  for  neglecting  to  give  signals  prescribed,  a 
juryman  who,  being  asked  on  his  examination  which  way  he 
would  incline  to  find  if  the  evidence  were  evenly  balanced, 
answers  that  he  would  lean  against  the  defendant,  is  incom- 
petent.    Chicago  A  Alton  JR.  JR.  Oo.  v.  Adler,  278. 

4.  A  witness  on  the  trial  of  an  action  against  a  railway  company 
to  recover  penalties  for  numerous  omissions  to  give  the  signala 
required  by  law,  may  use,  to  refresh  his  memory,  a  copy  of  an 
original  memorandum  of  such  omissions.  That  he  uses  the 
copy  instead  of  the  original,  is  an  objection  which  goes  to  the 
credit  but  not  to  the  competency  of  his  testimony.  But  before 
the  witness  can  be  permitted  to  refresh  his  memory  from  the 
copy,  he  must  be  clear  and  explicit  in  his  evidence  that  the 
copy  is  truly  transcribed  from  the  original,  and  that  the 
original  was  correctly  made,  and  was  true  when  it  was  made. 
lb. 

6.  Where  a  penalty  is  imposed  by  statute  for  the  failure  of  a  rail- 
way company  to  give  certain  signals  before  its  train  crosses  a 
public  highway,  the  plaintiff  in  an  action  to  recover  such 
penalty  must  allege  and  prove  that  a  highway  existed  at  the 
point  where  the  failure  to  give  the  proper  signals  is  alleged  to 
have  occurred.    lb. 

6.  But  evidence  that  there  was  at  such  a  point  a  road  used  by  the 

public,  and  recognized  and  repaired,  when  necessary,  by  the 
highway  officers,  is  prima  facie  evidence  of  the  existence  of  a 
highway.     lb. 

7.  The  declaration  in  an  action  against  a  railway  company,  to 

recover  penalties  for  its  omissions  to  give  signals  of  the  ap- 
proach of  its  trains,  need  not  set  forth  the  particular  trains 
failing  to  give  the  signals.  Neither  are  the  numbers  or  de- 
scriptions of  the  engines  of  such  trains  material.     Jb, 

8.  Where  a  statute  imposing  a  penalty  of  fifty  dollars  upon  every 

railway  company,  for  each  failure  to  give  certain  signals  of  the 
approach  of  its  train  to  a  highway  crossing  {lU.  Act.  Nof>.  5, 
1849,  §  188),  is  amended  by  an  act  which  provides  that  in 
pending  suits  the  penalty  recoverable  for  each  offense  shall  bo 
not  exceeding  one  hundred  dollars,  instead  of  fifty  dollars,  (722. 
Act.  Fd).  27,  1869),  although  it  may  be  the  legislature  bad  not 
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power  to  increase  the  penalty  after  the  omission  had  occurred, 
yet,  as  to  pending  suits,  the  provision  operates  as  a  repeal  of 
the  former  penalty,  and  allows  it  to  be  fixed  at  any  amount  not 
more  than  fifty  dollars.  Ih.  ;  W\tMn  v.  Ohio  &  lUmmppi  R, 
S,  Co,,  286. 

9.  The  prosecutor  in  a  q^i  tarn  action  for  such  a  penalty  has  no 

vested  right  in  the  penalty  until  he  has  reduced  his  claim  to  a 
judgment.    lb. ;  Ih. 

10.  A  higher  penalty  than  fifty  dollars  can  not  be  imposed  for 
offenses  committed  before  the  passage  of  the  amendatory  act. 
Such  a  construction  of  that  act  would  make  it  an  ez  pott  facto 
law.     Wilaon  y.  OTido  S  JUisnsnppi  B.  B.  Co.^  285. 


PZiBADINa. 

1.  In  an  action  against  a  railroad  company,  upon  a  promise  by  the 

company  to  pay  for  goods  furnished  by  the  plaintiff  to  a  sub- 
contractor engaged  in  constructing  the  road,  an  answer  setting 
up  merely  that  the  railroad  company  was  not  indebted  to  such 
sub-contractor,  does  not  state  facts  sufficient  to  constitute  a 
defense.  Chicago,  Cincinnati,  S  LouiniUe  S.  B.  Co.  y.  West, 
289. 

2.  The  declaration  in  an  action  against  a  railway  company,  to  recover 

penalties  for  its  omissions  to  give  signals  of  the  approach  of  its 
trains,  need  not  set  forth  the  particular  trains  failing  to  give  the 
signals.  Neither  are  the  numbers  or  descriptions  of  the  engines 
of  such  trains  material.    Chicago  S  Alton  B.  B.  Co.  v.  Adler,  278. 

8.  In  an  action  against  a  railway  company,  for  a  failure  to  deliver 
goods  received  by  it  for  transportation  as  a  common  carrier, 
the  complaint  must  show  that,  after  the  receipt  of  the  goods 
by  the  defendant,  and  before  the  demand  for  their  delivery  was 
made,  the  goods  had  actually  been  transported  to  their  destina- 
tion, or  that  a  reasonable  time  had  elapsed  for  their  transporta- 
tion, in  due  cQurse,  or  that  the  defendant  had  converted  them 
to  its  own  use ;  and  the  complaint  must  also  show  that  the  de- 
fendant's reasonable  freight  and  charges  have  been  paid  or 
tendered,  or  some  suflScient  reason  or  excuse  for  not  doing  so 
must  be  alleged.  JoffersonviUe,  Madison,  <&  Indianapolis  B.  B. 
Co.  V.  Oent,  335. 

That  in  actions  for  injury  to  the  person  the  plaintiff  need  not  allege 
freedom  from  negligence  on  his  part,  see  Carriers,  62. 

That  in  actions  for  penalties  for  failing  to  signal  before  crossing  a 
highway,  the  existence  of  the  highway  must  be  alleged,  see 
Penalties,  5,  6. 


i 
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PRESUMPTIONS. 

Ab  to  presumptions  of  negligence,  see  Nbolioenge,  11. 

PROCESS. 

1.  In  construiDg  a  statute  allowing  suits  against  corporations  to  be 

commenced  in  any  county  where  such  corporations  liave  or 
usually  keep  an  office  or  agent  for  the  transaction  of  their 
usual  and  customary  business, — such  as  1  Vif^agn.  ("<?.),  &At. 
394,  §§  26,  28, — a  railroad  corporation  should  be  considered  a 
resident  of  any  county  through  which  its  line  of  road  passes, 
and  in  which  it  has  an  agent  upon  whom  process  can  be  served. 
Bla^miB  V.  South  Pacific  R.  R,  Co,^  262. 

2.  A  suit  against  a  railway  company,  f6r  a  penalty  imposed  by 

statute  for  failing  to  give  the  signals  required,  may  be  com- 
menced by  service  of  the  process  upon  a  station  agent  of  the 
company,  if  that  mode  of  service  is  proper  in  ordinary  cases, 
although  the  statute  provides  that  such  suits  ''maybe  com- 
menced by  serving  the  summons  on  any  director  of  such  com- 
pany." The  word  "may"  is  permissive  and  additional  as  to 
the  common  mode  of  service,  not  mandatorv  or  exclusive  of 
other  methods.  State  of  Missouri  v.  Hannibal  <k  St,  Joseph  JR. 
R,  Co.y  266. 

8.  In  an  action  against  a  railway  company,  service  of  process  upon 
one  formerly  a  director  of  the  company,  where  service  upon  a 
director  is  allowed  by  law.  Is  sufficient,  in  the  absence  of  proof 
that  such  person  is  no  longer  a  director.  Washington^  Alexan^^ 
andria,  d:  Georgetown  JR,  R,  Co.  v.  Brown^  413. 

As  to  form  of  summons,  see  PBNAiiTiBS,  1,  2. 

PROMISSORY  NOTES. 
Bee  Bills  of  Exchange,  2. 

QUESTIONS  OP  LAW  AND  OP  PACT. 

As  to  the  distinction  between  questions  of  law  and  questions  of 
fact,  see  Cabbibiib,  18,  60. 

REASONABLE  TIME. 

As  to  what  is  a  reasonable  time  to  remove  goods  ready  for  delivery 
by  carrier,  see  Cabrisbs,  18. 


As  to  the  effect  of  carriers'  receipts  for  goods,  see  Oabbisbs,  1, 18, 20. 


The  appointment  of  a  receiver  of  the  property  of  a  railway  com- 
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pany  docs  not  relieve  the  corporation  from  the  duties  and  obli- 
gations imposed  by  its  charter,  or  by  the  general  laws  of  the 
state,  unless  the  possession  of  the  receiver  is  exclusive,  and  the 
servants  of  the  road  wholly  employed  and  controlled  by  him. 
Where  the  road  is  run  on  the  joint  account  of  lessees  and  the 
receiver,  and  the  servants  employed  and  controlled  by  them 
jointly,  both  are  alike  responsible  for  any  failure  in  the  per- 
formance of  the  duties  imposed.  WaMfogUm^  Alexandria^  db 
Oeorgetovm  B.  R,  Co.  v.  BrowJi^  413. 

SBRVIOII. 

As  to  service  of  process,  sjse  Psocbbs. 

STATUTES. 

The  power  of  the  judiciary  to  declare  an  enactment  of  the  legis- 
lature of  a  state  unconstitutional  should  never  be  exerted  ex- 
cept when  the  conflict  between  the  statute  and  the  constitution 
is  palpable  and  incapable  of  reconciliation.  An  alleged  limi- 
tation upon  the  powers  of  a  state  legislature  must  appear  either 
by  the  words  employed  for  that  purpose  in  the  constitution,  or 
by  an  implication  necessarily  flowing  from  those  words,  and 
without  which  the  words  themselves  can  not  have  their  natural 
force  and  fair  import  Stockton  &  Visalia  B,  B.  Co.  v.  Oomr 
mon  Council  of  the  City  of  Stockton,  102. 

As  to  statutes  regulating  liability  of  carriers,  see  Carbiers,  26. 

Statutes  to  prevent  unjust  discriminations  by  carriers,  see  Cab- 

RIERS,  40. 

Statutes  authorizing  consolidation  of  railway  companies,  see  Con- 

SOLroATION. 

Statutes  authorizing  railway  companies  to  take,  bold,  and  convey 

real  estate,  see  Lakds,  t-4. 
Statutes  authorizing  municipalities  to  aid  railways,  see  MuNiciPAii 

Corporations. 
Statutes  taxing  railroads,  see  Taxes. 
Statutes  imposing  penalties,  see  Penalties,  8,  0. 
Statutes  impairing  the  obligation  of  contracts,  see  Taxes,  6-14. 

STREET  RAILROADS. 

As  to  compensation  to  owners  of  land  adjoining  street  occupied  by 

railroads,  see  Lands. 
As  to  liability  for  injuries  to  passengers  on  street  railroad,  see  Cab- 

riers,  61. 
As  to  taxation  of  street  railroads,  see  Taxes,  17-21. 
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SUBROGATION. 

As  to  subrogation  i  f  the  insurer  of  goods  destroyed  to  the  tight  of 
the  owner,  see  Cabbiebs,  87-39. 


1.  The  constitution  of  California  places  no  limitation  upon  the 

power  of  the  legislature  to  impose  taxes.  The  principle  upon 
which  taxation  is  to  be  imposed  is  pointed  out,  but  the  extent 
to  which  it  may  be  carried  is  left  unlimited,  except  by  legisla- 
tive discretion.  Stockton  db  Vudlia  R.  B,  Co,  ▼.  Common  CotmcU 
of  the  City  of  Stockton,  102. 

2.  Where  the  '^  public  use  "  for  which  a  state  constitution  allows 

private  property  to  be  taken  is  not  defined  by  the  constitution, 
its  definition  must  be  left,  in  large  measure,  to  legislative  deter- 
mination; and  the  resolve  of  a  legislative  body  by  which  a  tax 
is  imposed,  or  private  property  taken,  is,  necessarily,  such  a 
determination.  Hence,  when  the  legislature  has  determined 
that  a  particular  railroad  in  fact  concerns  the  public  interest, 
its  determination  in  that  respect  can  not  be  reviewed  by  the 
courts.  lb, 
8.  There  is  no  difference  between  the  public  use  which  will  authorize 
the  taking  of  private  property  in  aid  uf  a  railroad,  and  tho 
public  use  which  will  support  the  laying  of  a  tax  in  aid  of  the 
road.  Wherever  the  power  of  eminent  domain  may  be  exer- 
cised iu  aid  of  a  railroad,  taxation  may  be  resorted  to  for  tho 
same  purpose.     Ih, 

4.  Aid  to  construction  of  a  railroad,  as  a  public  use,  may  be  ex- 

tended by  means  of  the  power  of  eminent  domain,  or  by  sub- 
scription to  capital  stock,  or  donations  made  by  cities  and  other 
political  subdivisions  of  the  state,  under  authority  of  the  legis- 
lature.    1  h, 

5.  The  fact  that  a  railroad  is  owned  and  operated  by  a  private  cor- 

poration, and  for  private  profit,  does  not  prevent  \i%  being  also 
of  puDlic  use.     IJ), 

6.  Where  the  charter  of  a  railroad  company  exempts  from  taxation 

the  property  of  the  company  and  the  shares  therein,  a  subsequent 
act  imposing  a  tax  upon  the  franchise,  rolling  stock,  and  real 
property  of  the  company  is  void,  as  it  impairs  the  obligation  of 
the  contract  in  the  charter.  Wilmington  d:  Weldon  R.  B,  Co,  v. 
Beid,  195. 

7.  In  the  application  of  such  an  exemption,  the  corporate  fran- 

chise can  not  be  distinguished  from  other  property  of  the 
company,  and  is  equally  within  the  protection  of  the  contract. 
Ih, 

8.  Where  the  charter  of  a  railroad  company  exempts  from  tax&- 
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tion  all  the  property  of  the  company  for  a  certain  term  of 
years,  and  afterwards  until  the  annual  profits  exceed  a  certain 
percentage,  subsequent  legislation  imposing  a  tax,  although  the 
annual  profits  have  not  reached  the  percentage  specified,  is  void, 
as  impairing  the  obligation  of  a  contract.     Baleigh  ds  Oastan 
R  R  Co.  V.  Beid,  199, 
9.  At  the  time  of  the  incorporation  of  a  railroad  company  by  the 
state  of  South  Carolina,  a  general  law  of  that  state  was  in  force, 
providing  that  any  corporate  charter  subsequently  granted,  or 
any  renewal,  amendment,  or  modification  thereof,  should  be 
subject  to  amendment,   alteration,   or   repeal  by   legislative 
authority,  unless  excepted  by  its  express  terms.     A  subsequent 
amendment  to  the  charter  provided  that  the  stock  of  the  com- 
pany, and  its  real  estate  connected  with  or  subservient  to  the 
works  authorized  by  its  charter,  should  be  exempt  from  taxa- 
tion during  the  continuance  of  the  charter.     This  act  contained 
no  clause  excepting  the  amendment  from  the  provisions  of  the 
general  law  referred  to.     Several  years  later  a  new  state  con- 
stitution was  adopted,  which  subjected  to  taxation  the  prop- 
erty of  all  corporations  then  existing  or  thereafter  created. 
Subsequent  legislation  provided  for  the  taxation  of  the  prop- 
erty of  railroad  companies ;  and  under  it  the  property  of  the 
railroad  company  in  question  was  taxed.    EM^  that  the  taxa- 
tion was  legal  and  constitutional.     The  power  reserved  to  the 
state  by  the  general  law  authorized  any  change  in  the  contract 
created  by  the  charter  between  the  corporators  and  the  state, 
as  it  originally  ovinted,  or  as  subsequently  modified,   or  its 
entire  revocation.     Tomlinwn  v.  Jessup^  201. 

10.  Immunity  from  taxation,  constituting  a  part  of  the  contract 
between  the  government  and  the  corporators  and  stockholders, 
was,  by  the  reservation  of  power  contained  in  such  general  law, 
subject  to  be  revoked  equally  with  any  other  provision  of  tho 
charter,  whenever  the  legislature  might  deem  it  expedient.  The 
reservation  affected  the  entire  relation  between  the  state  and 
the  corporation,  and  placed  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  its  charter  directly  from 
the  state.     lb. 

11.  A  railroad  company,  which  by  its  charter  was  granted  an  ex- 
emption from  taxation  for  a  limited  period,  was  afterwards 
merged  in  another  railroad  company  which  became  invested 
with  all  the  property,  rights,  and  privileges  of  the  former. 
Held,  that  the  exemption  and  its  limitation  accompanied  the  ^ 
property,  and  a  perpetual  exemption  from  taxation  in  the 
charter  of  the  latter  company  would  not  be  extended  to  tiie 
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property  so  acquired  from  the  former,  without  express  words 
or  necessary  intendment  to  that  effect.  Tandiruon  y.  Brctneh^ 
207. 

12.  Where  two  railroad  companies  are  consolidated  the  presump- 
tion is,  that  each  of  the  two  united  lines  of  road  will  be  re- 
spectively held  with  the  privileges  and  burdens  originally 
attaching  thereto,  unless  the  contrary  is  expressed.     lb, 

13.  The  property  of  a  railroad  company,  not  exempted  from  taxa- 
tion by  the  original  act  of  incorporation,  was  made  exempt  by 
an  act  amending  the  charter.  An  act  subsequent  to  the  amenda- 
tory act  conferred  upon  another  railroad  company,  previously 
incoiporated,  but  which  had  never  built  its  road,  all  the  rights^ 
powers,  and  privileges  granted  by  the  charter  of  the  company 
first  mentioned.  Held,  that  among  the  privileges  conferred 
upon  the  other  company  by  this  legislation,  was  the  exemption 
of  its  property  from  taxation.  The  effect  of  the  statute  last 
mentioned  could  not  be  limited  to  the  rights,  powers,  and 
privileges  granted  by  the  original  act  of  incorporation.  JBum- 
phrey  v.  Pegues^  218. 

14.  The  power  of  the  legislature  to  grant  to  such  a  corporation  a 
perpetual  immunity  from  taxation  can  not  be  questioned.  And 
such  a  provision  in  the  charter  constitutes  a  contract  which  the 
state  can  not  subsequently  impair,     lb. 

15.  The  charter  of  a  railroad  company  provided  that  the  company 
should'  be  subject  to  a  certain  specified  tax,  and  that  no 
other  tax  should  be  imposed.  Hdd^  that  the  exemption  ex- 
tended to  a  tract  of  gravel  land  purchased  to  provide  materials 
for  the  repair  of  the  road,  and  ako  to  a  branch  road  connect- 
ing such  gravel-pits  with  the  main  road. '  lb, 

16.  The  rule  is  established,  by  the  course  of  decisions  in  New 
Jersey,  that  such  an  exempting  clause  will  protect  all  property 
held  by  the  company  necessary  to  accomplish  the  end  for  which 
it  was  incorporated.  And  the  exemption  is  not  limited  to 
property  that  is  indispensable  to  the  purpose  of  the  incorpora- 
tion ;  it  extends  to  all  things  suitable  and  proper  for  carrying 
into  execution  the  powers  granted.  State  of  New  Jersey  ▼. 
Hancock,  228. 

17.  The  rails,  sleepers,  ties,  and  spikes  of  a  railroad,  so  laid  into 
and  attached  to  the  soil  of  the  street  as  to  become  a  part  of  the 
realty,  are  real  estate,  and  as  such  liable  to  assessment  for  the 
expense  of  paving  the  street  through  which  they  were  laid, 
equally  with  any  other  real  estate  especially  benefited  by  the 
improvement.  (My  of  New  Eaten  y.  Fair  Eaven  <k-  Westvilie  R. 
B,  Co.y  230. 
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18.  Where  the  charter  of  a  city  provides  that  ^n  assessment  of  the 
expense  of  paving  a  street  shall  be  a  lien  upon  the  property 
benefited,  the  question  whether  such  a  lien  can  attach  to  the 
track  of  a  street  railway,  assessed  with  a  portion  of  the  expense, 
is  not  important  in  determining  the  validity  of  the  assessment. 
The  right  and  power  to  assess  are  in  no  way  dependent  upon  a 
lien.  The  lien  is  merely  a  security  in  addition  to  a  proper 
remedy  at  law ;  and  an  action  of  debt  will  lie  to  recover  such 
assessment.    Ih, 

19.  Upon  a  question  of  want  of  jurisdiction  of  the  city  to  make 
such  assessment,  the  railway  company  is  not  confined  to  its 
remedy  by  appeal  from  the  assessment,  given  by  the  city  charter, 
but  may  show  want  of  jurisdiction  in  defense  to  an  action 
brought  to  recover  the  assessment.    Lb, 

20.  In  an  action  to  recover  the  amount  of  an  assessment  upon  the 
property  of  a  street  railway  company,  of  part  of  the  expense  of 
paving  the  street  in  which  its  track  is  laid,  where  the  company 
has  suffered  the  city  to  make  the  improvement  and  incur  the 
expense,  with  full  knowledge  of  the  proceedings,  and  without 
objection,  it  is  estopped  from  setting  up  the  claim  that  its 
charter  required  it  to  pave  the  road  covered  by  the  track  at  its 
own  expense,    lb, 

21.  Under  a  statute  which,  in  regulating  the  taxes  to  be  paid  by 
street  railway  companies,  exempts  them  from  liability  for  re- 
pairs of  the  street  ^^ outside  of  their  tracks,"  a  company  hav- 
ing two  parallel  tracks  on  the  same  street  is  not  liable  for  the 
expense  of  repairing  the  street  between  its  two  tracks,  and  not 
within  either  of  them.  (My  of  St.  Louis  v.  St,  Louis  IL  JS. 
Co,y  287. 

TIOKBTS. 

As  to  the  effect  of  peculiar  forms  of  passengers*  tickets,  see  Car 
RiBRS,  44-46,  69,  70. 


Bee  Rbabonablb  Timb. 

wrrNEssES. 

In  examining  a  medical  expert,  the  counsel  propounding  a  hypo- 
thetical question  may,  for  the  purposes  of  the  question,  assume 
any  state  of  facts  within  the  limits  of  the  evidence,  and  ask 
the  opinion  of  the  witness  upon  the  facts  assumed.  Filer  v. 
New  York  Central  R  B.  Co,,  460. 

As  to  the  mode  of  examining  witnesses,  see  Oakbibbs,  56 ;  Penal- 

TIB9,  4. 


A  OOMPLBTB  LIBRARY  OP  RAILWAY  LAW. 

AMERICAN  RAILWAY  REPORTS. 

EDITBD  BT 

J.  Hbnky  Truman,  Esq.,  of  the  Chicago  Bar, 

Ain> 

John  A.  Mallort,  Esq.,  of  the  New  York  Bar. 


A  want  has  long  been  felt  by  those  of  the  legal  profession  in  any- 
wise interested  in  matters  pertaining  to  Railway  Law.  of  some  com- 
pendium of  the  numerous  and  varying  authorities  upon  that  subject, 
which  are  yearly  created  by  the  decisions  of  the  Courts  in  the  several 
States,  and  which  lie  scattered  through  sixty  or  seventy  volumes  pub- 
lished annually.  The  subject  is  one  of  great  importance ;  the  deci- 
sions are  numerous  and  varied,  and  from  many  sections  of  the  country; 
text  books  and  selected  cases  prove  unsatisfactory  and  insufficient ; 
and  the  search  for  the  cases  through  the  State  Reports  and  the  various 
.Law  priodicals,  entails  considerable  expense,  and  endless  labor. 

In  view  of  these  facts,  we  have  caused  to  be  prepared,  with  great 
care,  a  series  of  Railway  Reports,  in  which  the  attainment  of  the 
following  objects  is  proposed. 

1.  To  furnish  a  correet  report  of  ETEBT  DECISION  on  any  topic 

of  Railway  Law,  made  in  the  United  States. 

2.  To  fnrnish  these  decisions  concurrently,  in  most  cases,  with, 

and  in  many  cases    IN  ABTANCE  OF  THEIR  PUBLICA- 
TION IN  THE  STATES. 
8«  To  provide,  at  small  expense,  and  in  an  accessible  and  con. 
venient  form,  a  complete  library  of  current  Railway  Law. 

The  decisions  are  grouped,  for  convenience,  after  the  topical  ar* 
rangement  observed  iu  the  most  popular  text  ))ooks  on  the  subject, 
and  the  volume  will  contain,  for  easy  reference,  an  analytical  index 
and  DOUBLE  index  of  cases. 

The  number  of  volume  and  page  on  which  it  vnll  appear  in  the 
leveral  State  Reports  is  given  for  each  case. 

A  record  will  be  kept  of  all  American  cases,  and  the  contents  of 
the  volumes  so  chosen  as  to  embrace — chronologically,  as  near  as  may 
be — every  decision. 

It  is  expected  that  the  series  will  be  contained  in  about  two  volumes 
H  year.  It  will  be  printed  and  bound  in  the  best  law  book  style,  and 
sold  at  the  NET  CASH  price  of  $5.00  per  volume. 

Vols.  1,  2,  and  3,  now  ready. 
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A  Treatise  on  the  Law  of  Municipal  Corporations, 

BY 

Hon,  JOHN  F.  DILLON,  LL.  D. 

17.  S.  Circuit  Judge,  Eighth  Circuit,  and  late  one  of  the  Justices  of  the  Supreme 

Court  of  Iowa. 

Second  Edition,  Revised  and  Greatly  Enlarged^ 
Containing  1143  Additional  cases. 

2  Tols.    Net  Cash  Price,   «12.00. 


The  second  editition  of  this  great  work  is  now  reaay  for  delivery. 

The  first  edition  met  with  almost  unexampled  fav'or  with  the 
Bar  and  Bench  of  the  country.  In  nine  months  an  edition  of  twice 
the  usual  number  of  copies  was  exhausted.  The  author,  at  the  in- 
stance of  the  Publishers,  has  availed  himself  of  the  interval  to  greatly 
enlarge  and  thoroughly  revise  the  work,  and  to  embody  in  it  the  re- 
sults of  all  the  important  cases,  English  and  American,  published 
since  the  first  edition,  and  in  many  instances  referring  to  cases  not 
yet  regularly  reported. 

On  the  subject  of  MUNICIPAL  BONDS  and  SECURITIES,  the 
work  has  been  greatly  enlarged  and  re-cast,  and  all  the  late  cases  in 
the  Federal  and  State  Courts  fully  given. 


DILLON  ON  MUNICIPAL  CORPORATIONS. 


OPINIONS  OF  THE  PRESS, 

**  It  has  not  been  our  tortune  to  notice  in  these  pages  any  book 
that  has  afforded  us  more  genuine  satisfaction  than  this  of  Judge 
Dillon.  The  author  is,  beyond  question,  one  of  the  ablest  jurists 
of  the  country — in  our  humble  opinion  there  are  not  over  three 
his  peers,  and  this  work  is  tiie  result, of  nearly  nine  years  patient 
study  and  investigation,  dunng  the  intervals  of  judicial  business. 
The  result  is  a  legal  classic,  so  to  speak — a  work  that  will  live 
alongside  of  Kent  and  Story,  and  Washburn,  and  Parsons,  and 
Greenleaf.  The  style  is  remarkably  clear  and  concise;  indeed, 
in  some  portions,  as  in  tne  opening  chapter,  it  may  justly  be 
termed  elegant;  but  the  book  is  intended  iox  practicing  lawyers, 
and  it  is,  therefore,  ^practical  treatise." — Albany  Law  Journal. 

"  The  author  has  been  lor  many  years  a  judge  of  widely  recog- 
nized ability.  When  such  a  man  speaks,  one  wishes  to  listen. 
Judge  Dillon  is  the  first  American  Author  to  devote  a  book  en- 
tirely to  this  branch  of  the  law.  He  has  not,  we  think,  over-esti- 
mated the  importance  of  his  subject;  and  he  deserves  the  cordial 
thanks  of  the  profession  lor  supplying  a  want,  and  supplying  it 
exceedingly  well.  The  author  has  indicated  precisely  the  strong 
point  of  his  treatment  in  reierring  to  its  'thoroughly  practical 
character.'  It  is  a  very  useful  volume.  The  notes  are  unusually 
full;  the  introductory  historical  view  is  very  good;  the  discus- 
sions, also,  of  the  subjects  ot  Medication,'  of  Mocal  assessments,' 
and  of  *  railroads  in  streets,'  are  full  and  judicious.  We  have  no 
scruple  in  heartily  commending  this  treatise  to  the  profession. " — 

American  Law  Review. 

"  This  book  is  worthy  to  be  classed  with  the  foremost  text- 
books upon  the  great  titles  ol  the  law.  Scarcely  an  important 
case  upon  the  topics  discussed  has  been  overlooked,  over  5,000 
cases  being  cited.  A  marked  feature  of  the  work  throughout  is 
<ts  intense  practical  character  as  exemplified  in  the  chapters  on 
Contracts,  including  Municipal  Bonds,  Ordinances,  Streets,  Man- 
damus, Illegal  Corporate  Acts,  Taxation,  and  Local  Assessments, 
and  on  Civil  Actions  and  Liabilities.  Municipal  torts  are  treated 
with  fullness,  and  it  is  surprising  to  see  how  much  matter  the 
author  has  condensed  into  his  chapter  on  this  subject." — Western 
Jurist. 


READY  IN  NOVEMBER. 


WRIGHT 


ON    THE 


LAW  OF  CRIMINAL  CONSPIRACIES 

AND    AGREEMENTS. 

WITH   AMERICAN   NOTES. 

By    EUGENE    T.    GARDNER, 

OF  THE  NEW   TOUC   BAB. 

CITING    EVERY   AMERICAN    CASE. 

Complete  in  one  vol.,  8vo. 


"  This  iB  a  volame  upon  perhaps  the  most  important  sabject  of  our 
day.  Criminal  conspiracies  and  agreements  are  commonly  understood 
to  be  conspiracies  and  agreements  to  commit  crimes,  and  it  is  onlj  latelj 
that  the  public  mind  has  learned  to  understand  what  offenoee  are 
considered  as  crimes  so  as  to  be  subject  matter  of  conspiracy.  The 
history  of  the  question  as  related  by  Mr.  Wright  shows  how  difficult 
it  has  been  found  to  agree  upon  a  ^ood  definition  of  conspiracy. 

"  Mr.  Wright  discusses  the  whole  subject  with  much  learning'  and 
discrimination,  and  arrives  at  a  set  of  conclusions  which  are  doubtless 
correct,  but  which  reveal  the  difficulties  of  the  law. 

"  As  a  study  of  a  difficult  subject  Mr.  Wright's  treatise  is  to  be 
highly  commended.  He  has  evidently  grappled  with  the  cases  and 
comprehended  the  principles  governing  the  decisions.  The  leading 
eases  will  be  found  in  an  appendix.'' — London  Law  Timst. 


DIGEST 

OF    • 

THE    LAWS 

OF 

THE  STATE  OF  NEW  YORK, 

COMFRIBIKG  THE 

REVISED   STATUTES 

AND 

STATUTES  OF  GENERAL  INTEREST. 

Bt    JOSEPH    D.    FAY, 

OF  THE  NEW  YORK  BAR. 


The  Statutes  are  given  in  full,  not  a  word  omitted.  The  word 
"  Digest "  is  simply  used  to  give  a  proper  idea  of  the  arrangement.  The 
work  will  be  complete  in  three  large  volumes.  Volume  I.  will  b» 
read  J  about  October  10,  and  Volumes  II.  and  IIL  will  follow  at  shoiv 
intervals.    Price  per  volume,  $8  50. 

"  This  enterprise  has  long  been  needed,  and  as  time  rolls  on,  and  oui 
laws  continue  to  multiply,  it  has  new  become  almost  a  necessity  to 
have  an  abridgment  or  digest  of  them  arranged  according  to  the  sub- 
jects, and,  at  the  same  time,  to  show  the-  dates  when  they  were 
enacted.  The  subjects  are  numerous,  well  chosen,  and  alphabetically 
arranged,  and  are  again  subdivided  into  subjects  which  are  indicated 
by  black-letter  designations,  and  numbered.  References  are  made  to 
to  the  Revised  Statutes  by  pages  and  sections,  and  to  Edmonds* 
Statutes  at  large  by  the  pages,  and  to  the  Annual  Session  Laws  by 
dates,  chapter  and  section.  It  also  contains  many  local  laws  which 
are  of  general  interest,  especially  those  relating  to  the  Counties  of 
New  York,  Kings  and  Westchester.  Mr.  Fay  and  the  publishers 
deserve  the  thanks  of  the  Bench  and  Bar  for  this  very  convenient  and 
necessary  work,  which  will  greatly  aid  them  in  their  labors." — N.  7 
LcHO  BegUter, 


FAMOUS   CA8B8 

OF 

CIRCUMSTANTIAL  EVIDENCE 

WITH  AN 

I&trodnction  on  the  Theoxy  of  Fresumptive  Froo£ 

BY  S.  M.  PHILLIPPS, 
AtOhor  of'^Phiaipps  m  Evidenee.^^ 

SECOND  EDITION,  GREATLY  ENLARGED. 

Prices :    In  Clotli  Binding,  $8  50.    In  Law  Sheep,  $4  50. 


SENT  BY  MAIL  PREPAID  ON  RECEIPT  OF  PRICE. 

It  has  been  endeavored  in  this  oollection  to  gather  as  manj 
properly  authenticated  cases  of  Circumstantial  Evidence  as  poasible. 
No  work  of  the  kind  has  ever  before  been  published,  and  the  cases 
were  only  to  be  found  in  various  scattered  volumes  of  reports  and 
periodicals.  The  admirable  introduction  by  Mr.  Phillifps,  on  the 
Theory  of  Presumptive  Proof,  together  with  his  able  analysis  of  the 
celebrated  case  of  Captain  Donallan,  is  a  most  valuable  addition  to  the 
book. 

;  Aside  from  its   legal  character,  the  work  is  one  of  absorbing 
interest  and  its  study  is  as  attractive  as  it  is  profitable. 

This  volume,  with  its  most  remarkable  record,  is  not  only  of 
value  to  the  criminal  lawyer,  but  it  is  an  invaluable  contribution  to 
the  interests  of  humanity.  It  shows  us  more  eloquently  than  forensic 
eloquence  can  portray,  the  uncertainty  of  evidence  and  the  utter  unre- 
liability of  that  of  a  circumstantial  character. 

"  The  '  Introduction,'  by  Mr.  Phillips,  is  an  elaborate  essay  on  the 
Theory  of  Presumptive  Proof,  and  will  richly  repay  perusal.  The 
whole  book  is  a  marvellous  comment  on  the  uncertainty  of  the  law. 
We  wish  a  copy  of  it  could  be  in  the  hands  of  every  jurist  in  the 
country.  We  shudder  when  we  think  of  the  long  roll  of  those  who 
have  been  unjustly  sent  down  to  dishonored  f^aves,  and  we  shall  hef 
glsd  if  the  reading  of  this  volume  shall  result  in  more  caution  in  the 
finding  of  a  verdict,  and  greater  hesitancy  in  sacrificing  life  to  that 
most  uncertain  of  all  things  in  this  world,  circumstantial  evidence." — 
Christian  at  Work. 


CAUSilS  CHLEBEES. 


JAMES  COCKCROFT  &  COMPANY  beg  leave  to  announce 
that  they  will  publish  October  1,  YoIb.  1,  3  and  8  of  a  Series  of 
CAUSl^S  Ol^L&BRBS.  The  Belection  of  Trials  will  be  carefully 
made  with  especial  reference  to  the  value  of  each  as  a  model  of  legal 
argument  and  eloquence,  of  skillful  examination  of  witnesses,  and 
of  signal  ability  in  the  general  conduct  of  the  case. 

THE  TRIAL  OF  QUEEN  CAROLINE 

has  been  selected  as  the  first  of  the  series,  as  it  presents,  in  i 
pre-eminent  degree,  specimens  of  the  masterly  skill  of  Counsel, 
both  in  their  speeches  and  examination  of  witnesses. 

The  following  list  of  counsel   will  show  the  eminent  legal  ^ 
talent  engaged  in  the  conduct  of  the  trial.    It  is  an  array  which 
has  never  been  equallea. 

FOR  THE  GOVERNMENT: 

Attorney  General,    Mr.  CIPPORD, 

Afterwards,  Lord  QilTord. 

Solicitor  General,    Mr.   SERGEANT  COPLEY, 

Afterwards,  Lord  Lyndhurst. 

Mr.  PARKE, 

Afterwards,  Lord  Wenaleydale,  and 'English  Baron  of 

the  Exchequer. 

FOR  THE   QUEEN: 

Mr.    BROUGHAM, 

Afterwards,    Lord  Brougham,  and  Lord  High  Chan* 

eel  lor. 


Causes  Cilibres. 


Mr.    DENMAN, 

Afterwardfl,  Lord  Chief  JaBtice  and  Lord  DenmaiL 

Mr.  SERGEANT  WILDE, 

Afterwards,  Lord  Traro  and  Lord  High  Chanoellor. 

Mr.   LU8HINGTON, 

Afterwards,  Judge  of  the  High  C!oiirt  of  Admiralty. 

Mr.   TINDAL, 

Afterwards,  Solicitor  General  and  Chief  Justice  of  the 

Common  Pleas. 

Mr.   WILLIAMS, 

Afterwards,  Judge  of  the  Court  of  King's  Bench. 

LORD    ELDON   was  Lord  High  Chancellor. 

It  is  proposed  to  give  the  argument  of  Counsel  and  their  examina> 
tions  of  the  witnesses  IK  FULL.  A  full  and  minute  report  of  the 
trial,  taken  from  the  Journal  of  the  House  of  Lords,  has  been  secured^ 
and  an  accurate  and  complete  report  of  the  case  can  therefore  be 
confidently  promised.  The  report  of  the  trial  will  be  complete  in 
three  octavo  volumes,  and  will  be  ready  in  October. 


OPINIOirS  OF  EHIVEHT  JUBISTS  AHD  OTHERS. 

Our  Law  of  Evidence  has  been  much  enriched  by  the  decisions 
in  the  "  Queen's  Case." — Lord  Campbell. 

The  House  of  Lords  resumed  its  sittings  on  October  drd,  and 
was,  on  that  day,  addressed  by  Brougham  in  one  of  the  most  pow- 
erful orations  that  ever  proceeded  from  human  lips.  His  arguments, 
his  observations,  his  tones,  his  attitude,  his  eye,  left  an  impression 


Causts  C^Ubrts, 


on  ererj  mind  which  is  scarcely  ever  renewed  without  exciting 
strong  emotion.  The  peroration  was  sublime.  ^*  Spare  the  altar, 
which  mast  stagger  with  the  shock  that  rends  its  kindred  throne." 
ERSKoraB  BUSHED  OUT  OF  THE  HousB  IK  TEARS. — Lord  Denmon. 

On  August  21st  the  examination  of  witnesses  began  and  lasted 
till  September  7th,  iKCLUDmo  those  two  great  master  pieces  of 

FORENBIO  skill,  THE   CROSS-EXAMINATIONS  OF  ThEODORE  MaSOCCHI 

BT  Brougham  and  of  Louise  Demont  bt  Williams. — Lord  Denman. 

The  Speeches  of  the  advocates  on  both  sides,  may  \ye  perused 
as  models  of  high  order,  in  their  respective  styles  of  forensic  elo- 
quence. — Hughes^  HiUory  of  England, 

The  defense  was  conducted  with  transcendent  ability  by  her  coun- 
sel ;  the  speech  of  Mr.  Brougham  in  particular,  is  one  of  the  finest 
specimens  of  forensic  eloquence  in  the  English  language. — Jame» 
Taylor^  D,D,^  in  the  Imperial  Dictionary  of  Biography, 

There  probably  would  have  been  more  instances  of  unseemly  in- 
terference with  the  ordinary  course  of  legal  inquiry  if  one  man 
(Mr.  Brougham,)  had  not  stood  in  the  nidst  of  that  assembly, 
w  ose  whole  bearing  was  that  of  authority  and  command ;  whose 
lo(jk  <]enoiincing  "battle  dangerous"  if  any  rash  offense  were  jriven, 
made  the  boldest  peer  prudent.  '»-  *  *  There  was  another  of  the 
Queen^s  law-officers  (Mr.  Denman,)  who  dared  to  fix  his  eyes  upon 
a  prince  of  the  blood,  exclaiming  ^*  come  forth,  thou  slanderer." 
On  the  3d  of  October,  Mr.  Brougham  entered  upon  the  Queen's 
defense.  His  speech  on  that  day  and  the  following  may  be  cited 
amongst  the  greatest  examples  of  forensic  eloquence. — Knight^M 
HUtory  of  England, 
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ADVENTURES  OF  AN  ATTORNEY 

IN    SEARCH    OF   PRACTICE. 

By  SAMUEL  WARREN,  D.  C.  L., 
Auihorof'Diaty  of  a  Physician,"  ''Ten  Thousand  a  Year*'  "Law  Studies  "&*c,,6i*£^ 


PRINTED  ON  FINE  TINTED  PAPER,  AND  ELEGANTLY  BOUND  IN  THE  BEST 

ENGLISH  CLOTH. 

Sent  by  Mail  or  Express,  charges  paid.     Price  $2.25. 


From  the  CHICAGO  LEGAL  NEWS. 

"Aside  from  its  curious  history,  and  the  recommendation 
afforded  by  the  name  of  its  eminent  author,  the  book  cannot  fail 
to  attract  and  please  all  general  readers,  as  well  as  members  of 
the  Legal  profession. 

"  Legal  practitioners  who  have  long  labored  in  the  profession, 
will  find  in  this  book  accurate  descriptions  of  the  painful  though 
ridiculous  blunders,  and  inflating  small  triumphs  of  their  earlier 
days,  and  not  unpleasant  reflection  of  the  probationary  period 
when  they  were  waiting  for  clients.  Young  men  just  starting  in 
the  profession  will,  from  the  shrewd  advice  and  practical  illus> 
trations  contained  in  this  volume,  though  not  numbered  in  the 
curriculum  of  the  law  schools,  be  able  to  avoid  many  errors,  and 
obtain  valuable  hints  for  their  guidance. 

"To  general  readers  the  work  presents  a  series  of  entertaining 
incidents,  portraits  of  character,  and  a  history  of  how  an  ordinary 
man  succeeds  to  competence  without  epic  aids. 

"The  reader  will  find  many  foibles  and  characteristics  of  his 
own  reflected  in  this  life  of  another,  and  will  be  alternately  in- 
clined to  laugh  at  himself,  and  be  proud  of  himself  Dr.  Warren 
has  no  where  in  his  later  works,  which  have  made  his  name  fa- 
mous, displayed  to  better  advantage  his  power  of  dissecting 
motives  and  presenting  in  a  critical  but  nevertheless  always 
indulgent  and  charitable  manner,  personal  eccentricities,  and  the 
weak  and  strong  elements  of  character." 


Hon.  WILLIAM  STRONG, 

Associate  justice  of  the  U,  S.  Supreme  Court 

**It  is  a  very  charming  book,  exhibiting  in  a  very  striking 
manner  not  only  the  experiences  of  young  attorneys,  but  many 
of  the  curious  phases  which  human  nature  presents  to  an  observ- 
ant professional  eye.  It  must  interest  greatly  not  only  lawyers, 
but  all  who  take  pleasure  in  reading  men." 

Hon.  JOHN  P.  DILLON, 

U,  S,  Circuit  Judge, 

"In  the  matter  of  light  reading  of  a  quasi  professional  nature, 
Warren's  *  Adventures  of  an  Attorney '  is  quite  unrivaled.  Nor  is 
it  simply  entertaining.  It  conveys  in  a  most  lively  and  interest- 
ing way  some  valuable  practical  hints  and  lessons.  I  congratu- 
late you  on  the  superb  appearance  of  your  edition." 

JOHN    H.  CRAWFORD, 

Register  in  Bankruptcy^  Davenport^  Iowa, 

"The  package  of  books  was  received  yesterday,  and  I  passed 
the  most  of  last  night  reading  the  *  Attorney  in  Search  of  Practice.' 
I  am  greatly  pleased  with  it,  and  cannot  but  feel  that  you  do  the 
profession  a  great  service  in  publishing  this  class  of  legal  works. 
The  book  abounds  with  information  and  much  practical  wisdom, 
and  it  should  be  in  the  hands  of  every  lawyer." 

Hon.  T.  M.  COOLEY, 

Author  of  Coolers  Constitutional  Limitations ^  CooU^s  Blackstone^  6f*c. 

"  It  is  an  excellent  book  to  put  into  the  hands  of  students  and 
young  practitioners.  There  are  hints  on  every  page  which  they 
will  find  useful,  and  if  they  take  up  this  book  for  pleasure,  they 
will  soon  find  they  are  reading  for  profit.  I  am  very  glad  to  see 
such  a  book  reproduced  in  this  country." 

Hon.  WM.  G.  HAMMOND,  LL.D., 

Chance/lor  of  the  Law  Department  of  the  Iowa  State  University, 

"It  is  not  merely  a  very  amusing  book,  but  it  contains  much 
that  the  young  attorney  will  find  of  real  service.  Wherever  he 
practices  he  will  meet  such  clients  and  have  such  experiences  as 
this  book  describes,  and  it  will  help  him  to  be  prepared  for  them, 
and  to  meet  them  honorably.  Upon  all  questions  of  professional 
conduct  the  tone  of  this  book  is  excellent." 

Hon.  THEOPHILU8  PAR80N8,  LL.D., 

Late  Dane  Professor  of  Law  in  Harvard  University, 

"  Mr.  Warren's  name  is  a  sufficient  promise  that  it  would  be 
spirited  and  entertaining,  and  so  in  running  over  its  pages  I  have 
found  it.  *  *  *  It  contains  much  excellent  advice,  and  the 
young  practitioner  will  find  it  as  useful  as  it  is  entertaining." 


NEW,  REVISED  AND  ILLUSTRATED  EDITION  OF 

LORD  CAMPBELL'S 
LIVES  OF  THE  CHIEF  JUSTICES 

OF    ENGLAND. 

This  remarkable  work  has  been  long  out  of  prfoi,  and  by  reason 
of  its  scarcity  the  price  had  advanced  to  an  exorbitant  sum.  Anew 
and  carefully  revised  edition  has  been  prepared  and  published  in  four 
volumes,  handsomely  printed  on  the  best  tinted  paper,  and  illustrated 
with  portraits,  and  views  of  Westminster  Hall,  Inns  of  Courts,  etc. 

Lord  Campbell,  is,  by  common  consent,  the  most  scholarly^ 
the  most  entertaining  and  instructive  legal  biographer  of  the  present 
century. 

Price  per  volume,  in  best  English  Cloth,        $3-5o. 
Half  Morocco,         ....        -  6.00. 


OPINIONS  OP  THE  PRESS. 


Himself  one  of  the  most  eminent  lawyers  and  statesmen  of  his  era» 
he  could  not  write  the  lives  of  great  statesmen  and  lawyers  without 
interweaving  curious  information,  and  suggesting  valuable  principles 
of  judgment  and  useful  practical  maxims;  but  his  blograpliies  have 
the  additional  attraction  of  an  easy,  animated  flow  of  interesting  nar- 
rative. His  Lives  of  the  Chief  Justices  are  not  only  entertaining — 
peculiarly  so  to  lawyers — but  are  important  to  be  studied  by  every  one 
who  desires  to  attain  an  acquaintance  with  the  constitutional  history 
of  England,  which  must  be  understood  before  our  American  consti- 
tutional law  can  be  comprehended.  We  are  glad  to  see  in  such  hand- 
some dress  a  work  of  such  sterling  merit — one  of  such  great  labor,  and 
of  such  richly  diversified  interest,  that  it  cannot  fail  to  be  of  lasting 
value  and  estimation;  and  we  hope  that  the  liberal  enterprise  of 
Messrs.  Cockcroft  &  Co.  may  be  abundantly  rewarded. 

Albany  Et&ning  Times. 

Campbell  is  the  most  entertaining  of  legal  biographers.  The  Lives 
of  Sir  Edward  Coke  and  Sir  Matthew  Hale  are  masterpieces  of  their 
kind,  and  we  would  call  special  attention  to  the  masterly  character- 
ization of  two  such  widely  different  men  as  Lord  Chief  Justices  Mana- 
field  and  EenyoD.  He  had  no  real  respect  for  anybody,  however 
celebrated,  but  he  is  the  most  charming  of  legal  gossips.  His  Lives  of 
the  Chief  Justices  are  among  our  most  cherished  books. — BosUm  Olobe, 


THE     LIFE 

OF 

THOMAS,  FIEST   LOKD   DENMAN, 

F0BHEB1.T 

LORD  CHIEF  JUSTICE  OP  ENGLAND. 

By  Sib  JOSEPH  ARNOULD, 

'lATB  JUDGB  OP  THB  HIGH  COURT  OF  BOMBAY. 


nhutraUd  noUh  portraits  engraved  tm  steel.    2  tols.,  $7  00. 


These  volumes  are  uniform  with  the  new  illustrated 
8vo  edition  of  the  "  Chief  Justices,"  and  con- 
stitute Vols.  V.  and  VI.  of  the  series. 


'*  This  volume  brings  down  the  Lives  of  the  Chief  Justices  to  the 
retirement  of  Lord  Denman,  in  1850»  and  the  appointment  of  Lord 
Campbell  as  his  successor.  Lord  Campbell  wrote  the  lives  of  the 
chief  justices  to  Denman's  time,  and  the  fifth  and  sixth  volumes  of  the 
present  edition  (the  handsomest  and  best  ever  published  in  this 
countrj)  are  appropriated  to  Arnould's  Life  of  Denman,  who,  for  over 
seventeen  years,  filled  so  honorably  and  ably  the  hi^h  office  of  Cliief 
Justice  of  England.  Denman  presided  in  the  court  during  an  import- 
ant era  in  the  history  of  our  more  recent  jurisprudence,  and  earned 
the  title  of  the  '  good  and  great '  chief  justice.  Mr.  Edward  Everett, 
in  a  letter  to  him,  on  the  occasion  of  his  resignation,  truthfully 
observed :  '  Your  course  as  a  statesman  and  magistrate,  and  in  both 
capacities  as  a  great  asserter  of  liberal  principles,  has  probably  com* 
manded  a  more  unanimous  sympathy  in  the  United  States  than  even  in 
your  own  England.'  Every  American  lawyer  will  feel  a  more  intimate 
acquaintance  with  English  law  by  reading  the  lives  of  these  sages — 
lives  full  of  struggle,  but  crowned  with  lasting  and  well  deserved 
honors." — Central  Lato  Journal, 


NEW,  REVISED  AND  ILLUSTRATED  EDITION  OF 

CAMPBELL'S 
LIVES  OF  THE  LOBD  GHAKCELLOBS 

AND  KEEPERS  Of'tHE  GREAT  SEAL  OF  ENGLAND. 

From  the  Earliest  Times  till  the  Reign  of  Victoria. 

INCLUDING  THE 

UVBS  OF  LOBDS  LTITDHUSST  AID  BBOITGHAIL 

Edited  by  JOHN  ALLAN  MALLORY, 

OF   THE  NEW  TORE  BAB. 

FINELY  PRINTED  ON  HEAVY  LAID  PAPER. 

FULLY  ILLUSTRATED,  and  bound  uniform  with  the  new  octavo  edition 
of  the  Lord  Chief  Justices,  by  the  same  Author. 

Cloth  Beveled,      10  toIs.  large  8vo.     $3.50  pervoL 
Law  Sheep,  "  "      "  4.50        " 

Half  Calf  Extra,        "  "       "  6.00 


OPINIONS  OP  THE  PRESS. 


In  presentiDg  for  our  contemplation,  in  these  Yolamea,  the  lire* 
ftnd  characters  of  the  most  illustrious  lawyers  of  by-gone  centuries, 
Lord  Campbell  performed  an  herculean  labor,  but  it  is  one  that  will 
remain  a  monument  to  his  own  ability,  diligence,  and  attachment  to 
his  profession,  for  all  coming  time. — Evening  Telegraphy  PUU^rgh, 

Notwithstanding  the  spiteful  witticism  of  Lord  Brougham,  that  to  be 
immortalized  in  biography  by  Lord  Campbell  added  new  terrors  to 
death,  the  biographies  of  the  judicial  magnates  of  England  by  the 
latter  continue  to  be  received  as  of  the  highest  interest  and  value  on 
both  sides  of  the  Atlantic,  and  in  all  probability  will  henceforth  stand 
unquestioned  as  a  graphic,  clear-sighted,  critical,  but  not  unfair 
presentation  of  their  lives  and  characters.  The  publishers  deserve  the 
thanks  of  the  public  for  bringing  the  volumes  out  in  so  handsome 
tind  solid  a  form,  and  so  fully  illustrated. — Gazette, 

The  vivacity  of  Lord  CampbelPs  style,  the  extent  of  his  learning, 
the  profusion  of  anecdotes  and  sharp  etchings  of  character,  make 
the  volume  one  of  the  most  entertaimng  even  to  the  general  reader, 
to   whom  legal  history  is  dry. — Hartford  Courant, 

This  work  should  be  most  extensively  read.  These  volumes  will 
be  almost  as  useful  as  Blackstone^s  Commentaries,  and  should  be 
in  the  hands  of  every  student  of  law, — Troy  Whig, 


MEMORIES  of  WESTMINSTER  EALL 

A  ooLLBonoir  or 

IntereBting  InoidentSi  Anecdotes  and  Historioal  Sketohea 

RELATING-  TO  WESTMINSTER  HALL, 

Its  Famous  Judges  and  Lawyers  and  its  Oreat  Trials. 
WITH     AN     HISTORICAL     INTRODUCTION 

BT 

EDWARD    FOSS,     F.R.S. 

AUTHOR  OF  THE  LIVES  qF  THE  JUDGES  OF  ENGLAND. 
HANDSOMELY    ILLUSTRATED. 

2  Vols.  8vo.        .        -        $7.00. 

SUPERBLY  PRINTED  ON  TINTED  PAPER  AND  ELEGANTLY  BOUND. 


There  is  no  other  monument  in  all  England  bo  vital  and  so  Tocal 
WeBtminBter  Hall.  ItB  foandations  were  laid  aboat  ei^ht  hundred  years 
ago.  Intended  at  first  as  a  place  for  royal  festivals  and  ceremonials  of 
state,  it  has  come,  through  the  manifold  changes  in  the  progress  of  the 
British  nation  to  be  the  synonym  of  its  history.  There  have  been 
tried  its  distinguished  criminals;  its  halls  have  resounded  with  the  ^  |^ 
loftiest  strains  of  eloquence  that  ever  incited  war  or  counselled  peace ; 
it  has  echoed  to  the  strifes  between  kings  and  commons ;  Its  floors  have 
been  wet  with  the  tears  of  queens  thurst  down  from  their  high  places 
to  become  the  victims  of  political  persecution  or  of  personal  malice. 
Through  it  passed  Annb  Bolbtk  on  her  way  to  the  block ;  there  Sir 
Thomas  More  and  ihe  Earl  of  Strafford  and  other  illustrious  friends 
of  liberty  were  impleaded  for  offences  a/tainst  the  royal  prerogative  » 
there  sat  the  Long  Parliament,  and  there  the  heroic  Oliyeb  thundered 
the  advent  of  the  Commonwealth. 

Througli  its  corridors  still  echoes  the  resonant  eloquence  of  O'CON- 
NELL,  pleading  for  the  rights  of  downtrodden  Ireland:  around  its 
columns  are  yet  entwined  the  imperishable  laurels  won  by  the  im* 
petuous  philippics  of  Fox,  the  glittering  and  persuasive  logic  of 
Sheridan,  the  imperial  strength  of  Burkb  and  the  stately  dogma- 
tism of  the  younger  Pitt. 

For  En  1(1  and,  Went  minster  Hall  is  both  a  glory  and  a  shame.  We 
are  content  to  venerate  it  from  afar,  and  earnestly  hepe  that  for  oar 


republic  there  may  never  rise  an  historic  edifice  so  filled  as  it  is  with 
records  over  which  mankind  mast  weep,  even  though  admiring  the 
splendid  shrine  that  contains  them. 

The  annals  of  Westminster  Hall,  though  darkened  along  their  oonnio 
by  many  a  crime,  have  nevertheless  fascinations  of  an  extraordinary 
character  for  those  who  love  to  study  history  as  a  concrete  philosophy. 

The  pleadings  of  Erskinb,  the  fiery  and  ferocious  eloquence  of 
Rrouoham  and  the  grave  decisions  of  eminent  jurists,  can  never  be  con 
fined  to  the  precincts  of  Westminster  Hall.  So  large  is  truth,  that  they 
who  speak  it,  speak  it  to  all  and  forever.  Hence  the  genius  which  has 
shed  its  lustre  over  the  courts,  the  parliaments,  and  the  convocations 
of  Westminster  is  as  imperishable  now  as  when  it  first  broke  into  dawn 
or  shot  into  meridian  splendor.  While  mankind  is  one«  and  a  common 
nature  pleads  in  beha.lf  of  common  interests,  all  civilized  peoples  will 
be  debtors  to  those  great  leaders  who,  in  times  of  high  emergency, 
wrested  freedom  from  its  foes  and  made  their  lives  a  sacrifice  for  the 
benefit  of  those  who  should  come  after  them.  If  true  nobility  of  char- 
acter is  to  be  estimated,  not  by  what  it  gains,  but  by  what  it  gives^ 
then  we  have  all  a  sacred  trust  to  guard  in  the  memories  of  the  men 
who  displayed  their  courage  whether  as  judges  or  legislators,  culprits 
or  advocates,  in  Westminster  Hall,  in  behalf  of  the  sacred  cause  of 
freedom.  Not  by  theorists  has  the  world  got  its  wealth.  Utopian 
dreamers  live  and  die  in  the  midst  of  their  own  imagining^.  As  sil- 
vered clouds  float  emptily  in  the  sky,  beautiful  to  the  eye,  yet  full  of 
mockery  to  the  parched  earth,  so  mere  speculative  philanthropists  have 
bedizened  and  disappointed  the  weary  waiting  heart  of  depressed 
humanity.  The  real  benefactors  of  our  race  are  the  men  who  act  and 
sufier.  They  give  fiame  to  their  convictions.  Their  beliefs  are  formu- 
lated into  deeds.  They  stand  beside  the  anvil  and  forge  the  bolts  that 
shall  be  felt.  They  die  and  become  more  living,  when  dead,  than  when 
they  were  sweating  and  bleeding  in  the  flesh.  He  who  did  the  most 
for  mankind  and  the  ages  said  the  least.  He  embodied  his  life  in  a 
force,  and  the  force  was  the  throbbing  of  his  heart.  So,  more  and  more 
criticism  must  fix  the  worth  or  worthlessness  of  men  by  what  they 
have  done  in  the  service  of  their  kind.  Tried  by  this  rule,  the  memo- 
rials of  Westminster  Hall  have  a  lasting  value.  This  is  well  illustra- 
ted in  the  many  anecdotes  and  sketches  of  such  men  as  Lord  Elleh- 
BOUOUGH,  Lord  Thurlow,  Sergeant  Vaughan,  Lord  Lynd hurst 
and  others.  Judging  from  the  volume  now  in  hand,  we  are  inclined 
to  think  that  this  work  will  be  received  with  great  favor  by  lovers  oi 
substantial  knowledge. — Christian  <U  Work, 


